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WHEREIN 


| The moſt Material Points relating to ſuch 


Perſons and Things, as come within the Cognizance 
| thereof, are ſuccintly Treated. 
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Tale HE Queſtion which 'King Heavy. the The Kings Su- 
=; Eighth did once put to botly the Uni- 9799: 


© verities of this Realm; 212; Hu alc- 
io qui afro Icarus \imibor Regno' An: 
= gliz Pontzfic: Romans dei jure com- 


EDS tat; plulgicam altiieuirtngiie Epi. -* 
Bar LS ion Thee being Reſolved nts 
prong i woe Negative ,-and that Reſohition rati- 
fied ia the Convocation r. a 6 gar of' Parliament 
palled about two.yearsifter: for the extinguiſhing bf that 
Papal Authority/in this'Reaim. «This ſuccceded: fo well 
in conſequence of 'what the Convocation: As. 1530. had 
before acknowledged- him , 2:2. The Supream Head on 
Earth of the.Church-of England; that that Supremacy 
was, likewiſe after, confirmed(/by-Act of Parliaments fo 
him, bis Heirs, and;Succeſfors.: ' This'is tha Supremacy 
here-tenderty touch'dat in thefult Chaprerwf the' enfl- 
ing Abridement ,, and without: which all that” fotlows 
would be but inſignificant and disfigured:Cyphers; When 
King Henry the Eighth was thus both © orgs 
and-Synotlically inveſted. herewith, althouglrit was wi” 
ci © A a 


is 5A. . I ” 
” - "LI "32% S 


_ 


The I wrolutios. 


” ts 


| all the Priviledges and Preheminences incident thereto, 


yet no more accrued-to the Crown thereby , than was le- 
gally inherent init before z..yet-in regard of -the Uſurpa- 


_ tions, -that in divers Kings.Reighs had ſucceſſively invas 


-..dedthe Rights of the Crownin ghat moſt ſplendenr Jews 
-—. el thereof, /another, Convocation in #2. 1532. (togive 


VId.Heyl.Cypr. 


Angl.p.t. 


In his Caſes of 


Conſcience, 
tib.3.ch.3. 
fol.544- 


Lib.3.cap.4- 


fol.6 OOs Nu. 4+ 


J 


the King as it were, Livery and Seilin 'of the ſaid Supre- 
macy ) promiſed him 2x verbo; Sacerdotizs, That they 
would -not from thencetorth Aﬀemlgh in any Convoca- 
tion-or Synod without his Majefty's:Writ”, nor make any 
Canons or Conſtitutions without his Licenſe and con- 
ſent,nor execute the ſane untu they were Ratified under 
the Great Seal of England. All which was done with. 
out the leaſt diminution of any Archiepiſcopal or Epiſ- 
copal Power or Priyiledges;:in the-tree exerciſe! of that 
Eccleſiaſtical Jurifdictionawhith/they anciently enjByed. 
The whole of this Deſign being only to ejet the Roman 
Pontifex , and annul his Uſurpation in a matter of that 
weighty Conſequence}, to. which the Crown was ſoun- 
doubtedly Entituled : And this only in a way conſonant 
to that Allegiance, which every: Subject withe ut diftin- 
ion. owes to his lawful Sovereign'in all-matteis, as well 
Eccleſiaſtical as Civil, within lis: Majeſty's; Ren lin and 
Dominions;; . whereby the Clergy as wellas ZLajry, being 
all Subjects: alike , might be. reduced not only to their 
Primitive Obedience unto, but alſo to their Dependance 
on their-own Sovereign tm;preference'to any-Forein Po- 
tentate whatever. ---That. the Supream Civil Power ts 
alſo; Sutream Governour over till Perſornc';' and: i#" all 
Gauſes Eccleſiaſtical, 1s a Rule (fays the Learned Biſho 

* Taylor). of ſuch great neceſlity. for the condu@t*of Con- 
* ſcience, / as that it is the. meaſyre-of determining\alf 
© Queſtions; concerning the:Sandtion of Obedience to all 


© Eccleſiaſtical Laws; the duty-of Biſhops atid\Prieſts' to 
© their Prifices,} the neceffity of their payirig Tribute;and 
* diſcharging the burthens-, and relieving the! neceſſities 
© of the Republick. It was never known{(fays the fame 
© Author);.in he Primitive: Church, that ever any Ecdes 
{fraſtieal; Law, did oblige the! Cathivlick Churcly;: unleſs 
i (i 
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T he. Introduftion. 


* the: Secular Prince: did eſtabliſh it. : The Azcene Canons! 
became Laws by the Reſcript of the Emperour Conſt an 
tine, ſays Sozomen. When the Councik of Conftantino- 

le was finiſhed , the Fathers wrote. to 'the Emperour 
Theodeſrus, and petitioned T/t;Edrtto Pietatu Tue Cons 
firmetur Synod! Tents The confirmationiof' the Ca»! 


non.and Decrees of the great Councilat Epheſus by the: * 


Emperour is to be. ſeen at the end of the Adts of the 
Synod, And Mix ax the Emperour wrote to Pallad:us- 
his Prefect a LeWMr,, in'which;he teſtifies, that he made 
the. Decrees of - the Council of "Cha/cenor tor become 


Laws, £4 que de Chriftiana fide a Sacerdotibus iqne. + 


Chalcedone :convenerunt , per-noftrai Precepta Stajuta 
ſunt,{c. Thus alſo the Fathers, of the Fifth General Sy- 
nod petitioned 7uſt;n;an to confirm and eſtabliſh: their 
Canons .into a Law.- - Fhe ſame Prince: alſo Publiſhed a 
Novel, in which he commands Vim Legum obtinere Ece 
cleſiaſticos Canones « quatuor  Synods, Nicena, Conſtan- 
tinopolitana prima, Ephefina prima & Chalcedonenſi 


. expoſitos © confirmatos. Vid. Concil. Tolet. All which 


confirms, it for a Truth , That even in the Primitive 
Church the, Supremacy in matters: Eccleſiaſtical was in 
the. Supream Secular Prince. 


Touching Archb4/hops,our Malmesbury confeſſes, that 4rchbiſheps, 
jn the Ancienter times of the Br/*#arins it was unknown #14 Biſheps; 


where the Archbiſhoprick was : At:the Council of Arles, 


' ,An.z14. SHuefter the Pope is but plain Biſhop, as ap- 


pears. by the Nomenclature of thoſe that were at'thar 
Council. The High Title of Archbiſhop was for along 
time in uſe in. the Eaſtern, Church, betore it came into 


the Weſt (a). . For whereas our Bed tells us, That Aus (2) Spelm. in 
uſtine was Ordained Archbiſhop of: the Eng/i/h Nation Archzologo. 


y. Etherins Archbiſhop. of _4r/eFatorefaid, hetherein 


follows the mode of ſpeaking current+4n his own times : 


for Gregory the then Pope, in lis ſeveral Letters written 


to them, affords.neither of them that. Titlez no, not 
when; he beſtows the Pall upon Auguſtine, and gives him 
the precedency; and. priority in-reſpe@ of Zork and all 


Biſhop 


other Biſhops of Britain (5). "Yet the —— 
| a 2 


(b) Bed. Eccl. 
Hiſt. lib, Cap. I, 
27. 
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B-Cfber affirms, that they'did not quite defy Archbiſhops. 


among theOldBritarns( for he proves they had ſach;Jbut 
that all Memorials were- loſt, where theArchiepifcopal or 
(-)D. Wſerius, Patriarchal Seat reſided (c). For although Loydon hath. 
—— been for many Ages. the Chiefeſt of Br:1ain, and was 
no leſs than-1300 years ſince reputed Verns Oppidnm, 
() Amma. and- Auguſta H; yet a Modern Writer of great 'Learn-. 
TY ing and Authority, would have Tork as the more Anci-- 
(e) Philip.Ber- ent Metropolis of the Dioceſs of the Byg#2ins (ce); and 
rerius, Pitha- that not only;becauſe it was a RomanDTolony , which 
Ck. London was not, as Onuphyins (contrary to fo great 
(/) onphr. and,plain Authority: of Taczrms) doth affirm © f' )* bur 
- Impertlo alfo, for that the Emperours - Palace, and Pretorinm 
i likewiſe, Tribunal or chief Seat of Judgment was. 
there ; whence by the Old Hiſtorian Spartzanm it was 
(2) Spartian. called Ciwitas by way of excellency{'g), 'It myſt be 
mSevero. acknowledg'd, that the -very 'Original 'of things are to- 
pm us much clouded/in' obſcurity 'and* uncertainty; yet he 
83,K&c, that duly conſults Antiquity , will find, That what Ra- 
dulp has de Diceto writes touching the Original of Epiſ- 
copacy and Archiepiſcopacy in Bri#a:n , ſeems'to have 
the beft Analogy with- the truth , "comparing one Anti= 
uary with another touching that Subjzeht: This Ra- 
Julphus defDiceto was Dean of London, a very Ancient 
Hiſtorian, he wrote the Hiſtory of Eng/and,from A. 1 147. 
to 1193. 11a Book Enfituled m_—_ Hiſtoriarum ; and 

in the Prologue: to-jhis Chronzele 
That Auguſftzue .( who-by Pope' Gregory was ſent into- 
England. An. 660..) after he' had Converted Erhelbert 
Kingof Kent tothe Chriſtian Faith , went in the year: 
602. to Artes, where he was Conſecrated Epiſcopus 
Auglorum by Etherins Archbiſhop 'of that place ; and: 
being returned into BY/tarn fent * Laurentizs the Preſ- 
byter,; and. Fetrws: the Monk to Pope! Gregory , giving. 
him- an--accoutt- of -By:#4775 being converted” to: the 
Faith, and himſelf made Biſhop thereof: Whereupon- 
the ſaid Tregor;y ſent them back into- England, and with. 
- ___ them ſeveral:Divines to preach the Goſpel in this Tile, 
. -;, Unong which the Chief were *Melitns , Fuſtus, Panli- 


mus, 
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wws, and Ruffmiamus , by whom he alſo ſent the Pallto = 


Auguſtine',” and at the ſame time wrote him in what 
manner he ſhould Conſtitute Biſhops' in Zngland, and 
that 5 hec verba, viz. Per locos ſingulds 12 Epiſcopos 


ordimes, qui tux ſnbjaceant ditiont', quatenus kundoni- 
enſis' Civitatis Epiſcopus ſemper in poſterum aSynodo 


 Propria debeat Conſecrari, ©c. Ad Eboricum vero Civi- 
tatem te volumns Epiſcopum mittere, quem ipſe judica- 


vers Ordinare. Ha duntaxat, ut ſi eadem C:yitas tum 
finitims locus Verbum Det receperit, iþſe quoque 12. E- 
piſcopos ordinet, & Metropolitani prob berg Quem 
tamen tus Fraternitats volumus diſpoſuions ſubjacere. 
Poſt obitum vero tuum ita Epiſcops quos ordinaverit 
prefit, ut Lundonienſis Epiſcops nullo modo dition! ſub- 
Jaceat. Sit vero inter Lundont © Eborice C:ivitats. E- 
Jrfropes in pofterum honorts itz Diſtinttio, ut ipſe prior 

abeatur qui prius fuerit Ordinatus. Tua vero Frater- 
nitas Epiſcopos quos ordinavers , qui vel per Epiſco- 


en Eboracz fuerint Ordinati , Sacerdotes etiam totins 


ritannie Subjefos habeat (hb). After the receipt of 


G6) Hiſt. Angl.' 
© aint 


theſe Orders from Pope Gregory, the Biſhops of Britain Xduiph. Ab- 


'were conven'd to a Conference by Auguftine \, he having 


bre. Chron. 


Col.435,436. 


firſt Ordained the ſaid Lawentizs as his Suffragan , the 


faid MeU;tus Biſhop of London, and the faid Juffus 
Biſhop of Rocheſter : About which time King Erhelberr 


built St. Pauls Church London,or re-edified the fume) ——_ 


About this time? alſo it was, vis. An.608. that Pope Bo- 
#iface obtain'd of the Emperour Phocas, That the 
Church of Rome Thould be the Head of all other 
Churches, ( That of Conſtantinople having till then 
aſſumed that Title) the which was after Decreed ſu 
Anathemate in a Council of 62 Biſhops. Afterwards the 
the ſaid Lawurentins, Mellitus, and Juſtus , became: 
Archbiſhops of Canterbury ſucceſſively , viz.' Lauren- 
tus in An. 615. Mellitus in An. 622. and Fuftas in An. 
626. according to the computation of the ſaid Radul- 
hus ; by the laſt of which Paulinus was Ordained 


#ifacewrote in hec verba, viz. Authoritati: beats. Petri 
Pres 


Archbiſhop of York (4), and'to which Juffus Pope Bo- Mes 
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pr ecipientes firmamus , ut in Dorobernia Civitate ſem- 

per in pofteram Metropolitanus toizus Britanniz locus 

habeatur , omneſque Provincia Regns Anglorum pre- 

fati loci Metropolitane Eccleſie ſubjiciantur. ' Again, 

. theprecedency of the See of: Canterbury is recorded by 

E the ſaid” Rodo/phas in theſe words , Vis. Jicut Cantia 

ſubjicitur Rome,quod ex ea fidem accepit, itaFboricum 

ſubjicitur Cantuariz, que eo Predicatores miſit. Sicut 

__ ſedes Cantuariz prima fuit in fide , prima ſit in 

onore. Afﬀter Juſtus, Honorius was made Archbiſhoy 

of Canterbury, whom Paulinnus conſecrated at Lins 

col ; to whom Hoxorius Pope: wrote in hec verba, 

viz. Cm Dorobernenſis Antiffes , vel Eboracenſis de 

hac vita iranſierit, #s qui ſupereſi habeat poteſtatem 

@ is Reported, #terum ordinands. Bed.lib.2.cap.16. Sz de Conſecratio- 

That Fridona #7bus Archiepiſcoporum Cantuar. contrarium aliquid 

yrs of inveneris #n Authentico Libro, quam in hoc volumine 

lifh Archbiſhop, YEpersarur , adgquieſcam in omnibus. And in the year 

and of the See 632, Pope Honorius wrote unto Honorius Archbiſhop 

of Gamer of Canterbury in theſe words, vis. Tue Furiſdiftions 

Century, about ſubjici precipimus omnes Angliz Eccleſias © Regiones, 
the year 656, | ©14t 41, Crvitate Dorobernia Metropolitanus Locus 

Hiſt. Cent.z9. honor Archiepiſcopatus, © Caput omnium Eccleſiarum 

p.84aw.85 Anglorum: ſemper in poſterum ſervetur. | 

That the A#7chepzſcopal Seat at Tork 15 likewiſe of 

very —_ Ny; 15 evident by what js foremen- 

tioned touching Paulus Archbiſhop thereof above one 

Thouſand years ſince: Our Learned Antiquary tells us, 

Ex Patrits Scriptoribus, That Tork was adorned with 

an Epiſcopal Seat by Conf7antius ; But if ſo, or if that 

be the truth which 1s-recorded of Panlinus atoreſaid, 

how then could Faganus, ſent hither by Pope Elzuthe- 

1) nonym. 7774s to King Zacins, to plant the Chriſtian Religion, 

gui de Archi- be (as reported) the firſt Archbiſhop' thereof (/) ?- or 

Cree An how-could: King Zuceus place there one Theodoſias , 

Sabo, which yet is alſo;affirmed (2) ? Or how could Sampſon 


») Harriſ. er ti ' -4hz; ? | | 
Seripanitr under the fame King be Biſhop of Tork? as appears by 
7 5, SINE 


entertaznment of Chriſtianity + among us, nor -Hebrew, 
| nor 


Godwmn, who yer ſuipets it,-1n regard that.at the- firſt . 


ay 
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' Council of -ConSFance,Aw 1414.: as alſoat that: of, Ba/,, 
 /An:1431. | At the:Council of ConfZaxce,, there being a 
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.nor. Greek Names of the New Teſtament: were fo rife 
among the Britains ; and indeed this Sampſon is: miore 
generally reſerved to ſome Ages after, till King Ar- 
rbuts time. Thus the Original of things ( as afore- 
ſaid) ſeems full of obſcurity and uncertainty ; yet it is 


.moſt probable, that the firſt _— of Tork was not till 


Conftantines days; and we ſhall find this Biſhop- at 

Arles, in the Council there held about the: year 314. 

whither (as himſelf writes in his Epiſtle to: Chreftus 

Biſhop. of Syracuſe) (») he ſummoned ( to hear the (#)EubEcct 
Cauſe of the Donatifis ) many: Biſhops from divers * 0 
places. In the laſt Edition of this Council; publiſhed by 

,onor Sirmondus at Pars, among other Subſcriptr= P4g9- 
ons thereunto, you have out of Br:tazn theſe follow- 

ing, ©:5. Eborius Ep:ſcopus , de Civitate Eboracenfi, 5,144 44n;ys 


Provincia Britannia, . . Reſiitutus:Epiſcopus,de Civitate Selden, ad Eu- 
nichu Origines, 


Londinenſi ;, Provincia ſuperſeripta.  Adelphus- Epiſ- nn; 


copus, de Giuitate Golonta Londinenſium ; exinde Sa- 
cerdos Presbyter, Arminius Diaconus. From which 
Council at Arles it may be obſerved, (1) That 704 
was no Archbiſhoprick at that time, as neithet indeed 


 .was Rome it ſelf. (2). That Ehorius Biſhop of York 


at this Council takes place of Reſtztutus Biſhop of Lon- 
don, where (as fome fuppoſe) the Primacy alwaies re- 


*mained , till tranſlated to Cazterbury. 'Whether Gon- 


Fantine the Great ( who is ſuppoſed: to have adorned 
York with an Epiſcopal Seat , as aforeſaid ) were Born 
there, and not elfewhere, as ſome cpbnceive', is :not 


'ealily, atleaſt not expreily Jon out of the Anczents, 


ſays a Leatned -Antiquary of Latei times ; yet: (fayshe) | 
That Authority ſeems to. be drawn from them, which _— 
the Embaſſadours of England made uſe of, and thatin © 
the chearing of. the. Learned World then, both. at the 


pl 7 | 


Conteſt: about Precedency between, the Engliſh and 
French Embaſſadours., the .Eng/tſb have theſ. words, 


viz. '* Domus Regalis Anglie Santiam Helenam ,: cum 
© fue filioConſtantino- Magna Imperatore', nato in._urbe 


Regia: 
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(0) Herod. 
Hiſt.1ib.3. 


(p) C.de Ret 


yindicat. 


* Regia Eboracenſi,, educere. comperta eff : The Royal 
© Houte of England, it is known for certain , brought 
forth Helena," with her Son Conſtantine the Great, 
*Emperour, Born in the Royal City Ehboracum. Like- 


wiſe, the Engliſh at Ba{/ oppoſing the. Precedency.'of 


Caftile, ſay thus, vis. © Conitantium  : Hum Abignum, 
* qus Primus Imperator Chriſtianus (ſoare their words) 
<* Licentiam dedit per univer(um Orbem Eccleſias cons 
© ſtituere, immenſa ad hoc Conferens bona, Peterne na- 
*/um in Eboracenfi Civitate : That Conſtantine, whe 
© being the firſt Chriſtian Emperour , gave leave to 
* build Churches'throughout the World , 'was Born at 
< Peterne inthe City of 7or4. By this they mean Be- 
Aerne, a Colledge of Vicars there , ſometime fſervi 
the Quire , which: (as alſo Chr:Hchurch) called in An- 
cient Charters Eccleſia Sante Trenitatts in Caria Re- 
, is verily thought'to have been-part of the Imperial 
; 5 ſrc inold time ; which ſeems the more probable' by 
what Herodian writes, vis. That Severus the Em- 
perour, and his eldeſt Son Amtoninus, fate at Tork about 
Private and Common affairs, and gave their Judgment 
in ordinary Cauſes (0), as in that of .Cec:4/7 about ire- 
covery of Right of Poſſeſſion ; The Refcript 'or| Law of 
-which matters to this day preferved: in the Code (p.), 
whereon the Ecarned Cuzacius of ' Great Britain hath 


(4) Seld. Anz- made very remarkable Obſervations ( 4 ). This was 


.ca.Angl. Brit. 
Ib. 1. Cap. 7+ 


(7) @ifilegium, 


-87 the gle aning 


that Seprimins Severus , Emperour of Rome, and' Ma- 
ſter of the World, who in this Ifle breathed his laſt, and 
who.,, when he ſaw there was nothing to be expected 
but - Death, called for” the T/»#n wherein he had ap- 
pointed his Aſhes (after thayOſfleg:ium (+) thould be 


»p of his Bones, Put, and viewing it very exactly , Thou-ſhalt hold (ſaid 
Voomay po e) the 'May whom'the World-contd. not contain (s). 


* No wonder then that this City: of ſo'great Renown 


and' Antiquity, was *adorned'iwith-an Archiepiſcopal 
Seat above: Thouſand years fince, as :aforefaid ; 'yer it 
never had thoſe high Priviledges-or Pterogatives which 
were, and are peculiar to'the Archiepiſcopal See of . Car- 
#erbnry , 'whereof the Power (mext under the __ 
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of convening Councils:and Synods is not the leaſt.. 'Ger- 
vaſius in his Chronicle de Fempore H. 2. tells us, That 
RICHARDUS- CANTUARIENSIS A4rch:i- 
epiſcopus totius ANGLIZX Primas © Apoſtolice Se- 

is: Legatis , Convocato Clero ANGETA, celebravit 
rs in” Eccleſia: Beati P E T RI a4 WESFMO- 
NASTERIUM :5. 4a). Junii Dominica ante Aſcen » 
tronem Domini An. 1175. In hoc Concilio ad dextram 
Primats ſedit Epiſcopus LONDONIENSIS, quia 
inter | Epiſcopos CANTUARIENSIS -Eccle/ie 
Suffraganeos D ECO NATTU S'preminet dignitate : 
Ad: fimiſtrans: ſedit Epiſcopus W EN TONTIE NSTS, 
quia CANTORIS officio precellit. ; 


The Church when Diſdioceſan'd by Death, Tranfla- 6«ar4ians of 


tion or otherwiſe, or qua// viduata whilit the Biſhop is 
employed about. 'Tranſmarine Negotiations in the Ser- 
vice of the. King or Kingdom, the Law takes care to 
provide; it a Guardian: quoad Furiſd:;ftionem Spiritua- 
lem, during ſuch vacancy of the See or remote abſence 
of the Biſhop, to whom Preſentations may be made, and 
by whom Inſtitutions, Admiſſions, &c. may be given; 
and this. is that; Eccleſiaſtical Officer , whether he be the 
Archbiſhop,or-his Vicar General,or Deans and Chapters, 
in whomſoever the Office' reſides , him we commonly 
call the” Guardian of the Spiritualties. The Power 
and -Juriſditiqn. of .this Office in the Church is very 
Ancient , "and was: in; uſe before the time of King E2- 
ward: the Firſt; it doth ceaſe and determine ſo ſoon as a 
new Biſhop. is Conſeerated to that 'See that was vacant, 
or otherwiſe Tranſlated, who needs no new. Confecration. 
This Eccleſiaſtical Office is in being immediately: upon 


the vacancy of an Archiepiſcopal See}, as:welt as when a 


Biſhoprick happens' to. be: vacant... Beſide: the. Preſenta» 
tions,” Admiſtions, Inſtitutions, &c. ' aforeſaid; that: this 
Officer. is legally qualified for , he may alſo by force of 
the: Atof Parliament. made in the. Fiye and twentieth 
year of. King Henry the Eighth ,.grant. Licenſes. Dif- 
penſations, Faculties, Sc. which together with ſuch I- 
ſtruments, Reſcripts "and other Writings as. may be 
ann b granted 


— 


the Spiritual- 
Hes. 


—_— 
_ 


kc Og / g i F2 WY : ONS » * , DI SC - EST , +46 * gt 
M > Q 79 # Fe a $7. *_ b * wh ms I 2 Os 
"3 v by 
—"_ 
_ 
- 


cranted by virtue of the ſaid Statute, may be had, made, 
done, and granted under the Name and Seal of the Guar- 


dian of the Spirituaties : And in caſe he ſhall refuſe to- 


give the fame ay effecual diſpatch, whereby Law it may 
and ought tobe granted,in every ſuch cafe theLordChan- 
cellor of England, or Lard Keeper of the Great. Seal, 
upon Petition and Complaint thereof to him made,may 
ive his Majefties Writ directed to ſuch Guardian of the 


Spiritualties , requiring him by virtue of the ſaid Writ, 


under a .c2rtain penalty therein limited by the faid Lord. 
Chancellor or Lord Keeper , to: grant. the ſame in que 

form of Law ; otherwiſe ( and. no juſt and reaſonable 

cauſe ſhewed for ſuch refuſal) the ſaid penalty may be 

mcurr'd to his Majeſty , and. a Commiſſion under the 

Great Seal iflued to two fuch Prelates or Spiritual per- 

foris as ſhall -be nominated by his Majeſty, -impowring: 

them by virtue 'of the: ſaid Acdto grant ſuch Licenſes, 

&c. as were ſo refuſed to be granted by the Guardian; 

&c. as aforeſaid. | 

congid eli, Thefirſt thing in order to the ZletFon of —_ in- 
Eeion,Fc. the Vacancy of any __ See, is (and ever: hach 
been ſince the time of King John ) the Royal Conge 

4 Eftre, which-being 'obtain'd, the- Dean and Chapter- 
proceeds to Elettion, Tt cannot legally be doubted, bur 

that the conſentof the Dean is not only requiſite ,. but 
a/ſoneceſlary to the E/:Fionof a Biſhop, as appears by 

an Ancient Conteft above five hundred years 1ince, be- 

rween-the Dean and Canons of. Loxdon touching the E-- 

letion'of Anſelme. *Soon after King. Stephey eame to- 

. theCrown, he conven'd.a:Council at WeſiminFtr , vo- 
Radulph. de cats ſunt ad Concilium (ſays an Hiſtorian ) WILL 1- 
Gon AYE ELMV:S DECANVS LVNDONTE, -fimul. 
RegSteph.R. 8 Canonici. Cum autem'haberetur Tratigtus de Concilio 
___  Lundonienfis Eceltſie tune vacantis, mec' in aliquem 
poſſent unanimiter conventre , veceſſerunt # DecanoCa- 

s nomrcorum multi, citra conſcientian ens ANSELMUM. 
 Abbatem in Epiſc Eligentes.. Canonici-wvero, quos 
Decunus- habebat ſecum in Menſa. diebus ſiaguli ,  Ap- 
pellaverunt, nec Regus occurrerunt.offenſam. Canonici 
guidem. 
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The Imvodwltion. 


n_ alts, 'uia quod feceramt , tam Regi quam-toto 
;oncilio 'videbatur imiquum , Regis inilignationem plu- 
171mm MerNevunt, norum aliyui bonus fur [poliatt ſunt. 
The Pope-aftetwards having/on this occaſion a ſolemn 
Coiiferciice ' his Cardinals, A/bericus Hoſtienſis 
Dp; [Ops , E i Lt akin pronanciavit in Publicum, 
Ouoninn - ___ mn oobene 73g ertra 
ronſcrentium [ſenſum Decan 'fatfa fult, coujns e 

Officium + in 'Elipgendo 'Paſtore fuo de jure phcacn 4 
eels Habeve , Nos-enm aufforitate beati Petri dewoca- 
"os iirritih. 80 thit according to this Ancient Pre- 
ſidefir, the EBleQion-of *a Biſhop may not be without the 
<onfent of the Dean ; \yet-this we find-upon Record nigh 
as Ancietit #s the former ; That where at preſent there 
was no Dean, there the Eleftion of the Biſhop hath 
\beenby the Carions alone , Canoric:; Saresbirienfes'De- 


 citntim non habentesadiprieſens, a Rege prins impetrata 4, ac Rep. 


£itentia, 'Fratrem funm © Concanonienm Herebertum R.. 


'Cantuarienfem #-chidranconnm , Aſenſu Communi ſolem- 


"witer n Epiſeopm Elegerunt. Electionem fattam in 


- PubIito rrcitavit Walterus Procentor : Elecioni fate 
"»r #buit Rex Aſſenfſum , quay © Hubertas Cantuarienſis 
Arthiepiſcopns Auttorttate propria Confirmavit, Gc. 
- Conſonanit «to Which method is the At: of Parliament 
made in the by en ee whereby it is Enacted, That'on 
'the'vacanicy of-every Biſhoprick, his Majeſty ſhoutd iſſue 
onthis Writ of: Corg& Eſlire to the Dean and Chapter 
of the Chnirch 'ſo' vacant ,*enabling them to.proceed to 
EleQion'of * another Biſhop ; which *Ele&ion being' re- 
'tafftedby the faid Dean and Chapter, and ratified by the 


"Royal Aﬀetit , his Majeſty "ſhould iſſue out his/Writto 
the POTN to proceed tothe. Confirmation of the 

eted , and 'taking to himifelf two other Biſhops 
at leaſt, to proceed to Conſecration,, in cafe' he had 
-not. * before? been | Eonfſeerated Biſhop of ſome other 


' Chtirch. 
"Canter 


'"The ore of 'Gorſerrationof Biſhops was (anciently at 
»+bhry , a5" the | Mother-Church' not- only"of* that 
Provinee, *but of all- Z»g/axd ; For-when in the time of 
" 4 A i 


t | Chron. Gervaſ 


f U; 
| fiſt de Gelſt.Reg. Ang/. 
another Synod held alſo. at Weiiminfter under P. Inno- 


in T be. IntroduB#ian. 


R.. An, 1192. 4 Biſhop of Worcefter Elet'was- to be 
Conſecrated, and Weſtminſter the. place delign'd. for 
that ſolemnity according to the Popes Command, . it was 


b” oppoſed. by the Prior and Covent of Chrzſi-Ghyrch in 


Canterbury, and at a time when the Archbiſhop thereof 
(whoſe .preſence coyld not but have ſtrengthned that 
oppoſition ) was abſent ;- yet the ſaid Prior inſiſting on 
the Priviledges and Cuſtomes of the Church . of Capter- 
bury, oppoſcd the ſaid place of Conſecration, as appears 
by his Lerter to. the Biſhopof £/y:,. the Popes Legate, 
and other Biſhops of that Province, ##. h&c verba ,  Re- 


| | verends in Chriſto Domins & Fratriebus W. Dei gratia 
3 Helienſi Epzſcopo ApoFftolice ſeds Legato, 


Omni 
Regs Cancellario, 'cateriſque Epiſcops Cantuarienſis 
Eccleſie Suffraganes, O. Prior © Conventns Eccleſia 
Chriſti Cantuarize {a/utem ab Auttore ſaluts. Noverit 
de Temp. Rar.. Santtit as veſtra, Nos ad ſedem Apoſtolicam appellaſſe, 

we Wigormenlis Eleftus alias quam. in Eeelels Cantu- 

_arienſi, /icut more eſt, Conſecretur , © ne qur veſirum, 


q | qui indemnitati Eccleſia Cantuarienſis vinculo Pro- 
| » feſſionss providere tenemint, alias quam in eadem Eccle- 


/#a ejus Conſecationi' intereſſe"preſumat. . And at a Sy- 
nod held at WeStmnſter under P. Honorius 2. in the 
Reignof H. 1. Ax.1126. it was Ordained, That at the 
Cation of Biſhops nothing ſhould by way of Of- 
ferings be exacted or by force required. . Statuzmus £5 
odics Aut horitate Decernimus , ut in Conſecrati- 


| | onibus Epiſcoporumy&c. nil omnino, per viotentiam, niſi 


onte oblatum fuerit, penitus exigatur. Simeon.Dunelm. 
The like you have Decreed. at 


rent. 2. in King Stephens Reign, Au. 1138. Apoſtolica 
 authoritate Saucimus ,' ut. in Conſecrationibus: Zpiſco- 
forum ne quicquam ab Epiſcopo vel Minifirs ejus exi- 


| gatur., Hiſt. Richard. Prioris Haguſtald. de. Geſt. Reg. 


Steph. In the year 1123. which was in the, Reign of 
H. +. at the Council of Three, hundred Biſhops conven'd 
at Rome, .P.-Calixtus '2.. being Preſident,it was Decreed, 
That no-Biſhop ſhould be Conſecrated, unleſs he were firſt 

| Canoni- 
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Canonically Elected. Nullus in Epiſcopum niſi Canonice * 


Eleftum Conſecret', quod et/i preſumptum furrit, © 
Conſecratus & Conſecrator. ab[que recuperationts [pe de- 
ponatur.. did. Sim, Dunelm. fiſt. _ As that Canon was 
not in being, ſo the matter thereby.ordained, in all pro- 


 bability, was far from being obſerved, when Plegmun- 


dus Archbiſhop. of . Canterbury, whom P. Formoſus ho- 
noured. with the Pa, Conſecrated no leſs than Seven 
Biſhops in one day, in the two and. twentieth year of 
King Alured.. Chror. Johan. Bromtoh,,, Abbate Jornalen- 
is... When a Biſhop 1s Conſecrated, then may, he Con- 
ſectate., v/5. Churches,.&c. and may. Ordain Deacons, 
&c. , But it was long ſince provided by the Council of 
'Lateran, under-P. rexander ,. Fhat. <# Biſhop ſhould 
not confer Holy- Orders on any. that were not then, or 
ſpeedily to be provided with an Eccleſiaſtical Living, £- 
piſcopus, /i aliquem ſme certo Titulo ; de. quo Neceſſaria 


ite percipiat, in Diacounm vel Presbyterum Ordina- 


wverit , tam diu, ei neceſſuria ſubminiitret , donec ei in 
aliqua Eccleſia Convententia ſtipendia militie clericals 
alſenet, niſt tals forte, qui Ordinatur, extiterit , qui 
ae (ha vel Paterna heareditate ſubſidium vVite _ poffir 
habere. Can.g. And as touching the Biſhops Conlecra- 
ting of Churches, it being vulgarly ſuppoſed that there 
15 a conſiderable piece of .Superſtition herein , 1t cannot 
but be ſeafonable here to. enquire whether ſo or no, or 
whether the' Conſecration of Churches be 'not truly Pti- 
mitive., according to the Judgment of the Learned Dr: 
Heylin. To which purpoſe you have here his very 
words, vis. The place of Publick Worſhip is called 

enerally (according to the ſtyle of the Ancient Fathers) 


by the name of the Church : For Conſecrating or ſetting 
" apart whereof to Religious. uſes ,, I find ( ſays he); ſo 
great Authority in the Primitive times ,. as wilt fuſfi--. 


ciently free it from the guilt. of Popery : Witneſs the 
Teftimony which Pope Pius giues of hs Siſter Eutorepia 


- 1n,an Epiſile to Juſtus Viennenſis, An. 158. 0 7hereddouts, 
I. ly 4 wy her 9:9u Hope. for the, uſe. and ſer- 
ice of 149 Oh 


urch:: Witneſs the Teitimony which Me-- 
we aa taphraſtes, 
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for Religions uſes : Wirneſs the famous Colffecyarion of 
#y Conſtantine the Great , at which almoſt all the Bi- 
ſhops in the Eaſtern parts were ſinimoned and called 
deſcend to the folliwitg Times,) witneſsthe 8gth:Ser- 
mon of St. Ambroſe; entituled De Dedicatione Baſllice, 


another Biſhop of that ee, made by Sulpitius Severus 
ou Uperſ Tiend, Ad] 


' cal Hierarchy, which is in an Order, as an Army of | 
\ datks \ "Mae WWAYETE 7 Fo \aIS3Y 
- Souldiers; To which Hzexarchical. Order do belong 


Trent.lib.8. fa 


Catholick Church ,' by Divine Ordination , conſiſting of ; 
"Biſhops, Prieſts, and Miniſters. - 'The Hiſtorian of the ' 

| rebar Council of Trent tells us, That" the Sixth- of - 2 

- ''the ſaid Eight Annuthematiſms was much. noted in ; 
"Germany , in which an Article of Faith' was made of ; 
Hierar- | 
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rs _ 
he) is Alien, not to {ay contrary to the Holy Serippures ; 


' that, when :it ſpeaketh of the Biuhopof Rome, Alexan- 


int of Hierarchy, that- though they all agreed the 
Thing, yet they cond not agree fo fixit, whe-- 
ther in Order , or 1 Auriſadittion, or in 40th.. Not-- 
withſtanding it is generally. agreed , That the HZerar-- 
chy of the GholickChurch is prowerl by 6he Teſtimony 
of all Antiquity, andby the continual ule Nu 
and that it conhiſterh of-Prelazes and Miniſters , who are 


for they alſoby.the Pontifical Law are Conſecrable Crea- 


tures, . 
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Deans and 
Chapters. 


tures, though they be Fooliſh Virgins, yea, thoughthey 


be Polluted Virgins, provided 1t be not per: ſpontanean 
& voluntariam-pollutionem , and there be but putativa 
Virginitas inthe caſe; and ſhall have not only Zaureo- 
lam Virginitatis , but alſo Velum Conſecrationis, as 
they call it. Cajetan. in Sum V. Virgin. conſecrat. & Le. 
de Fuf?, &S Fur. 116.4... Dub. 16. © alit DD. But 


where the -— gy refers to Things, as Churches, 
| 


Chappels , Bells, and other things of the like ſound, 
there it is done per preces together with other Conſe- 
cration-ceremonies , the Epiſcopal .OrZer therein con- 
curring:: ſo- likewiſe the Conſecr ation of Virgins is per 
preces , together with other Ceremonies uſed in the 
Conſecration of Virgins, Cujus Signum eft, quod in Pots 
tificali Romans , ubi de hac Conſecratione agitur , nou 
dicatur toganda de aliqua comaminatione,” ſed de vita, 


: conſetentia,; © carnu integritate, ut notat Cajetanis. 


Lefſ. ubi ſup.” | 

That which is next in view, is fome proſpect of 
Deans and Chapters ; there were it feems in former 
times certain Deans, who uſurped-an Authority. beyond 
their Dignity or Fun&ion , and took upon 'them toex- 


 erciſe Epiſcopal Juriſdiftion. Theſe .were: condemn'd in 


a Council at Lateran under Pope ' Alexander, by the 
fifth Canon of, that Council iri theſe words, v7z. Quo- 
niam, quidam in quibuſdam partibus ſub pretio ſtatu- 
wntur, qui Decani vocantur , WO pro * certa pecunie 

vantitate Epiſcopalems Turisdiffionemexercent , pre- 


* "ſent; Detreto Fatuimus, ut qui de catero id prefumn- 


pſerit, Officio ſuo privetur, © Epiſcopus conferendsi hoc 
officinm poteſtatem amittat. Chron, Gervaſ. de Temp. 
H. xz; Anciently -likewife there were certain Deans, 
which were called Decani Chriſtianitatis'; oneiof which 
kind/appear$'ih'an Ancient Record' nigh” Four :hundred 
voarfigcs! relating tothe' Priviledges of the Priory of 
St, Auſtins, wherein the'words to' this preſent purpoſe 
ſic ſe habent, viz.' Super Privilegis Innocentii Pape s. | 


 hic ſaperius nd mandatum conjervatorum,- ut pretattum 
et, publieatis, Thomas Prior Ecclefie Chriſti Cant. 
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' The Introduftion. 


Guy do Prior S.Or egorit, © Thomas Decanus Chriſti- oy 


anitatis, ejuſdem Ciuitats eadem Privilegia inſpexiſſe 
ad certitudinem futurorum teſtats ſunt Cavs. 5, nA 
de Temp.E&4.1. An. 1193. Heretofore alſo Priors have 
been called Deans ; fo we find Ceolnothus or Chelnothus 
(in the time of King Erhelred and his Brother Alured) 
Dean of Canterbury to have been called', Poſtea Ceol- 
nothus. Cantuarienſis Eccleſiz Decanns , tc. ubi cum 
Decanus efet, quem nos Priorem vocamns, non modicum 
videre ſolebat .Conventum. And again , Egelnothum, 
alias Ceolnothum , ejuſdew Eccles Chriſti Decanum, 


vel Pr epoſitum ſuum Decanum vocabant , quem nos poſt 
. adventum' anci Priorem appelamns. Gervaſ, Act. 


Pontif. Cant. And where we meet with the word De- 


| cania, as in the Hiſtory of Ranulphus _— of Dur- 
Z 


har. in the Conquerors time , written by $:meon the 
Monk , Deconatus is thereby intended, it being the 
Eccleſiaſtical Dignity. of him, q#z, im Majori Eccleſea, 
dens ad minus Canonicis ſive Prebendarit (ut oo 


ſub Epiſcopo preeſt; bur-the DECA NUS CHRIST 


ANILATIS aforeſaid, ſo called per Antiquiores Anglos, 
is ſecundum recentiores DEGANTS RURALTS, 
quem Exteri ARCHFPRESBITERUM VICANUM 
vocant. De quo © de Urbano vid. Duaren. de Sacr. 
Eccl. miniſt. 6 benef. 1i6.1.cap.8. A probable conjefture 
why anciently he might be called Decanu Chriſtianita- 
ts, we may ( ut mihi videtur ) have from Mr. Seder, 
in Notu ad E ADMER UM, pag.208.  Chriitianitas 
ſays wy © 2a que ad Chriſtianitatem pertinent, paſ- 
mm apud Eadmerum atque alios illius #vi Scriptores, 
functionem Epiſcopalem , atque Fori ſacri aftionem © 
adminiſtrationem, ſeu Officium Epiſcopale , ut uſitatius 
appellatur, denotant.. —— Hinc apud nos, Fora ſacra, 
quibus , jure nempe communi ſubnixs, aut Epiſcops 
preſunt, aut ii qui eo nomine Epiſcopos , utpote quos 
provoecare-ticet, = wr 2p"; Curie Chriſtianitatis efzam- 
num vocitantur. Gloſſar. Hiſt. Angl. Antiq. ver. Chriſti= 
anitas. '--=2id. plura in rbs Cantuar. Autiq. pag. 362, 
363. #6; de Decano Chriſtianitatis. But the _ 
C 1Cre 
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Archdeacons.. 


here ſpecially-meapt and.intended;.areronly ſuck-ag with 
the.Chapiers, according:to.the: ancient and genuine: uſe: 
thereof, areas Senatus; Eprſcops. tozadiſt: the. Biſhop in: 
his Jariſdictian,, Gathedral Churches. being. the tirſt» 
Monuments of, Chriſtianity; in: Engtand.. So Dro: Hacket-: 
in Parliament; 1640- | | 4; 
The Office-and Eceleſiaſtical Dignity of: Archdeacons, 


which: you-next: mees with. ih this: Abrid. , is: of 
very-great Antiquity: There:was a: Conteſt above: 


Five:hundred years ſince, in the:timeof King: H. 2: be- 
tween:the: Archdeacons and: the Prions of: Wincheffer 
and;Ely, touching; the. Preſentation of their Biſhops E-. 
le&-unto-the Metropolitanc:in: order totheir Conſecra-- 
tion, wherein: by. the: Interlacutory of: the ſaid Metro- 
politan the, Pfiors\had:the Vitory. Hora congrua Con- 
ſecrations infFante R. Wintonienlis, @R: Dlyenſis: 4r- 
chidiacom., cum: Offierale s Epe 
ſuum\ſpettare contendebant | umi' EletFrones', Ge. 
preſentare-Metropolitano: W:. Wintonienſis & S. Ely- 
enſis Priores in conmrarium: ſeutsebant”: quam" enim in 
Eccleſis:Cathednalibus, ubsCanonici divinu mancipan- 
tur obfequits, Decani\/ihi: vindirant* dignitatem: hanc 
[i Monachorum Conventus in = ap exe pruemineat, 
[ib6 jure'- poſſunts venuicare: Priores.. Sed- ut. omn: in- 
poſterum:: amputetur: occaſio: Litigauds., de . Interlocu- 
toriar Metropolitani- ſententia,S0. Wintonienfis- 6 Ely- 
enſis Elett!, ad Priorum- ſuorum.. praeſentationens re- 
ceptr, ad: Priorum-ſuorum.' poſtulationem Epiſcops Cons 
ſecratsi ſunt. —Radulphide Diceto-Imag. H:ff By 
the-25t4 Canon-of: the Council of LZatenan: under Po 
Alexander it was. Ordained., That: anu4rhdeaconin his 
Viſitation ſhould: notiexceed the numqger of Five or Se- 
ven Horſemen for his Retinue. Chron. Gervaſ..de Temp. 
Hz. And as to. the. 'Viſitation-Articles, every- Biſhop. 
and Archdeacon-heretofore framed: a Model thereof. for 
themſelves ;- but at the Convocation in- the year 1.640. a 
Body, thereof was compoſed for the publick uſe of all 
ſuch\as exerciſed Eccleſiaſtical Juriſdiction. And-by the 
toreſaid.Canon: of the. Council. of Zateran:, it was fur- 
ther 


uns dicantur , ad: 


- 
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ther/Ordained ,: Phat :no Archdeacon.in his'\Viſitation 
ſhould preſume to. exact. fram the Clergy :more_ than 
was juitly due, 4rchidraconti autem froe Decani:nullas 
exattiones.in Presbyteros\ſeu Clericos 1exercere profur 
want. Notwithſtanding what toleration : the :Law-al- 
lJows.as to:Archbiſhops,- Biſhops, Archdeacons,:&c.. as to 
'the number. of their. Retinue in, theirViſitations ; 'yet 
thereinreſpedt is ever toi be had tothe condition:of the 
Churches, . Pexfons ,. and: Places Vifited , :as may:plainly 
appear by; the. expreſs words of the: Canon atoreſaid , 
wiz. Jane gud. de:mumero evettionss ſecundum toleran- 
tzam dithumeſt, in ills Lock poterit _—_ y' F1:qQuUit- 
-bus ampiliores ſunt redditus '© Eccleſpaſtice facultates. 
. In pauperibus antem Tiocis tantam volumus teneri men- 
-ſaram', At) 6x \:accoſſu 1914)0rmm 'minores i non -debeant 
.gravari , ne fubitali indutgentia:illi qui 'paucioribus 
2Zqus uti ſolebant battenus , plurium ſibi credant po- 
feſtatem induliam. >S0 that:ino Archdeacon or - other 
havingiRight of Viſitation , ought by what the: Law 
-allows them in that caſe, to exercife their power- in: this 
matter, beyond what the condition of the place Viſited 
-wilbreafonably admit. 


'Inalt Viſitations of Parochial Churches ,. made by:Bi- pr1curations 


ſhops and'Archdeacons, the Law hath provided: that the 
Charge thereof 'ſhould be anſwered: by the'Procura- 
ti0ns'then due and payable by the 'Inferiour- Clergy , 
. wherein- Cuſtome -as-to: the' Uuantium ſhallprevail ; but 
\the- undue Demands-and ſupernumerary [Attendants of 
Viſitors have Anociently as well as in Later times ,-given 


'the occaſionof' frequent Conteſts -and ' Complaints :: For 
; prevention whereof 1t was Ordained by the 2574 Canon 
of | the i-Council: of : Lateras - under Pope Alexander , 
circa An. 1179..in hec 'verba, viz. Cum quidam -Fra- 

trum Girndfoperame noſtrovum ita graves in Procura- 

tionibus ſubdits {us exiſtant ,;ut bro hujuſmodt canſa 

mterdum-ipſa Eccltſiaſtica'Ornamenta ſubditi m—_— 

 bantur.exponere, W. longs temporis Vittum- brevis hora 
conſumat. Quocirca ſlatuimus , "Quod Archiepiſcopi 

Parochias Viſitantes , pro diverſitate Provinciarum & 

Cc 2 facul- 
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facultatibus Eccleſiarum 40'vel 550 eveltionts Nume- 
rum , Epiſcopi'20 ve 30, Cardinales vero :20 vel 25 
nequaquam excedunt. Archidiaconi vero C41 e.4ut 
Septem:, Decani Conftituts ſub Epilcopis , Duopus 'E- 

uts contenti exiftant; Prohibemus etiam, ne ſubditos 
uds talliis 6 exattionibus Epiſcopi gravare preſumant. 
Archidiaconi autem, /rve Decant. nul/as exattiones, vel 
tallias in Presbyteros, ſeu Clericos exercere preſumant, 
vid.Chron:Gervaſ.de Temp. F7.2.co/. 1455.ran.25. where- 
by it is evident, that theſe Proc#rations onght to be fo 
moderated by the Biſhops, as that they may-not become 


.a burthen or grievance to the Clergy. The lawfulneſs 


of theſe Epiſcopal and Archidiaconal. Rights of Pro- 


 curations are not to be called. into queſtion at-this day ; 


for in- all the Eſtabliſhments and Ordinations of--Vica- 
rages upon the Ancient Appropriations of. Churches , 
you ſhall find theſe Procurations excepted , and reſerved 
in ſtatu Quo: As appears. by theſe of BFeverſham' and 
Middleton, when by William the Conqueror they were 
Appropriated- to. the Abbey of St.. Auſtins;. as alſo by 
theſe of Wivelsberg, Stone, and Broctand in Kent, 
when they were IE to the ſame Abbey. by 
the Charter of King EZ. 3.. and in. that of the Parith of 
Stone aforeſaid, Feareralais by name are reſerved, in 


. theſe words,” Nihilominus ſolvet Procarationem debi- 


tam Archidiacono Cantuarienſt Vi/ſttants , & 'expenſas 
pro Pentecoſtalibus faciendis. —— vid. Chron. W. 
Thorne,” Appropria, Eccleſ. col. 2089. Hift. Angl. 
What Procurations the Archbiſhop. of Meſſena:, who 


- arrived in Eng/and as the Popes Legate in the year 1261. 


exated and extorted from the Biſhops and Abbots with 
great. violence in the Reign of King: H. 3. you may find 
ir Matthew Paris. - But by the_Fourth- Canon of the 
Council at Rowe under Pope Alex. 3. An. 1180. it was 
Ordained, That Biſhops and Archbiſhops in their. Viſi- 
tations ſhould not overcharge the Church of their Bounds, 
with- unneceſſary charges and expences ,: ſpecially the 
Clurches that are poox.. | y 

No- 
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limited certain Matters and Cauſes controverſal to the #5 


- cognizance of Biſhops, and to that end dignified the E- 
- pilcopal-Qrder with ;an Eccleſiaſtical /Juriddiction;. but 
the multiplicity and:emergency oof ſuch affairs. requir'd, 


for the diſpatch and management-thereof, the aſſiftance 


- of ſuch ſubordinate Ordinaries', as beihg experienc'd in 


the Laws adapted to the nature of ſuch Cauſes , might 
prove a ſufficient Expedient to prevent the avoeation of 
Biſhops , - by .reaſon of ſuch Litigious interpoſitions , 
from. the.diſcharge of the: more .weighty Concerns of 


. that Sacred: Function. Hence it' is _—_ that the 


Eccleſiaſtical Office of . Dioceſan Chancellors, Commilla- 
ries, and Officials originality came into: uſe and practice, 


- the place. of. their Seſſion anciently ſtyled: the Bzſhops 


Con/aftory. .. Among the-many Learned My” pn 30 
have ſupplied. that Eccleſiaſtical place, W; 

wood. (who finiſhed his-induſtrious and uſeful work of 
the Provincia Conſtitutions about the year 1433.in the 


- time of K. Henry the Sixth ) ſeems to be of the higheſt 
Renown; his Education was 1n the Univerſity of: Cam- 
"bridge, firſt Scholar 'of Goxyv:il, then:Fellow of Pem-- 


brook-hallk; his younger years he employed in-the ſtudy 
of the Imperial and: Canon Laws ; afterwards became 


. Keeper | of the Privy: Seal unto King. Heary the Fifth, 
. by whom: he was honoured. with» an ;:Embaſſie to: the 


Crowns of Spain and Portugal. © Aiter'the Kings death 


. he reaſſum'd his Officials place of Canterbury;;-:and: then 
colleted the Conſtitutions: of the Fourteen..later Arch-- 
. biſhops of Canterbury , from Stephen Langton unto 


Henry Chiebley, unto whom he dedicated that hight 


. to be eſteemed Work, his. Gloſs thereon, being in it ſelf: 


as a Canonical Magazine, -or-the Key -which-opens the 


Magazine of the-whole Canon Law. It was printed at 


Paris, An. 5050 at the coſt and- charges of: William 
Bretton Merchant of London, - reviſed by the -care of 


_ Wolfangus Hippoiitus., and-Prefaced' unto by Fodocus 
. Badius. This Famous Zindwood was afterwards.made 


Biſhop of St. Davigs.. 


By: 


Iam Lind- 


-.- No ſooner had Princes in Ancient times:afſign'd and-proceſin char 
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Courts: Eccleſi- 
aftical, 


- fame Tribunal, ſpecially about: 


2 By:the Grant of -William the Congueror the Biſhops 
originally had an-enure*Juriſdietion to judge -all Cauſes 


- relating to:Religion ; for before: that time: the Sheriff 


and Biſhopikept their Court: together. 'Heigranted alſo 
tothe Clergy: Tithes of Calves, -Colts, Lambs, 'Woods, 
2Mills,8c. 'So that before the Congueft there were noifuch 
Courts in England as wenow call Courts'Eccle/iaffical 
or Sp:ritual, for Anciently the Biſhops ſate in Judgment 

together with: the Secular Jucges .and' Sheriffs. onthe 
Eaſter and\Michalmaſs ; 

which appears by: Mr. Se/den in his Notes ow Eadmerns, 
pag.167.:asalſo by the Lawsiof King Z##heiftane , ' De- 
-bent: Epiſcopi cum Seculi Fudicibus-tmteveſſe Fudicis, 
-ne:permittant ji poſſint , ut illtnc- aliqua -pravitatum 
.germina 'fullulaverimt ; © 'Sacerdotibas-pertinet in 
ſua Dioceſt , ut. adi retfum feduloi guemennque' juvent, 
-mec \pateantar [ipoſſint , ut Chreiti anus aliguss alit 'no- 
reat, tc. Chron. Jo. Bromton. de Leg. HEthelft. Reg. 
'Andan the Preamble tothe' Laws of that*King you will 
find theſe words, -viS. Debetetiam Epiſcopus ſedulo 
- pacem ©: concordiam; operari cum 'Secult ;Fudicibus. 
-'Yea, Jong afterithe Conguei7, >in the Reign of )H. 2. 
'A#.1164; byHis'Laws made- at /Clarendon :the\Brſhops 
-might intereſb themſelves with theiKings Secular Judges, 
where the\miatter in. Judgment extended nov to diminu- 

tion--of|! Members ,- or-were Capitaf. 9. 1464.” Congre- 
gatÞfuut: /Preſules © Proceres \Amglicani regni 'apud 
rClarendoniam. Rex -:i2irurHenricus, &8c. - Then it fol- 
- lows '#n iLege-undecima, viz. Arthriepiſcopi' © Epiſcopi, 
«ee. ſicut 'Barones, eateri 'debent intereſſe Fudicits Cu- 
rig Regu cum Baronibus, '\uſque perveniaturiin Fudicio 

ad dimuntionem Membrorum', veli2d mortem. *Not- 
-withftandihg, at the ſame time the BiſhopsiEctlefiaſtical 
Courts, 4as-alſo the Archdeacons Cour ts,were eſtabliſhed 
-in this Kingdom, and further. ratified and confirmed by 
theſe-very Laws of/ King HB. 2. made :at Clarendon , as 

appears by the/Tenth Law , and that immediately fore- 

- going the 'Premiſſes , in hec-verba,, viz." Qus de-Civi- 
tate, vel Caſtello, vel Burgo, wel-dominico -manerio 

Dominz 
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Domini Rego: fuerit,, ji.ab Archidraconowel Epiſcopo) 
deialiquo:deliftoCitatus fuerit; unde debeat ex Reſpor- 
dere; ad Citationes 'corummoluerit fatufacere. bene: 
licet eumiſub Interditto: ponere., ſed non debet, &c. 
exinde poterit\Epiſcopus.pſum! Accuſatum:Eccleſiaſttca: 
Taſtitia coervcere. Chron. Gervaſ. de Temp: H 2. In 
thoſe daiesthiere was no occaſion for:that!j uſt Complaint, 
which: a:Learned-Pen '{as-2 Modern Author'obſerves) 
makes; vis: That Courts whichfhould diftribute Peace, 
doitbemſetoes Gee Duells 'y _ t -- counted the 
artiofi a. Refotute! Fidge' to: enlarge the Priviledge of 
ts —_ rear; Fu; his Mens, .off Learm — 
Aphor.g6:;—— Tt was with:more moderation) expreted | 
by:himwhoſaidy, Itwas ſadjwhen'Courts thatcare Judge 
es,.. become: Taimtiffs: and” Defendants touching the 
Rounds of theirs Janfdiftion. In the firſt; Parliamentiof: 
King Zd4warlthe $1x95s Reign iviwasEnadted), 'That: 
all Proceſs out: of the: EcclefialticaliCourts:fhouldi from. 
thenceforthbeiffuedin the- Kings: Name only , andun- 


. der the Kings\Sealof -Armsecontrary-to-the uſage 'of for- 


mer-Times. - Butithis Statute being\Repealed by Queen: 
Mary, and\notRevived-by Queer Bl:zudeth, the Bi- 
ſhops anditheir Chancellors, Commilſſaries,' and Officials, 
haveeverſinceexerciſedall manner” of- Eccleſiaſtical Ju- 
riſdidtion.\in"thew own: Names , and under the diſtin 
Sealsiof :their ſeveral: Offices. reſpeAively.. Alſo by the 
Statute of 25 H.8.c.19. it being Enacted, That all former- 
Canons and Conſtitutions , ' not contraryito- the Word of 


God; theKingsPrerogative , .or:the Laws and Statutes: 


of: this Realm: ſhould remain in force , until they-were 
review'd by Thirty two. Commiſſioners, to be ap=« 
pointed bythe King, andthat Review-being never made 
inthatKingstime, nor any thing-done- therein by King: 
E1:6. (though hehatalſo-an/Att of Parliament to the 
fame effe) the ſaid Ancient Canons and Conſtitutions: 
remain'd in\force as: before: they' were; whereby all 
Cauſes Teſtamentary:, Matrimonial , Tithes, Tnconti-- 
neney,: Notorious'Crimes-of Publick Scandal, Wilful ab- 
ſence-from.Divine' Service; Irreverencei, andiothcr Miſ-- 
demeanours: 
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Churches and 
Cbappels. 


Pag. I 69. 


demeanours in or relating to thg Church, 8. not puniſh- 
able by the Temporal Laws of this Realm, were. ſtill 
reſerved unto the Eccleſiaſtical Courts, as a ſtanding 


Rule, whereby, they were: to proceed and regulate the. 
Exerciſe of their Juriſdiction. Vzd. Heyl. why fog P-2,3:" 


Touching the Eccleſiaſtical JuriſciQion , and:what Mat- 
ters and Cauſesſhould be:cognizable in the Eccleſiaſtical 
Courts of — in the Reign of King Richard the 
Firſt, upon occaſion of a Conteſt nter Eccleſcam 


ROTHOMAGENSEM © WILLIELMUM 


Filiuim'R ADULFI, Steward of Normandy, it was 
nigh Five hundred. years ſince finally Accorded , Pub- 
liſhed, & (znter:a/za) Declared by all the Clergy, That 
all Perjuries and Breach of Faith ( except in caſe of Na- 


- tional Leagues, ). all Controverſies relating to Dowries 


and:Donations fropter Nuptias ((quoad Mobrlia) ſhould 


be heard and determined in the Eccleſiaſtical Court:it was. 


thenalſoſo many hundred Jun fince further Reſolved -: 
Z 


ſIributio eorum que in Te- 


inhec verba, viz. Quod 
ftamento relinquuntur , auttoritate. Eccleſie fiet , 'nec 
Necima pars Got olim):ſubtrahetur : It was likewiſe at 
the ſame time and ſo long ſince- further Reſolved, That 
S; quis ſubitanea morte, vel Journal .atio-FortuitoCalu 

reoccupatus fuerit, ut de re 
DD ofiributio Bonorum ejus Eccleſraſtica auttoritate fiet.--- 
Radulph. de . Diceto. Hiſt. de Temp. Rzch. 1. Re- 


15. | | 
« Of all the Churches:in Great Britazn,, that of Saint 
Pants London is of the largeſt ſtructure, if not of the 


higheſt Antiquity : Some will have ir in Ancient times - 


to have been the Temple of Dzana , but the Ingenious 
Commentator on Antoninus's Itinerary, though he will 
admit. that Diana was indeed worſhipped here in the 
Romantimes, andhad Temphes here alſo, yet he will 
not agree it other than a Tradition to aflert , That St. 
Pauls Church was formerly a Temple of Dzana ; and 
is free to conjefure, that Mr. Se/den did but ſport his 


Wit, and was not in good earneſt , when heimagined- 


that Zondon might be called firſt Lhan. Dies, that is, 


us ſuis diſponere non poſſit, 


the- 
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 debet omnu populus ſecundum Legem ſubvenire (1). At 


The [ mroduttion, . = 


the Temple of Diana (a): The ſame may be ſaid con- ()Clariſ. 5:14. 

cerning the Temple of ApolHo, on the Ruines of which, rom pA 

the report is, St.'Peters in Weſtminſter was founded (4). angi.cant.s. 

The Antiquary will alſo have it, That at 7or& was Bel- (5 GitiSte- 

lona's Temple; and Minerva's Temple at Bath , and rw yar 
that from her the Town was called Caer Palladonr, that ; 
is, the City of Paladian waters (c). They that will 5 

have the Church of Rome to be Caput Eccle/iarnm, do 

aſcribe it to Pope Boniface, that he obtain'd it of the 

Emperour Focas , becauſe the Church of Conſtantinople 

writ her ſelf Primam omnium Eccleſiarum : This was 

ſoDecreed in the year 608. by a Council of 62 Biſhops 

ſub Anathemata 7D. At a Synod held at Weſtminſter (4)Rad.de Di- 

under Pope Innocent 2. in the Third year of King Ste- og 

phen An. D. 1138. it was Decreed , That no Church 

thould be built without Leave firſt obtained from- the 

Biſhop of the Dioceſs, Apoſiolica authoritate prohibe- 

mus, ne quu abſque Licentia Epiſcops ſus Erccleſiam vel 

Oratorium conſtituat (e). By the Fifth Law of Ina King (+) Hiſt.r;.Pri- 

of the Weſt Saxons the Church is made a SanQtuary-, $7 915 Hzeuſtad. 
uts ſit mortis Rens, & ad Eccleſtum fugiat , vitam ha- $tuyh. © 

beat, © emendet ficut retium conſulet ( f)). At a Synod (L-5In« R. 

held at Weſtminfter in the Reignof H. 2. Ar. 1175. it 

was ordained then no Judgments touching Blood or 

Corporal puniſhment ſhould be given in a Church or 

Churchyard ; by the Sixth Canon made at that Synod, 

Seculares Cauſas, in quibus de (anguink effuſione, vel de 

pena Corporali agitur gn Eccleſisuel in Camiteris agi- 

tari ſub interminatione anathemats prohibemns ( g) By (g)Chron. Ger- 

the Fifth Canon made at a Synod held in London Tring vaſ.de Temp. 

the Reign of Edmond, Father of Edwin and Edgar, ** 

who ſucceeded A7hel/tan, at which Synod were preſent 

Odo and Wulf an Archbiſhops, proviſion was for the Re- 

pairing of Churches, viz. C/t omns Epiſcopus reficiat 

Dei domos"in ſuo proprio, © Regem ammoneat, ut omnes ® Re 

Eccleſie Det ſint bene 7 rw, ). Thelike you have in adn 


the 92 Law of King Kanute, Ad refeftionem Eccleſie a 

(z Idem de 

a General Council held at Rhemes under Pope Calixtus, = CN 
d 


An. 


— 


* OTH. 


—— 
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An. 1119. during the Reign of H. 1. it was Ordained, 
That whoever invaded tie poſleflions of the Church 
ſhould -be Anathematiz'd; Tniverſas Eccleſtirum poſ- 


ſeſſiones, que Liberalitate Regum , vel Largitione 


Principum concef® ſunt , inconcuſſas in perpetuum , 
inviolatas eſſe decernimus. Quod i qur eas abftulerit, 


aut invaſerit, Anathemate perpetuo feriatury. And by 


Churchwardtins. 


Conſolidation, 


the Sixth Law of Ina aforeſaid, if any man fought in 
the Church,he ſhould forfeit Six pounds ; // qus in Eccles 


fra pugnet, 120 ſolid. emeridet. And although it be now 


looked upon as Exatzon for a Parſon to demand his Fu- 
neral dues of Burial, where the deceaſed is carried out 
of his Pariſh to be buried in another, ſo it was long ſince 
Ordained by the Laws of King Kanute, leg. 16. Ss Cor- 
pus aliquod a ſua Parochia deferatur in aliam, pecunia 
ramen Sepultura ejus jure in eam Eccleſiam pertt- 
nebit. $47" + 
Among other Officers relating to the Church , thoſe 
of Churchwardens, Queſimen, and Sidemen are not to be 
omitted ; for although they may be ſome of the Lower 
Form, yet they are of neceſſary uſe, and ſuch as without 
whoſe care many diſorders in the Church may paſs un- 

uniſhed, as well as the Concerns thereof much preju- 
diced ; for which end and reaſon the Law will have 
them tobe a Corporation, qualifies them toSue, ſubjeds 
them to Suits , and underitands them in the nature of 
Eccleſiaſtical Truſtees as Guardians of the Moveable 
Poſſeſlions of the Church : Therefore the Canons have 
determined , as to the qualification of the perſons Eligi- 
ble, the manner of their Choice, by whom , and the 
time when, their Oath, Office, Duration, and Account ;. 
when and before whom. it ſhall be made, and how they 
ſhall be finally diſcharged. TEES? 

By reaſon of the great deſolation and ruine of many 
Churches and-Pariſhes in the late Unnatural War in this: 
Kingdom, and otherwiſe, it hath been-judged neceſſary 
to paſs an-At of Parliament for the Uniting of certain 
Churches in Cities and Towns Corporate : Notwith- 
ſtanding which , the Pariſhes to remain diſtinct as to all 
Rates, 
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Rates, Taxes, 'Parochial Rights, Charges and Duties, 
and all other Priviledges, Liberties, and ReſpeRs what- 
ſoever ; wherein it-is alſo Enacted , That the Patrons of 
ſuch Churches and. Chappels ſo united, ſhall Preſent 6 

Turns only to that Church, which ſhall remain and % 
Preſentative from time to time, &c. Provided, That 
Pariſhes having 1001. maintenance per An. may not be 
Cnited. Alſo the Incumbents of ſuch united Pariſhes 
muſt be Graduates in ſome Cniverſity. And the Owners 
of Impropriations may beftow and annex Maintenance 
zo the Charches where they lie , and ſettle it in Truſt for 
the benefit of the ſaid Parſonage or Vicarage , without 
amy Licenſe of Mortmain. It 1s there alſo further Ena- 
Red , That if the ſettled Maintenance of ſuch Parſo- 
nage, Vicarage, Churches, and Chappets ſo united, Sc, 
fall not amount to the full ſum of 1001. per An. clear 
and above all — and reprizes, that then it ſhall 
be lawful for the Parſon, Vicar, and Incumbent of the 
ſame, and hs Succeſſors, totake, receive, and purchaſe 


. to him and ha SJucceſſors, Lands, Tenements, Rents, 


Tithes, and other Hereditaments , without any Licenſe 
of Mortmain ; any Law or Statute to the contrary not- 
withſtanding. The Churches and Pariſhes in London, 
which by that At fince the Dreadful Fre are United, 
are theſe, viz. The Pariſhes of Alhallowes Breadftreet 
and St. John Evangeliſt are united into one Pariſh, and 
the Church of 4 wn can fo be the Pariſh-Church of the 
Pariſhes ſo united. The Pariſhes of St. Albans Wood- 
ſkreet, and St. Olaves Silverſtreet are united into one 
Parilh, and the Church of the former to be the Pariſh 


Church of the ſaid Pariſhes ſo united. The Pariſhes of 


St. Auſtins and Sr. Faiths are united znto one Pariſh, and 
the Church of the former to be the Pariſh Church of the 
ſaid Pariſhes ſo united. The like order tobe obſerved 
in all the reſt of the Pariſh Churches that are by that 
Act united. 


Touching D:lapidations of Eccleſiaſtical Edifices and Dilapidati11s. 
Poſſefions, it may well be preſumed , That the moſt of 


that kind that ever was in the Cþr:#7;an World , was in 
d 2 the 
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the time of Dzocle/ian's Pcriecution ; which moved 
Conſtantine, Son of Conſtantins Chlorus, who began his 
Reign in the year of our Lord 310. to give command 
for the Re-edifying and Repairing the Temples of the 
Chriſtians ; which was not only expeditely put in Exe- 
cution , but many new Churches were alſo erected for 
the Convention of the Chriſtians ; and Idol-Temples 
ſhut up until J#/zan the Apoſtate reſtored the Hea- 
theniſh Idolatry. It hath ever belonged to the care 
and cognizance of the Church , to make proviſion for 
the Repair of the Fre nn of - the Church. Thus 
Jehoida made it his buſineſs to repair the Dilapidations 


of the-Temple : But although Controverſies hence ari- _ 


ſing, and incident to this matter, are properly belong- 
ing to Eccleſiaſtical cognizance , yet they are not only 
E-cleſiaſtical perſons that are hereunto obliged ; tor al- 
though they alone are to prevent and repair , or make 
ſitisfaCtion for what part of the Churches Dowry them- 
ſelves have ſuffered to be- Dilapidated , whilſt 1n their 
own polleſſion ; yet as to the Church it ſelf, and the 
Incidents thereof, others as well as Eccleſiaſticks are 
obliged to the Repairs thereof; for the Steeple with 
the Body of the Church , and all Chappels lying in 
Common thereunto, are to be Repaired by the Joyat 
coſt of the Pariſhioners : Ana ſuch Private Chappels , 
as wherein particular perſons claim a propriety of Seat 
and Jepulture, are tobe Repaired at their own charge ; 
but the Chancel is to be kept in Repair at the Parſons 
coſt : yet in all theſe reſpect ts chiefly to be had to the 
Cuitome of the Place time out of mind, for that ſhall 
rule the Premiſes , and will go far to determine., whe- 
ther the Fences of the Church-yard are to be made and 
repaired at the charge of the Parſon ( who may have 
the ground thereof as part of his Glebe ) or at the 
charge of the Pariſhioners, or of ſuch perſons whoſe 


$4rex de Vire, Land ſurrounds or abutts on the ſame. Suarez faies, 
& Stu Reli- That for the better prevention of Dzlapidations, there 


gionis,l1b.1.c. 


28.,mw.18. 


was Anciently a Cuſtome in ſome places , That ſome 


part of the Tithes ſhould not be paid to the Clerk., 
| or 
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or applied to the party Beneficed, but ſhould be reſerved 
for the uſe of the Fabrick-of the Church , to repair the 
ſame, and for the uſe of the Poor ; and were not pro- 
perly due to any particular Clerk , wt 712 ezus dominium 
iransferantur , but to the Church ; :not the material 
'Temple, but to the Church, that is, the Clergy tor the 
uſe of the Temple. The Executors or Adminiſtrators 
of a Dlapridator ſtand charged in the Eccleſiaſtical 
Court to the ſucceeding Incumbent to- make good- the 
Repairs; and if ſuch D-/apidator in his life-time ſhall 
make a Deed of Gift to-defeat the Succeſſor of the effect 
of his Suit, 1t 1s void, 13 Els. cap. 10. And the Suc- 
cellor Incumbent ſhall have like remedy in the Eccleſi- 
aſtical Court againſt ſuch Donee or Grantee, as he 
might have had againſt the Dlapidators Executor or 
Adminiſtrator. Alſo by 14 £/:z. cap. 11. it is pro- 
vided, That all the Moneys received for Dzi/apidations, 
ſhall within Two years be employed upon the Build- 
ings, for which they were paid, on pain of forfeit of 
a much to the King as ſhall not be ſo employ- 
ed. 


When a Church becomes Z:t:zgz0us, and doubt ariſes Patrons an 
touching the right of pay. or Preſentation , in 74794 
| thatcaſe the Law hath provide 


an Expedient for the 
Ordinary , whereby his being a Diſturber , in caſe he 
Collate or Preſent, is prevented; to which end and in 
ſuch caſe the Law direds him to award the Jure Pa- 
ironatus ; Wherein the Practice with us at this day, an- 
ſwers to the pretence of all perſons quorum intereſt, with 
more exaQneſs and general ſatisfaction , than was anci- 
ently practicable according to the Canons and Conſti- 
tutions of old, as appears by the defea (in this mat- | 
ter ) of the Seventeenth Canon of the Council at 
Rome, An. 1180. which is only to this effect, vs. 
If a queſtion ariſe concerning Preſentations of divers. 
perſons to one Church, or concerning the Gift of Pa- 
ironage, if the foreſaid Queſtion be not decided within 
the [pace of Three months , the Biſhop ſhall place inthe 

x Church: 
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Church the perſon whom himſelf concerves moſt worthy. 
The Law takes notice of a twotold 7#s Patronutus, the 
one Cvile, the other Canonicum : The former is that 
which is introduced by the Civil Law, and refers to a 
Lord or Patron in reſpect of his Bondman made Free, 
and his Goods : the other , and which only is here in- 
tended, is, That which is inſtituted by the Church in 
thew of gratitude to him who either Founded, built, or 
Endowed ſome Church ; for which reaſon the Biſhops 

ranted them a certain Right in ſuch Churches , which 
1s commonly called Jus Patronatus , and that by the 
Canon Law underſtood as Honorificum, Ttile, & One- 
roſum. Honorificam , in regard of that obſequious Re- 
ſpect due from the Pariſh to the Patron, ſpecially in that 
the chiefeſt Seat in his Church-is granted to him : Ore- 
roſum, in that the Patron may lawfully defend his 
Church, and prevent the Dilapidations both of the 
Church, and of what ſhe is Endowed with according to 
the way and manner preſcribed in cap. Fzl:zs 16. g. 7. 
It is alſo called Fus T/t:le, becauſe that if any time 
the Patron or any defcending from him ſhall happen to 
fallinto decay , in ſuch caſe the ſaid Church is more ob- 
lhg'd to ſupply the neceſſities of him and his, than of 
any other Poor. c. Quecunque cum ſequent. For this 
reaſon alſo it is, and that others may be encouraged to 
the like Acts of Piety, the Church (as a Mark of ſpe- 
cial grace and favour ) hath granted to ſuch Patrons the 
Fus Preſentandi,or a Right to Preſent fit perſons to the 
Benefice of ſuch Churches. This Right or Fus Patro- 
natus did not belong to Patrons anciently or jure anti- 
quo, as appears by the Gloſs in cap. Pie ments; yet 
moſt certain it 1s, That this Right of Patronage was 
Tus antiquiſſmum , as is evident by cap. Quoniam. de 
jure Patronat. And the Lateran Council calls it Po- 

teffatem, in qua Eccleſia huc uſque Patronos ſuſti- 
nutt. 
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Churches burnt in London by the late Dreadful Fire, 
and by At of Parliament not to be rebuilt, are by 
' the ſaid Act not deprived of the Tithes , or other pro- 
fits formerly belonging to their reſpective Churches ſo 
long as they ſhall aſliſt in ſerving the Cure, and other 
Offices belonging to their duty in the Pariſh-Church, 
whereunto their reſpetive Pariſhes ſhall be united and 
annexed by the ſaid At, according to the direQion of 
the Ordinary,&c. Saving to the Kings Majeſty, his Heirs 
and Suecefſors, the Tenths and Firit-Fruits of all ſuch 
Pariſh-Churches as by force of the ſaid Ac are united 
and conſolidated, &c. yet ſo, as that the ſaid Parſons 
and Vicars are by the ſaid Act indemnified from the 
payment of all Firſi-Fruits, Tenths, and Penſions due, 
and-which ſhall be due unto his Majeſty , and from all 


dues tothe Ordinary and Archdeacon , and all other 


dues whatſoever chargeableupon them reſpectively, un-- 
til ſuch time as they ſhall receive the Profits ariſing 


* from the ſame, as formerly. And no Proceſs to iflue out 


of any Court whatſoever , againſt the perſons aforeſaid, 
for their Non-payment of Firſt-Fruits, Tenths, Penſi- 
ons, or any other the dues aforeſaid, &c. The ſaid Par- 
ſons are likewiſe by the ſaid At indemnified for not 
Reading the 39 Articles, or not —_ other thing en- 
joyned by Law , until ſuch time as the ſaid Churches be 
Re-edified, or made fit for Publick Worſhip. The ſaid 
Parſons and Vicars are likewiſe impower'd to lett Leaſes 


" of their Glebe-Lands, with the conſent of the Patron 


and Ordinary, for any Term not exceeding 40 years, 
and at ſuch yearly Rents, without Fine , as can be ob- 
tain'd for the ſame: And that no Lapſes incurred upon 
any Non-Preſentation in due time of any of the Patrons 
of the faid Livings ſince the faid Fire, ſhall any waies 
rejudice, or make void the Preſentations that the ſaid 
atrons have ſince made , whereupon any Incumbent is 
ſince Inſtituted and Indufted , any Law or Statute to the 
contrary in any wiſe notwithſtanding. By the Third 
Canon of that great Allembly of 180 Biſhops at Rome, 
10 


The prefent Incumbents, Parſons and Vicars, of PR and 
Parſonage. 
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in the Church of Conſtantiuiana, An. 1180. in the Twen- 
tieth year of Pope Alexander the Third, it was Ordain- 
ed, That no man ſhould. be admitted to the Office of a 
Biſhop under the age of Thirty years; nor that any 
| ſhould be admitted to be a Deacon, or Archdeacon, or to 
= | - have the government of a Pariſh until he were of the 
full age of Five and twenty years. 
Vicars,Yicw: The next- Chapter ſpeaks of Vicars, Vicarages, and 
perand BY” Benefices ; Gervaſins a Monk of Canterbury in his Chro- 
nicle de tempore H.2. (under whom a Synod was con- 
vened at Weſtminſter, An.1175. by Richard then Arch- 
: biſhop of Canterbury ) acquaints us with an Ancient 
Canon made at that Synod, whereby Vicars are re- 
ſtrained from behaving themſelves proudly againſt their 
Parſons, a piece of Spiritual Inſolence not grown quite 
| out of practice to this day: It is the Eleventh Canon, 
| the words are, Ilud etiam de Vicarin , qui perſons fide 
5 jur umento obligats ſunt , duximus ſtatuendum , quod 
fi fide vel Sacramenti religione contempta Perſonatum 
ibi falſo aſſumentes, contra Perſonas ſe erexerint , i 
ſuper hoc in jure vel confeſſi vel convitti fuerint , de 
catero in eodem Epiſcopatu ad Officis ſus Executionens 
n0n admittautur. In all Appropriations of Churches 
there ever was, and ought to be, an eſtabliſhment of 
ſufficient Maintenance for the Vicar and his Succeſlors, 
pro ſuſtentatione ſua congrua, made by the Biſhop of the 
Dioceſs, by and with the conſent of ſuch as to whom 
1 ſuch Churches are Appropriated : And this, though for 
the moſt part conſiſting only of the Minute Tithes, yet 
hath the denomination of a Bemefice , or Eccleſiaſtical 
Benefice , as properly as any Rectory or Parſonage 
whatever ; for they are perpetual Vicars , in whom Te 
Z Vicarage or Beneffce 1s asin Fee, though not properly 
in demeſne as'in Fee, as Temporal Inheritances are ; and 
therefore the word | Beneficrum| with the Feudiſts and 
| Canoniſts is the ſame as Feodum or Feudum with our 
1 Common Lawyers ; yet ſometimes 1t 1s oppoſed to that 
| which we call 4llod:ium , or what a man hath in his own 
Name, and in his own proper Right and ee 
or 
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for that which is here underſtood by Beneficium, may be 
poſleſs'd nomine alieno, © ceris ſub Legibus; which 
may not properly be faid of Aloarzum, that being pro- 
perly what a man doth polleſs nomine proprio, &© ab- 
folate : An inſtance of this you have in the Grant made 
by King William Rufus to Anſelme Archbiſhop of Can- 
terbury; Precepii Rex, ut wnveſtiretur Anſelmus om- 
nibus ad Archiepiſcopatum pertinentibus, atque ut Ci- 
vitas Cantuariz, quam Lanfrancus ſuo tempore in Bene- 
ficio 4 Rege tenebat , © Abbatia Sant; Albani, quam 
2101 ſolum Lanfrancus, ſed & Arnteceſſores ejus habuiſſe 
noſcuntur , in Allodum Eccleſie Chriſti Cantuarienſfis 
pro redemptione anime fue perpetuo jure tranſirent. 
By the Ninth Canon of the Zateran Council under Pope 
Alexander , It is-prohibited to grant or promiſe any 
Eccleſiaſtical Benefices before they are actually void ; 
the reaſon of which Canon was ,. to prevent the defire'of 
the death of the preſent Incumbent , by him who by 
ſuch promiſe or grant had an expectation to ſucceed him 


in the Benefice. 


In the next place follows the Chapter of Advowſons, 44v0w/ons. 


which the Canon Law calls Jus Patrongtus , being a 
power or right of Preſenting one to be Inſtituted to a 
vacant Eccleltaſtical Benefice ; I ſay, Vacant, becauſe if 
the Benefice be not then yoid , the Preſentation will be 
void in Law ; the reaſon is, becauſe were it otherwiſe, 
occaſion might thereby be given the Preſented to defire 
or wiſh for the Incumbents death. cap. Nulla. de Conceſſ. 
Prebend, And although, what we call Advowſon, the 
Canon Law calls Jus Patronatus ; yet every Jus Pu- 
tronatus is not an Advowſon, according to the C:vil 
Law ; for the us Patronatus hath a twofold acceptas 
tion in the Law ; the one, That Right which Lords or 
Patrons have on their Bondmen made Free by Manu+ 
miſſion, and ſo it is taken in f.-de jur. Patron. but this 
is not to our preſent purpoſe : the other, That Right of 
Preſentation to an Eccleſiaſtical Benefice, which belongs 
to Patrons of- Benefices and Churches , which in the Law 
is likewiſe called Jus Advocations , as appears by cap. 

| | = _ Quia 
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Quia Cler ici, de Fur. Patronat. And this is that Al- 


vowſon here intended. This Right of Advowſons or 


Jas Patronatus the Law doth allo diftinguiſh into Ec- 


cleſiaſtical and Laical. Touching the Eccleſeaſtical vid. 


Covarru. in 99. prat?. c.36. nz. which is fo called, nor 
becauſe an Eccleſiaſtick doth enjoy or poſleſs it (for fo 
he may alſo poſleſs a Laick Patronage ;) but becauſe it 
belongs to one for that he hath founded , built, or en- 
lod the Church Ex 4ons Eccleſia$tics , or by reaſon 
of ſome Refory of a Church , or ſome Eccleſiaſtical 
Dignity : As r Oe a Benefice is erefted with money 

otten ex bones Eccleſiaſiics ; in that caſe he hath Jus 
Patronatus Eccleſtaſtici, or Patronatum Eccleſiaſticum :: 
And ſoit is, if one hath the Advowſon or right of Pre- 
fentat.on, becauſe he is a _— , a Dean, or the like ;. 
this alſois Jus Patronatus Eccleſtaſtici, fo the Gloſs, it 
Clem. 2.-de jar. Patronat. © alii. The other kind of 
Advowſons or Jus Patronatus Laict is fo calted, for 
that it belongs to one, becauſe he hath: either founded, 
built, or endowed ſome Church, or ere&ed ſome Benefice 


Ex bonus patrimonialibus. Leſſins de Fuſtic. i jure, cap. 


Appropri ations- 


24. de Benefis. Dub.q. In purſuance of that diſtintion 
it is, that the Canon Law determines in a different man- 
ner in reſpeC&t of Eccleſcaſtick and Laick Patronages , 
touching the time limited for Preſentation to a vacant 
Benefice ; for (according to that Law) if the Patronage 
be Laick, the Patron is obliged to Preſent within Four 
months next after the Church becomes void : but if the 
Patronage be Eccleſiaſtical, then within Six. cap. unico, 
de Tur Patronat. 11 6. | 

Concerning Appropriations of Churches , the firſt 
thereof ſince the Congueſt appears to be that of Fever- 
fham and Middleton in Kent, An. 1070. granted by 
William the Conquerour to the Abbey of St. Aaſtins in 
Canterbury in manner following, vis. In Nomine, 6c. 
Ego Willielmus, &c. ex hs gaz omniporens Deus ſua 


grati a mihi _ ei drgnatus, quedam concedo Ec- 


cleſie 'S. Auguſtini Anglorum Apoſtalr, Er. pro ſalute 
Lime mea © Parentum meorum , Predeceſſorum' & 
|  Succeſe 
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Succeſſorum, bereditario jure; hec ſunt Ecclefie 6 
Decime duarum Manſionirm , viz. Feverſham © Mid- 
dleton ex omnibus redditibus qui, ©c.- I omnibus i61- 
dem appendentions, terra, (ylva, prats, © aqua, oc. 
Haec .omniaex integro concedo S. Auguſtino, & Abbartr, 
is Fratribus, ut habeant, © teneant , poſſideant in per- 

tum; which was afterward Contirmed by Pope A 
lexander the Third, and Ratified by Theobald Arch- 
biſhop of Canterbury, together with an Eſtabliſhment 
and Ordination of a Vicarage by the ſaid Archiepiſcopal 
Authority in each of the ſaid Churches reſpectively. 
The like you have for the Appropriating of three other 
Churches to the ſame Abbey, v2. of #ywelsberg, Stone, 
and Brocland in Kent, by the Charter of #4. 3. above 
Three hundred years ſince, Confirmed by Pope Clememnt's 
Bull, and Ratified by $/70# Mephanm then Archbiſhop 
of Canterbury, With his Eſtabliſhment of Three perpe- 
tual Vicarages to the ſaid Churches : Which Charter is 
to this effect, vis. Nos Won ſpecrali, © pro 


. C. Librs, quas prefati Abbas & Conventus _— 


vent, Wc. Conceſſimus © Licentiam dedimus pro Nobis 


{6 heredibus noſirs, quantum in Nobs eſt, ejuſdem 
Abbati & Conventui, quod ipfe Eccleſtas prediftas Ap- 11.6. Thome 


riave eas fic Appropriatas in propri - in bis Chronicle 
propriare , i eas ſic Approp proprios uſus te De Reb ge 
Abbatum 5, 


nere poſſint ſibi © Fucceſſaribus ſuis in perpetuum ( niſi 


in hoc, Quod Nos tempore vacations Abbatie predi- Auguſtin 
He, ftcomtigerit Eccleſias predittas , vel aliquam ea- © 


rundem tunc vacare , Nos Jus Preſentandi ad eaſdem 
amitteremus ) ſine occaſione , vel impedimento Noſtrs, 
wel heredum noſtrorum quorumcunque. Hujus Data eft 
ſab An. Do. 1349, The Modern Church-Hiſtorian of 
Britain in his Eleventh Book, pag. 36. calls to remem- 
brance, That about Az. 1626. there were certain Fe- 
offees , a whole dozen of them (though not incorpo- 
rated by the Kings Letters Patents, or any Aﬀtof Par- 
liament, yet) Legally (he ſays) ſettled in Truſt to pur- 
-chaſe in Improprzations, and that it was incredible(how 
then poſſible to be believed?) what large Sums were ad- 
vanced in a ſhort time towards that work : But then 


Ee 2 withal 
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Cormendams: 


withal tells .us ſomewhat that is Credzb/e, viz. That 
there are 9284 Parochial Churches in Erg/and, endow- 
ed with Glebe and Tithes;. but of theſe (when the ſaid 
Feoffees entered on their work ) 3845 were either Ap- 
propriated to Biſhops , Cathedrals, and Colledges, or 
Impropriated (as Lay-Fees) to Private perſons, as for- 


merly belonging to A44eys. The Redeeming and Re- 
ſtoring (he does not mean to the Abbeys) was.the defign. 
of theſe Feoffees, as to thoſe in the hands of Private 
perſons, but re zrfeffu, the Deſign. proved abor-. 


tive. | 
A Commendam or Eccleſia Commenaata, fo called: in 


contradiſtin&tion to Eccleſia Titulata, is that Church, 
which for the Cuſtodial charge and | am thereof,. 
1 


is by a revocable Collation concredited w.th ſome Ec-. 
cleſiaſtical perſon, in the-nature of a Truſtee, ve/ tan- 
uam fidet Comm:ſſarius, and that tor the molt part on! 

foe ſome certain time, a4/que titulo ; for he that is Tz- 
zularly Endowed, hath the poſſeſſion. of the Church in 
his own Name and in his own proper Right during his 
life; henceit is, that in the Canon Law a Church col. 
lated 7» Commendam, and a Church beſtowed #7 Zitulum,, 
are ever oppoſed as contraries. v:d. H:ſt.Concil. Trident. 
116.6. pag.690. & Duaren. de Benefic. __ - Thus 
Kin E: /gar Collated Dunfan Biſhop of WorceFFer 
to the Biſhoprick of London by way of Commendam ; 
Rex Edgarus (ſays Radulph. de Diceto in his Abbreviar, 
Chronicorum) Lundonienſem Eccleſtcam proprio Paſtore 
viduatam commiſit regendam Dunſtano Wigornenſi E- 
piſcopo. Et fic Dunſtanus Lundonienſem Eccle/inm 
Commendatam ha4nzt, & non Titulatam. difF.Radulph. 
de An. 962. Tt is ſuppoſed that the firſt Patent of 'a 
Commendam retinere granted in England by the King to 
— Ele, was that which King Henry the Third 
by the advice of his Council (in imitation of the Popes 
Commendams then grown very common) granted by his 
Letters Patents to Wengham then Chancellor of Eng- 
lang ypatwithitanding his-infufficiency in the knowledge 
ef Divinity, to hold and retain all his former Eccleſiaſti- 

cal. 
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The ImtroduTion. 


call Dignities and. Benefices , whereof the King was Pa- 


tron, together with his. pig Ay os (he then 1tucceeded 


Fulco Bilhop.of Lowdon) tor ſo. long time as the Pope 
ſhould.-pleaſe to -grant him a Diſpenſation : whoſe Diſs 
penſation alone- would not bar the King to Preſent to 
thoſe Dignities.and Benefices., being all void in Law by 
making him a Biſhop. He had alſo the like Patent of 
Commendam retinere as to his Benefices and Fccleſiaſti- 
cal Preferments in Ireland. And this Patent of ſuch a 
Commendam being made. by the King, his Lords and. 
Judges, is for that reaſon the more remarkable. wg. 
Le Hit. of the Church of Great Britain, pag. 84. Ac- 
cording to the proper and ancient Account, Commendams 
were originally introduced in favour and. for advantage 
of the Church which is Commended, in favorem & uti- 
litatem Eccleſus que Commendatur. Imola in ca. Nemo. 
de Ele. in 6. ſays, that Commendams are not. to be 
Nife ex evident: Eccleſie Commendate neceſſitate vet 
utilitate, The diſtinaion of Temporal and 390perae 


.Commendams in the Canon Law is of no. great uſe with 


us.; indeed in the Church of Rome, according to the 
former mode of Commendams, a-vacant Church is Com- 
mended either by the Authority of the Pope, if it be a. 
Cathedral ; ca. penult. & ult.21. 4g. i. or by the Autho- 
rity of the Biſhop, if it be a Church Parochzal.. This. 
is.commonly Temporal, or tor Six months, and:1s in utz=- 
litatem Eccleſie : the other commonly Perpetual , and 
are magh in ſubuentionem eorum, quibus commendantur,, 
uam plarum Eccle/izrum. And a Commendatary tor. 
ſife, is the ſame in reality with the Titular. Theſe Com- 
mendams in their Original were Inſtituted to a good: 
purpoſe, but after uſed to an evil end : For when by rea-. 
ton of Wars, Peſtilence, or the like, the Election or Pro-- - 
viſion could not be made ſo ſoon as. otherwiſe it might, 
the Superiour did Recommend the vacant Church to. 
ſome honeſt and worthy perſon; to govern. it, beſides the 
Care of. his own,until a Re&or were provided; who then 
had nothing to'do-with the Revenues, but to govern 
them and conſign them to another. But in procels of 
'time- 


T he 1 JA" TE 


Lap ſts 


time theſe Commendataries,under pretence of Neceſlity, 


made uſe of the Fruits, and to enjoy them the longer, 


ſought means to hinder the Proviſion: for remdy where- 


.of, order was taken that the Commenda ſhould not con- 
tinue longer than Six months : But the Popes by the 
-plenitude-of their Power, did exceed theſe Limits, and 
Commended for a longer time, and at laſt for the lite 
-of the Commendatary , giving him power to uſe the 
Fruits. 

When any Eccleſiaſtical Benefices n_— to be void, 
the Law provides that they ſhall be ſeaſfonably ſupplied 
with meet Incumbents , and will not by any. means ad- 
mit any long Vacancy, and hath therefore ſet a -com- 
petent time within which he that hath the original righr 
of Preſentation in him , ſhall diſcharge his duty therein, 
or the Lapſe ſhall incurr to him or them to whom b 
Law ab Inferiori ad Superiorem it gradually devolves:. 
This matter of Lapye (1n the intent and purpoſe there- 
of, though not by that denomination) is very Ancient : 
By the Ninth Canon of the Council of Lateran under 
Pope Alexander, it is providel, That Cum Prebendas, 
Eccleſias, ſeu queliber officia im aliqua Eccleſia vacare 
contigerit, wel [i etiam modo vacant , non diu maneant 
tn ſuſpenſo, ſed in Sex menſes perſonu que digne admi- 
niſtrare vateant conferantur. S: autem Epiſcopus, ubi 
ad eum ſpettaverit , conferre diſtulerit , per Capitulum 
ordinetur. Quod ſ# ad Capitulum Eleftio pertimuerit, 
© infra preſcriptum termmum hoc non fecerit , Epiſco- 


pus exequainr. Aut ſi forte omnes neglexerint, Metro- 


politans de ipfis abſque ilorum contradiftione diſponat. 
vid. Chron. Gervaſii de Temp .H. 2. And by the Eighth 
Canon or Conſtitution of the Council at Rome in the 
year 1180, under Pope Alexander the Third, it was 
Ordained, That no Eccleſtaftical Office ſhould be pro- 
miſled to any man before it became vacant by the deceaſe 
of the Poſſeſſer. For ( ſays the Canon ) it # an unrieh- 
tecus thing to put any man m expectation 7 ancther 
mans Living, whereby he may wiſh his Brothers death. 
And when any place ſhall happen to be Tacant , let it be 
plamied 
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lanted again within Six months, or elſe he who hath 
the Right of Plantation ſhall loſe it at that tithe , and 
the Chapter, or Metropolitan Biſhop fhall have power 


' to provide the vacant place. According to the Canon 


Law the Lay-Patron hath but Four months to preſent 
to-a Benefice, but an Ecclefiaflical Patron hath Six. Pa- 
tronatus vero Laicus intra quatuor menſes preſentare 
gorep. Ecclefiaſticus autem Patronus intra Sex menſes. 
. #10, de jure Patron. in 6. But the Pope is not limited 
to any time, ſo that he may Collate to ſuch Eccleſiaftical 
vacant Benefice at what time he pleaſes. Pape vero 
nom eſt al:quod tempus pr efixum, cum non habet Superio- 
rem, qui poſſit ejus neghgentiam ſupplere. c. altorum 9. 
ge F nift in c. Statutum , de Pre26. 116. Although re-. 
gularly all inferiour Dignities Eccleſiaſtical and Benefices. 
ought to be beſtowed within Six months of their Vacan-. 
cy, according to the Rule of the Canon Eaw, c. cum no- 
re, c. dilettus, &S c. poſtulaſis, Yet the greater Dig-. 
nities are by that Law to be conferr'd within Three 


- months, Majores vero Dignitates, ut Epiſcopales , de- 


bent intra Tres menſes tribus. c. ne pro defettu, de Eleft. 
A pc owt 50.DFT. 
Alt 


Biſhop , yet in the Canon Law the words Collatzon and 
Collatoy are frequently uſed in a ſenſe promiſcuouſly re- 
lating to them both. Therefore you'have it in one- 
lace ſaid, That Preſentatio a4 Fundatore fiers ſolet, 
Fviſcopo, vel alteri Collatori , © Epiſcopus inftituit 
Preſentatum 4 Patrono. Rub. & per tot. tit. de Inftit.. 
9 c. quod autem , de jur. Patron. In another: place. 
it is ſaid, That Preſentatio Large dicitur Collatio.. 
Retbuff. in Prax. Benefic. Reg. de infirm. Benefic. reſig-. 
nant, gloſſ.14. nu. 6. poff Barba. in c. Abbatem de Re-. 
cript. col. pen. Yea, and ſoraetimes Coliation is ge-- 
nerally taken alſo for Inſ:tarion; per tex.in ca. uno. ut 
Eccleſraſt. Benefic. ſine d1minut. conferant, Although a 
Lay-man doth found, build, or endow a Church , yet the - 


Canon Law. allowes him not the Priviledge of 7us 


Patro-- 


ough in ſtriftneſs and propriety of I, Pre- Collation and / 
ſentation referrs to the Lay-Patron , and Collation to the *niations. 
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Examinatgon. 
Admiſſion. 


Patronatits or Jus newer otherwiſe than ex gra- 
ta; forthe CanoniFs do hold, That de rigore jurs non 
poteſt Laicus Eccleſiaſtica traffare negotia. £2. de Ju- 
dic. only (ſay they) the Popes to encourage them in the 
founding , building , or endowing of Churches, have 
reſerved that Priviledge for them, and confirmed it by a 
Law. '——c, Decernimus 16.4.7. © per tot. tit. de 
Jur. Patronat. As the Jus Patronatus, fo Preſentation 


alſo by the Canon Law is twofold , the one by an Zccle. 


faſtical Patron, the other by a Lay Patron : This diſtin- 
Qion' is beſt known only to the Canon Law, and al- 
though it may be ſo in Preſentation, yet itis not pro- 
perly applicable to Co//at;or., The Eccleſuiſtical Parron 
(as aforeſaid) hath by that Law Six months, to be com- 
puted from the day of his having Notice of the Vacan- 
cy to Preſent. c. unic.de jur. Patronat. 6. Do. de Rota, 
Deciſ.gb8. tit. de Sent. & re jud. Deciſ.+31. & 845. tit. 
de filis Presb. deciſ.4. By the Eccleſiaſtical Patron is 
meant or intended, that perſon who hath the Jus Patro- 
watus in him ratione Eccleſie ſeu Beneficis quod poſſider. 
c. diletFus de Offic. Leg: c. cum diletFus, de jure Patro. 
But the Lay Patron, who hath the Zus Patronatus ra- 
tione ſui patrimoniz, hath only Four months (as afore- 
ſaid) ad Preſentandum. d. c. uno. yet in his Preſenta- 
tion he may uariare, but that may not be more than 
ſemel tantum. c. quod autem, de jure Patr. and this Cy- 
mulative , non autem ut a primo recedere omnino poſſit. 
c. cum antem, ubi Pan. ibid. Solikewiſe as to Collation, 
that alſo is !wofo/d by the ſame Law, viz. Neceſſary 
and Voluntary (a diſtintion of little uſe with us ;) Ne- 
ceſſary, which the Col/i7oy is bound to make, as to one 
who hath a Mandate from the Superiour Power for the 
ſame, c. #161, c. duobus. de Reſcr. 116.6. The Volun- 
tary Collation, being that which is free in him who hath 
ower to make the ſame. 
| The Canon poſitively requires, that Examination ſhall 
ever precede Ordination, Admiſſion, Inſtitution, and In- 
duction ; and although this be incumbent on the Biſhop 
or Ordinary ( whenit is in order to a Benefice ) before 
Eo the 
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the Six_months expire ; yet no obligation lics upon him 


to effect it, 1o ſoon as the party offers- his ſubmiſlion ts 
_an Examination , ſpecially if at the ſame time the -Ordi- 


nary: be circa curam Paſtoralem, This Examination 


referrs to the due: qualification of the-perſon'to be Ors 
dained or Beneficed, as to his Ab://ty and Converſation. 
Aﬀter this Examination and thereon the Ordinaries Ap- 
probation, the way is open for Admiſſion ; if no other 
Legal impediment appears to the Ordinary ; yet the 
Cangn requires , that notwithſtanding the, Bithops :Ap- 
probation, upon the-party's Examination, he' may:nort 
Ordain him, unleſs he:hath zz eſſe or poſſe, a promiſe or a 
roſpe&t of ſome Eccleſiaſtical Living , whereof to aſ- 
TR the Cure, and whereon to receive ſubſiſtance;:un- 
leſs the Ordinary will maintain, him until he be ſo:pro- 
vided, in caſe he hath not of his own wherewith to ſub- 
ſiſt without ſuch proviſion, for our Law and Pra@ice 
both requires , that they ſhould be Incumbents, and not 
Mendicants, By the Fifth Canon or Conſtitution: made 
by that.great Convention of no leſs than One hundred 
and Eighty Biſhops at Rome, under Pope Alexander the 
Third, it was Ordained , That zf any Biſhop ſhould Ad- 
mit any man to bea Pres6yter or a Deacon, without 
the Title of a Place that may afford unto him things ne- 
ceſſary for the maintenance of hu life : Let the Biſhop 
himſelf ſuStain him, until he provide a Living for him, 
except he be able of bus own' patrimony to ſuſtain him- 


{elf. Tn the Council of Cartbage.it was Ordained, Quod 
nullus ordinetur Clericus, mifs probatus, aut examine 


Epiſcoporum ,' aut populari teſtimonio., cap. Nullus 2.4. 


dſt. And by the Council of Pope Martinus it was De- 


creed , That, all ſuch\as were Ordained Presbyters or 


Deacons without Examination, were ta be expelFd the 
Clergy. c. fl.24.Diſt. The SubjeQ-matter whereon they 


are to be Examined differs with us from that uſed in the 
Church of, Rome chiefly in theſe Three particulars, wiz; 
Quyoad Genus : quoad Pairiam: quoad Fidem. wid: ic. 
quando. 24. Diſt. There are ſeveral ancient Canohs 
which give this. 7#s Examinations to Archdeacons,, +. 
adhec 


—_—— 


PRIN Tet 


PD RIS = = % ke ; by ad i "TY a eB ee ou ag 2 "Ny ar Yd 
z . 3 
0 . 
* q . 


© 0 49 ——_— 


adhac,s c.ut noftrum, De Offic. Arch. c. i quw 94. Diſt. 
vs tells us, that at this day in France they 


et Re 
P fave ſolt that part of their Office by a kind of deſuerude 


Auoidance. 


Rebufſ. Prax. 


or diſuſe thereof, it now wholly belonging to the Epiſ- 
copal Order in that Kingdom, as in this and moſt other 
Churches of Chriſtendom. c. 4; ſeruv#s,54.Dift. c. acre. 
prmus. de atate © qualitate. | 

Vacatio Beneficii , or the Avoidance-of an Eccleſi- 
aſtical Benefice, which you meet with alſo in the enſuing 
Abridgment, as it is oppoſed to Plenarty, 'is the want 
of alawful Incumbent ; during which vacavcy the Law 
looks on the Church quaſi viduuta, without her Spi- 
ritual husband, and our Common Law on the Pofſeſſions 
thereof as in abe:ance. An Avoidance in the cauſes 
thereof, as praCticable with us,' differs much from thar 
at the Canon Law, where there ate thrice as niany-as are 
in uſe with us. Redbuffus enumetates above Fhi 


Benef.de Regia "Cauſes of ſuch Avoridances , but of ſuch relarion to the 


ad Przlatur. 
nominat.fac. 


Pontifical Conſtitutions , that not above a Third part of 


$.Monaſteris. them takes place in- this Realm. It is Qne/tio Jars, 


whether a Benefice be v0:d before Sentence- Judicial! 
pronounced, albeit in the Law it beſaid, Qzod ip/o fatto 


at _—_ Admitting the Crime to be committed for 
W 


h the Law ſays he ſhall be deprived zpſo faFo; yet 
the Queſtion is held in the Negative , unleſs it plain! 
appears that the mind of the Legiſlators were otherwiſe, 
as if thoſe words were added, viz. Beneficium eo iþfo 


wacare, ita'ut alters Libeve poſſit confervi.c.Dudium 2.de 


E left. As when one takes 2 ſecond Benefice Incompatible. 
Aquin.2.. 2.q.62.4rt.3.Cajetan.ib. Soius lib.t. Juſt -0. 
art.7.Covay.de Matrim. ERP 11.9, x band) ge- 
nerally the Modern DD. But the Queſtion is put a little 
further , 'As whether the Benefice be vo/ when iris faid 
in the Law, St prevatus ipſo fatto abſque alia decla- 
ratione 7 Covarruvios, Sotns, and Henriques'de Excom, 
c:56. and many other of the later Writers-are of Opi- 
nion; that it i$ not voz, but that a declaratory-Sertence 
of the Orime' is requiſite ; and that Clauſe, 'abſque alia 
&#echaratione, 1s to be underſtood of a declaration'of the 
| | penalty 
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penalty incurred , not of the- Crime committed ; which 
expoſition of the words , though it may ſeem ſomewhiat 
rained, is notwithftanding by the trequent ufe' and 
practice thereof among the Cavor:ffs fuificiently con- 
tirmed. And thoſe Laws which ſay , that the Benefice 
ſhalt be 70zd #ſo javre, as in Extrav. Ambitioſe,De'veb. 
Eccl. do not feem to be taken in that ſtrict and rigorous 
ſenſe, Tt [ponte teneatnr ſe Reus 7h Leff. de Flt. 
'& PJur.l1b.2. cap. 29. de Fudice. Dub. 8. nu. 68. If it 
ſhall hence be demanded, of what force, energy, or ope- 
ration then are fach Laws, whereby a man 1s zpfo jure 
deprived of his Benefice,by reafon either of ſome Crime 
committed, or another Benefice Incompatible accepted ? 


the Anſwer which the Canon:ffs make to it is, That by 


eqyocss ipſo jure privatas Beneficio) the Offender 
jofh immediately loſe the very Title he had tothe Be- 
nefice , infomuch as that he is no longer Dominus Bene- 
ficiz, yet doth retain the poſſeſſion thereof, of which he 
cannot be Deprived , 2/7 cauſa cognita , without a fair 
Trial at Law. Gloff. in c. Licet Epiſcapus, 28. de Pre- 
bends in 6. © DD. ibi. Note, This is not ſaid by way 
of interpretation of theſe words ( zpſo jure ) in any 
Statute Law of this Realm, but by way of Expoſition 
thereof among the Canonifts. x 


— the Clergy have ever been had in the higheſt Plwlity. 


repute both with Prince and People , where the Goſpel 
hath been received, and have been honoured with di- 
vers Prrviledges and Immunities above the Laity, yet 
the Law hath ever held it as prejudicial to the Church, 
That Phures honores Eccleſtaſtici uni perſone [int tri- 
tuends. At a Council conven'd at WeſtminifFcr in the 
Five and twentieth year of the Reign of FH, i. being 
above Five hundred years ſince , Hoxor:u 2. thon Pope, 
in this Synod it was Ordained in theſe words , Precip:- 


mns ne uni perſone in Eccleſia Archidiaconatus, aut dis ' 


ver/itribuantur honores. To this purpoſe is the Third 
Canonof the Zateran Council under Pope Alex 2nder, 
Oura honull; diverſas Eccleſtaſticas Dignitates ,_ 
fluxes Ereleſias Parochiales contra Sacrorum Canonum 
Th inſtituta 
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Le fius de Juſt, 
& Jure. 


inſtituta nituntur adquzrere , 11a ut cum unum Officeum 
vix implere ſufficiant, ſiipendia fubi vendicent plurimo- 
rum , ne id de cetero fiat , diflriftius inhibemus. Et 
quia tantum quorundam proceſſit ambitio , ut non duas 
vel tres, ſed Sex vel plures Eccleſias perhbibeantur ha- 
bere, nec duabus poſſunt debitam proviſionem. impen- 


_ dere: per Fraires &© Coepiſcopos noſtros hoc emendari 


precipimus. Likewiſe Gregory the Tenth , who ſac- 


ceeded Clement , at'a Council at Lyons , Pluralitatem- 


Beneficiorum Curatorum damuavit, Hen. de Knyghton. 
de Event. Angl.1ib.2. Tn like manner it appears.by the 
Fourteenth Canon of the Council at Rome under Pope 
Alexander 3. An. 1180. That Plurality of Benefices is 
there forbidden, as awvice ſmelling of Avarice and Am- 
bition, dangerous and prejudicial to the People , whoſe. 
Souls are negletfed by ſuch Paſtours, One of the chief- 
eſt Reaſons,why the Law forbids Pluralities,s, becauſe. 
it enjoyns Re/zdence , both which are inconſiſtent in the 
ſame Incumbent. Aquinas ſays, That ihe having of 
Two Benefices # not intrinſecally evil, or Malum in ſe, 
nor that it is altogether indifferent , but carries init a 
ſpecies of Ev, yet ſo as that upon due Circumitances 
it may be capable of a qualified lawfulneſs. Aquin.quod- 
lib.g. art.a5. To the many Inconvenidncies, which the 
Law doth ſpecifically obſerve to follow upon Plural:- 
7zes, this may not impertinently be added, That there- 
by the pious Intention of Founders is fruſtrated. The 
Council of Trent hath theſe words of it, Hec Plural;- 
tas eft perverſio tgjius Ordins Eccleſraſtici. Concil. Trid. 
Sefſ.24. cap. 17. Pope Alexander the Third ſaid, That 
Pluralitas Beneficiorum certum continet animarumperi-. 
culum. c. Quia intantum 7. de Prebend. The Canoniſts 
ſpeaking of this Subject in reference to Diſpenſations, 
to ſalve the matter if poſſible,. and bring both ends toce.. 


ther, have found out a very prety diſtinction of Beneficia 


Incompatabilia primi gener#, and Incompatabilia (e- 
Cundi geners : But we are not concern'd in that Diſtin- 
Qion. In that Council of Trent it was faid by the Biſhop 
of B:itonto, That Plurality of. Benefices,unknown to the 
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The Inroduftion. 


Firſt Ages, . was.not- brought. in.by the-Court, of Rome, 
but by biſhops and Princes , beiore the Popes took y 
them to regulate the matter of .Benefices throughout all 
Chriſtendom. Yet. the Author of the Hiſtory of the 
faid Council of Trent, 11b.2.fays, That Clement the Se- 
venth Commended to this Nephew Hippolztus ,. Cardinal 
de Medici, in the year 1534. all the Benefices of the 
world, Secular and Regular, Dignities and Parſonages, 
Simple and with Cure, being vacant for Six months, to 
begin from the firſt day of his poſſeſſion , with power to 
convert all the Profits thereof to his own uſe. 


The waies whereby an Eccleſiaſtical Benefice may be Dyrivation. 
-an 


acquired , are not many ; but the Cauſes for whi 

Eccleſiaſtical perſon may thereof be Deprived, are very 
many ; generally they may all be reduced to theſe;Three 
Heads, (1) By the Diſpoſition of the Law : (2) By the 
Sentence.of the Judge:: or (3) By #free and yoluntary 
Reſignation, which though it be not properly a Depri- 


” 


vation, .yet itis an amiſfſion of the Benefiee. Depriva- 


* tionby the diſpoſition of the Law, is either by reaſon of 


ſome Crime, whereunto the penalty of Deprivation 


#pſe fatto is by the Law annexed, or by reaſon of 


accepting another Benefice Incompatible. The Pontj- 
fical Law adds Two more, which do not concern us,v:i>.. 
Ingreſs into Religion, and Matrimony. The Crimes 
that incurr Deprivation are many, but they muſt be 
proved, for the .Beneficed party is not bound ſponte ſug 
to quit his Benefice ante Sententiam Fudics. Lefſ. de Be- 
wy.) cap.29. Dub.8. And when: a,manis not Fure Pri- 
vatus , but only Privandus , in that caſe his Benefice 
cannot be beſtowed on another , unleſs a Privative Sen- 
tence be firſt pronounced by the Judge. If a perſon Be- 
neficed be long abſent and Non-reſident from his Bene- 
fice, the Benefice is not by reaſon. of ſuch-long Abſence 
void ipſo ure; but the Law ia that caſe alfo requires a 
Judicial Sentence of Deprivation, and that only ONT 
irine Citations in eorum Eccleſus publice Ediftum.. 
Glofſ. 34 c. Quaniam, ut lite you conteſtata,&c. 


One 


The 1 itrodudon: 
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Refedence. 


Abbots and 
Abbits. 


{a)Ceſltrenſ. 
Polychron. 


I. 4. C31. 


(Bed. Eccl. 
Hiſt.lib.2.C.2. 


fuiſſe rymerus Mouach | 
nes efſet ram. Prepoſitu ſibi Reftoribus Monaſterium di- 
wiſum , nulla harum portio minus quam Trecentos ho-' 


One of the chiefeft Reaſons in Law _ Phitelites 
on-reſidence, 


areprohibited , is for. the prevention of 
as appears by the Third Canon of the Eateran Council ; 
which Canon, aſter it prohibits the having of divers 
Eccleſiaſtical Dignities'or more Parochial Churches than 
ofne; it makes'proviſion againſt Non-Refidence in theſe 
words, viz. Cum igitur vel Eccleſia, vel Eccleſiafticung 
Menifterium committs debuerit, tals ad hoc perſona 
queratur, que Reſidere in loco, © curam ejus per ſeip- 
fam valeat exercere.  Quod [i aliter Attum fuerit , & 
qui receperit , quod contra Sacros Canones acceperit a- 
mittat ; & qui dederit, largtendr poteſlate privetur. 
Likewiſe by the Thirteenth Canon of that great Coun-' 
cil of One hundred and cighty Biſhops , Attembled at 
Rome by Pope Alexander the Third in the year of our 
Lord 1.189. it was Ordained , That fach perſons ſhould 
be preferr'd to Eceleſiaftical Dignities, as fhall be 
affually refident with their people , and undertake the 
Cure "4 their Souls, by doing the work of their Mini- 
ftry in their own pcrſons, otherwiſe to deprive them Fg 
ihe Office and Benefice conferred on them”; and they who 
do conferr them withoitt theſe Conditions ,' let them Joſe 
the right of conferring Offices and Benefices. By this 

appears, how.ftri&t and exact the Law 1s againſt Non- 

Reſidence in the Romſh Church. 

One of the moſt famous Abbots and Monafteries in 

Britazn anciently, ſeems to be that of Bangor in Fl/int- 


ſhire, whereof Rannlphns Ceſtrenſis ſays, that Tradunt 


nonmuti Pelagium fuiſſe Abbatem apud Famoſum illud 
Monafterinm de Bangor (a). This Monaſtery which 
Ranulphas ſpeaks of is by our Befa called Bamorna- 
byrig,, lingua Anglorum, in quo (lays he) tautus fertur 

fe ouachorium, ut cum-it Septem portio- 


mines haberet.,, qui omnes de labore manuum ſuarum 
vivere ſolebant (6)., But concerning Abbots , having 
nothing to dor with them”, nor they with us; it being 
alſo well known what once they were in this Kingdom, 

and 
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and what now they are where the Pope doth exerciſe: his 
Juriſdiction,. it: may bere ſuffice. only to obſerve; That 
the word { Abbates} tiath anciently had a wide and: far 

different Ggnification from what we now:commonty tin- 
derſtand thereby ; for in and ainvng the Laws of: King 
Hithelftan , we find the words [qaatuor 'Abbates| tobe 
taken ( according to the T/offographsſt. thereon): tor 
quatuer hebdomadas : That Law direas. how and 'in 
what manner the Hundred Court ſhall-be hetd'y” the 
words are, Hoc eff judicinm qualiter 'ALUNDR M 
tejers debeat : In prime nt: corveninkt.:'fermper 3d Qua- 
tor A wy * 4 E F F _ m_ _ _— W147: OK Ana 

(6c). which the Glofſary calls Larkws' plane mebdoſun, C20 B0ge 
wh by the guatuor Abbates will have hyuecs bebaomn- a 4s 
das to be underftood'; which is: the I b 

what appears in one of- the Laws of King Edward; Fa 

ther of- the faid /Þ:beiftan, who begin his Reign in 

Ax.901. being the Son of King Alured ; the words of 

which Law are , Volo ut omnys rapes habrat GE- 

MOT UM ſemper :d QUATUOR- EBDOMODAS, 

G efficiak, ut,onns. homo rettum habeat, : ome ples Hd. col 
citum cafttat termmium quando meta mes ad- finer En a og 
By the word[Gemotum) in that place is meant Convertus 
ublicus; Concilium; tut chiefly Placitum, as appears 

by the 10714 Law of King Kane, made forthe indem- 

nity of: ſueh-'as, ſhould have-recourſe! to Tribunals, for 

their ſafe coming and going to: and from Courts of "Ju- 

ſtice, Et volo ut omnts homo pacem habeat "tundo ad Quam varia 
emotum, ,ve/ rediens de gemoto, ideft, placito, wif ove 
t fur progatus, Tt is a word fromthe Saxox gemecran, Equit. Do. 

conventre, unde Neftratium, to meet. But thisdigreſfion in ſuo Gloſlz- 

the Reader;muſt put on the 4#ofs ſcore; in regard the * 

word | Abbates] gave the occaſion thereof; which may 

be but a Vemial offence, in regard that that Eccleſiaſtical 

Dignity is with us laid afide, though their Poffeſſions 

had better Fortune ; yet when:King; H. 8. did dillolve* 

them, hedid not only. augment the;namber of Colledges 3 

out: of the Revenues : thereof, bur alſo creed divers - 

new Biſhopricks, as at Weſtminffer , Oxford, Peterbo- 

rough, 


T he. TrtroduCfom: 


Annates or 
Fi rit-F Tut. So 


-day ſave 


po | te DI Gloceſter; alliretnaining at this 
atat-Weiiminſler, which being reſtored to its. 
priſtine -Inſtitntion by "Queen|Mary, and" Benediffines 
.placed- therein; was. after/ by” Queen Z//226eh con- 
vetted to a Collegiate Chutch: :: In this Chapter'there is - 
mention alſo'made of 'Chauntries'; Cantaria ,orit you 


pleaſe, Aides Sacra: ideo Inftituta 8! Dotata Predis, 
at mifſa ibider Cantaretur pro anima Fundators © pro- 
Piuquorum ejus. Ita Spelm. Ot theſe and Free Chap- 
pelsaboat 2554; were diffolved by .King'H.8.-to whom 
they were given: by. Parliament in' the 3874 year of his 
Reign: The Religious Houſes under 200 /. per An. were 
granted tohim in". 1535. All greater Monaſteries in 
Azn.1538. The Chantery and Free Chappels in 4.1545. 


- Of theleiChanteries Forty ſeven belonged into St. Pauls, 


- And as for Annates or F;rſt-Fruits, it is Hiſtorically 
reported tous, that they were firſt introduced into Eng- 
land in the time of King Edward the Firſt by Pope 
Clement, Who' ſucceeded Beneditf, For this Pope Cle- 
»emnt after, the death of 'Pope Benedit, 'was no ſooner 
EleRted and Enthron'din France ,- but he began to exer- 
ciſe his new Rapines here in England, by a compliance 
with the faid King 'Edward; in granting him a Two 
years D:ſme from his Clergy for his own-uſe , though 
pretended for! the aidof the” Holy Land ,- that with the: 
more eaſe bimſelf might exact the Firſt Fruits of vacant 
Eccleſiaſtical Benefices' to augment this own Revenues, 
though not within .his own Territories. This is faid'to 
be the firſt Preſident:of any Popes referving. or exacting 


: Annutes' or Firſt Frutts of all. Eccleſiaſtical Dignities 
-* and Beneficesi throughout Eng/ard; extant'in'our Hiſto-" 


ries: which, though reſerved but for Two years by the 
Pope at firſt, yet afterwards grew into a Cuſtome by de- 
grees, both in England and elſewhere. - And'thus they 
remained in-tlie Pope: until an A&''of Parliamenteentitu- 


led the Crown» thereunto in the time 'of King Hexry the! 


Eighth ; which, afterwards were” reſtored 'apain to the 
Pope by Queen Mary; but in the firſt year of Queen-E- 
| [1zabeth 
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lizabeth an AR pais'd for reſtoring the Tenths and Firſt» 
Fruits'to the Crown, Notwithſtanding what ſome His» 
ſtorians have (as aforeſaid) reported tonching the firſt 
introduction of F:rſt-Fruits into England -by Pope Cles 
ment in the time of King Edward: the Firſt, itis: moſt 
evident that they were; to; þe, yielded and paid; here-in 
England (ome hundreds of years before that time, as ap- 
ars by the Laws of 1a King of the Weſt Saxons, who 
egan his Reign in the. year 712. The Law was this, 
viz. Pramitias ſemimum quiſque ex eo dato domicilio, in 
quo #þſo Neatals die Domin; commoratur.. Lambert. de 
Leg. Inz Reg. . And by the Laws of King Edgar, who 
began his Reign in the year 959. it is Ordained in theſe 


words, Ex omni quidem ingeniorum terra, ipſe Semi-« ' 


num Primitie primarie penduntor Eccleſiz. Idem de 


Leg. Edgari Reg. , Ipſas autem Seminum Primiias ſub 


Feftum Divi Martini xeddito. 1hid. The like you bave 
in the, Laws of:King Kanute', who began his Reign-in 
the year 1016. Seminum Primitie ad Feftum Divi 
Martini penduntor : /i quis dare diſtulerit , eas Epijcopo 
undecies preftato, ac Regi Ducenos, &© viginti Solides 
perſotuito. Idem Lamb. It is ſuppoſed, that Boniface 
Archbiſhop of Canterbury in the Reignof Ed. 3. was 
the firſt that made way for Popes to Appropriate Ay- 
nates and Fir(t-Fruits in this Kingdom to themſelves ; 
for the ſaid Archbiſhop A. 1246. upon a feigned pre- 
tence, that his Church of Canterbury was involved in 
very . = Debts by. his. Predeceſlor , but in truth by 
himſelf, to carry on Forein Wars, and gratifie the Pope, 

rocured from Pope Tanocent a grant of- the Firſt years 


ruits of all Benefices , that ſhould fall void within his ns Hiſt. 0 


e Cnurch 


Dioceſs for the ſpace of Seven years, till he ſhould Great Britam, 
thence raiſe the Sum of Ten thouſand Marks yearly out ?** 


of the Biſhoprick. So that this Grant of Firſt Fruits of 
Benefices to Bonzface the ſaid Archbiſhop, made way for 
Popes Appropriating F:rſt-Fruits and Annates to them- 
ſelves ſoon after. But in proceſs of time the Parliament 
having (as aforeſaid). ſettled them on King H. $. there 
was an Office thereof eſtabliſhed in Loydov, An. 1538. 

Ts ONT” g whereby 


LE 


T be {mrodu@ijov. 

. wheteby the Kings Revenue increaſed exccedingly from 
this Office for the receipt 'of Tenths and Firit-Fraits , 
which was then firſt erected in London; ſuch Moneys 
being formerly paid to the Pope, for that the Tent 
and Firſt-Fruits of the Eng/:/b Clergy were yearly re- 
rurn'd to Rome. But now the Pope being dead in Eng- 
land, the King was found his Heir at Common Law. as 
to moſt of the Power and Profit he had ufurped, and the 
Rents which the Clergy paid were now changed toge- 


50 


— 


ther with their Landlord ; for Commiſſioners {whereof 


the Biſhop of the Dioceſs was ever one) were appointed 
to eſtimate their Annual Revenues, that ſo their Tenths 
and Firſt-Fruits might be proportioned accordingly At 
An Obirwasat this time the Oblations' from the Living, and Ozzrs from 


$05;5t-Pauls the Dead, were as duly paid as Predial Tithes, and 
Waltham 45- much advanced the Tncome : but Queen Mary did atter 


beybut at 2 by Act of Parliament exonerate the Clergy from all theſe 
" the carch- > Firſt-Fruits, and ordered the payment of the Tenths 
wardezs. to Cardinal Poole, for diſcharge of Penſtons allowed to 
certain Monks and Nuns ; but Queen E/izabeth in the 
firſt year of her Reign reſumed theſe Firft-Fruits and 
Tenths, only Parſonages not exceeding ten Marks, and 
Viearages ten Pounds, were freed from Firſt-Fruits. v7. 

Stat. Eliz. cap. 4. | | 
Yy That which in the method of the enſuing Treatiſe 
next offersit ſelf to conſideration, is Altarage ; Altara- 
gum, taking its denomination from the A/zar, becauſe 
(ro fpeak properly) Altaragium eft Emolumentum S$a- 
cerdoti proventens ratione Altar, ex Oblationibus ſc. 
vid. Jo. de Athon. in Confiit. Legatim. Otho. c. Auditu 
ver. Proventus. Touching this A/tarage , there is an 
Ancient Record in the time of King FE. 3. about the 
 vear1234. in the Chronicle of Will:am Thorne the Au- 
gnſtane Monk of Canterbury, whereof ( among other 
things) there is mention made in a certain Compoſition 
between Edmond Archbiſhop of Canterbury and the 
Abbot of St. Auſtins in Canterbury, as to whom it may 
be paid, and to- what value it may extend : The Com- 
poſition runs thus, vis. Noverint aniverſipreſens Serie 
: Priters 
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gula Altaragia valeant derem Marcas , qus hac portions 


he 


The \Introda{tion.. - == 


prum inſpetfurt vel audituri , Quod cum inter Dominunt 
Edmu Det gratia Cantuarienſem Archiepiſcopum 
totius Anglis Primatem , Mag:ſirum S. de Langeton, 
Avrohidzaconum' Cantuarieniem ex una. parte, © Fm 
zum Robertum Abbatem 9 Conventum S. Auguſtini'Canz 
tuariz ex altera, Controver/ta diutins mota fuiſſet ſuper 
Eccleſia de Chiftlet © Jur:ſdifFione, ©c. Item pro bono 
pacis concedunt Abbas & Conventus , quod Archidiaco« 
us. quando Viſitationss exercet Offictum , in Eccleſits 
eorum ſicut in aliis Eccleſiis Dyoreſis Cantyarienſis re3 
cipiat Procurationem RT %: exceptis, Gr." Tn Cas 
ellis vero de Menſtre jcil. SantF. P. &: Johapnis, is 
urentii preſentabunt Domino Archiepiſcopo idoneos 
Capellanos perpetuos ad Altaragia, ita ramen quod ſitt- 


* 


tamtum erunt contents ſub pena amiſſionts diff portio- Hiſt. Angl. 

nis, ſi coram' Judice quorunque ex certa ſcientza plus. ——og 

ali —_— eriah, prefertim cum Vicarins Matricss 1883. 

Eccleſia de Menſtre, &c. Whereby 1t is very evident, 

That-theſe. #//avages iſſued out of the Offerings to the 

Altar, and were anciently payable to the Prieſthood',' as 

well as Tithes and other Oblations. Tr is-moſt probable; 

that the greateſt Annual'Revenue by A/tars , if not by 

Altaxages, in'any one Church within this Realm, was 

in that of -St. Pans, London; for it ſeems when Chan- 

teries were granted to King Henry the' Eight , whereof 

there were 47 belonging to St. Pauls, as aforeſaid, there 

were inthe ſame:Church at that time no leſs than Four- 

teen ſeveral A/tars: And although they were but Chan- Fulleh.Hift. 

tery-Prieſts that Officiated at them', and had their An- 195-352 

naal' Salarieson that account, diſtin from Mrarages in 

the ſenſs\of :Oblitions: aforeſaid, yet in regard theſe 

Annual Profitfaccracd by their Service atthe Altar, they 

may. not -jtmproperly be termed Per/ion-Altarages, 

RC IIA, es | 
\Concerning*T;7hes;\ whether they are co nomzne due rithes. 

and\payable now'tnder the Gofpel, 15 not to our purpoſe 

eirher toqueſtion or detefmine'; it will be agreed on all 

hands; that the Law requires the payment thereof , and 

CES) T2 hath 
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The Introdufion, 


"Fark flared it within the cognizance of the Eccleſiaſtical 


Juriſdiction. Hiſtorians of good credit and great Anti+ 
quity tell us, That Axrhe/wolfe King of the Weſt-Saxons 
gave the Tenth part of his Kingdom unto God, what- 
ever his deſign was by it, whether for the Redemption 
of his and his Anceſtors Souls, or otherwiſe, -yet it is 
now above 800 years ſince he Decimated torum Regnz 
ſui Imperium ; An. 855. ithelwolphus Rex Decimam 
totins Regnt ſui partem ab omni Regalti ſervitio & tri- 
buto litkerauit, © in ([empiterno graphio in Cruce Chriſts, 
Sc. uni © trino Deo tmmolavit. Simeon. . Dunelm. 
Hiſt. de Geſt. Reg. Ang!l. Likewiſe Aithelſftan, who 


' Reigned about 70 Fears after /Ethelwolfe,. in the firſt of 


all his Laws made ipecanl proviſion for the punctual 
Pay mene of Tithes, Ego: Adelſtanus Rex, Sc. Mando: 
repoſitu mew ommivus in regno meo, &c. ut in prims. 


' reddant de meo proprio-Necimas Deo, tam in vivente 


captali quam mortus frugibus terre, © Epiſcopi mei 
ſmmiliter faciant de ſuo proprio, © Aldermanni mei 
Prepoſiti mei, Et volo ut | Epiſcopi © Prepoſiti hoc 
judicent omnibus , qui es parere debent, to.' Recoley- 
dum quoque nobs eſt, quam terribiliter in Libris poſe- 
24 eft, Si Decimam dare nolumus, ut auferantur 4 no- 
bis Novem partes, & ſfolummodo Decima relinquatur. 
This A'thelftan dying withont Iflue was ſucceeded in 
the Kingdom by his Brother Edmond, in the Second of 
whoſe Laws we find it thus Enacted, in a great Synod 
conven'd at London, where: Odo. and Wolf Archbi- 
thops - were preſeat , Decimas Precipimns omni Chy- 
ano ſuper Chriſtianitatem ſuam dave, ®c. St quis-hoc 
dare noluerit, Excommunicatus /it, Andiinthe Firſtiof 
King Eagar's Laws . you have theſe -words,-Reddatur 
omny Decimatis, ad Matrem  Eccleſtam:cui Parochia 


 adjacet. Alſo in the Fourth of King Etheixed's Laws 


itis commanded in theſe words , \Pr ecipimns ut omni 
homo, ®©c. det reftam Decimum, ſuam,: ficat in diebus 
Anteceſſorum noftrorum t ecet,, quando melins Feett ,-hoc 
eſt, ficut aratrum; peragrahit decimamacram., : Et omines- 
Conſueiudo reddatur.ad Matrem noſtram- Ecclefiam' cut 

| | adjacet. 
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| djacet. Et nemo auferati Deo, guodad Deum pertiner, 
$2 edeceſores noſtr;i.concefſerant. . AndVin theeNinh 
.of King Alurad's Laws, Srque Dreimam conruteneut, 


pr_—_— 


reddat LASHLITE» damoD AGES, WIFA Mi Pits pro Pas 
cm ANGLIS. And inthe Lawsiof the Conguerony-it To 


iS may Ordained,. That de omni annona Dectma 
garba Deo aebitacſt, © ideo reddenda. $i gregem E- 
quarum habuerit , pullum teddat detinium ; que. unam tur 
tamen vel duas habuerit, der ſingulis pulls Singulos, de- 
narios. Similtter, qui Vaccas \plures hatmeraÞ9:dect- 


que Marcarums 


dam Gtoffar. 


mum vitulum : qui unam vel duas, de Vituls ſingulis pee 


Obolos ſingulos. _ Et qui Caſeum fecerit, det Dev dec;- 
mum ; ſiverononfecerit , Lac decima die.  Sitniliter 
decimum Agnuam, decimum Wellns, decinmum Caſeum, i de+ 
Cimmm Butyrum 5 decimum Pgrcellum:: Trems; de Api 
bus vero Similiter Commodi, Quinetiam de bofco; $8 
prato, & aquis, de molendinis, parcis, vivarits, piſ< 
cariis, virgultis, &© hortis, © Negotionibus , & de om- 
nibus rebus guas dederit Dens.,. decima: pars ti wed: 
denda eſt; qui Novem partes ſunul cum Decem largetur, 
Qu eam detingerint, per ' Fuftisiam Hpiſcops , © Regis 
ſe neceſſe fuerit, ad redditionem arguantur. Tt is on 
good ground that the Canoniſts.do hold, Thar Tithes 
Originally and ex ſua nature are of Eccleſiaſtical cagni- 
zance , beſide the Statute. of primo R., 2. That : purſuit 
for Tithes ought, and of- ancient time did periaintothe 
> im Court , notwithſtanding - what: others aſſert, 
1at in their own nature: they are a. Czvzel thing, and 
that (as Brat?. 11:5. fol. 401.) they were annexed to. 

the Spiritualty. ; | 201977 ; 
Tn'the Chapter, of 7:rhes in this-enſuing Abridgment 
' you find the Order of. Cz5Zexczans, fo called from (;ſter- 
cium in Burgundy , being but refined Bened:ittines, ex- 
empted from paying of {:thes : fo alſowere the Orders 
of Templers and Holpitallers , otherwiſe called-of St. 
John's of Jeruſalem; tor anciently the Lands of As- 
6:es did pay Tithes to' the Paryh-Prieſt as well. as: the 
Lands of 'Lay-men , but in the year x 100. they obtained, 
( beſides 'the Appropriations they then had ) of Pope 
| | Paſchad 
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Paſchal the.Second at the Council of Meztz, that their 
Lands for the future ſhould be diſcharged thereof, But 
this Exemption was after limited and'reftrained by Pope 
rh Ae 4. * Adrian the Fourth about the year 1150. ( excepting 
ed £11 -the Tithes of new improvements'in their-own 'occupa- 
hzes 4 Benedi- tion by culture, Paſture and Garden-Fruits ) + only the 
5 gy ("nag ſaid Three Orders were ex2mpted from 'the general 
+ Vid. alez.4. payment of all 7:zhes whatever. The Templers and 
| In 6,de dec. Hoſpetallers were meer Lay-raer , -yet they: were ex- 
coats * empted as well as the other : Yet the'Lateran Council 
p.4.10. Edir. in Ar.1215. Ordered , That this Priviledge ſhould not 
Colon. extend to Covents erected ſince that Lateray Council, 
nor to Lands ſince beſtowed on the ſaid Orders, though 
their Covents were eretted before that Council. Inſo- 
much that-when-*the ſaid (2frerczans, contrary to the 
Canons of that Coundil , purchaſed Bulls from the Pope 
to diſcharge their Lands from Tithes : King F. 4. Nuli'd 
ſuch Bulls by 'the Star. of 2 H. 4. cap. 4. and reduced 
thzir Lands: to'a Stats gro, Theſe Exemptions from 
payment of '7zthes in this or that particular Religious 
Order, was tot known in the World, when AErhe/wolph 
Son of Egbert, whom he ſucceeded as King of the 
Weſt-Saxons, gave (asaforeſaid) F:thes of all his King- 
dom, and that freed of ajl Tributes, Taxes, and Impo- 
*vid.112uth. Gtions, as appears by bis * Charter to that, Surpole ; ke. 
& pum. viegat a Solemn Council held at Wrncheſter, ſubjected 
bb.2.cap. the whole Kingdom of Eng/and to the payment of 
| Tithes. True it is, that long before his time many 
Ads for Tithes may be produced , ſuch as the Imperial 
Edidts , Canons of fome Councils and Popes, beſide 
ſuch Laws: as were radeibyKing Jra'and Offa; yet the 
ſaid Edicts-and- Canons were-never received m their full 
power into England by the conſentof Prince and Peg- 
ple, nor were King Tuaand Off ( though Monarchs of ' 
Emland, as it.were,, i# therr Irony, fuch Kings as 
conveyed their Crowns to the Ifſue of their Bodies ,” but 
the ſaid Athekwolph was Monareha, Natus, non fattus ; 
and although before his time there were Monarchs of 
the Saxon Hepiarchy, yet not ſucceſſive and fixed in 
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a Fatnily ; but the faid King Eg#er?, | being the firſt that 
ſo obtained this Monarchy,' as to leave it by deſcent unto 
his Son, the ſaid A#rhe/wolph, he thereby had the more 
indiſputable power to oblige all the Kingdom unto an 


obſervance of the ſaid Act. 


| In the ſaid Chapter of T:thes there is alſo' mention Murtuaries. 


made of Moyt#ar:es, as having ſome relation to Tzthes, 
wherein is ſhewed what it is, when, by and to whom, 
and wherefore to be paid. By the Start. of 21 H$. they 
are reduced to another Regulation , than what was in 
the-time of King Henry the Srzxth. A Mortuary was 
then the Second beft Beaſt whereof the party died poſ- 
ſelled; but in cafe he had but two in all, thehi none 
due. It was called a Corſe-Preſent , becauſe ever paid 
by the Executors, though not 'alwaies bequeathed by 
the dying party. All perſons poflefſed. of .an, Eſtate, 
(Children under Tuit/on, and Femmes Covert , but not 
Widows, excepted ) were liable to the payment thereof 
to the Prieſt of that Pariſh , where the dying party re- 
ceived the Sacrament ( not where he repaired to Pray- 
ers ;) butin cafe his Houſe at his death ſtood in two 
Parithes, it was then divided betwixt them both : And 
it was given in lieu of Perſonal Tithes, which the party 
in his life time had through 'S orance or negligence not 
e Conſuetud. Such of the 
ancient Lawyers as were unacquainted with this word 
Mortuarinm in the aforeſaid ſenſe as we now uſe it, took 
Mortuarium only pro derelifto in morte,& ſay of it, That 
it is Vocabulum novim © baybarum; but we underſtand 
3t better, where of Cuſtome it is due and payable. Theſe 
e f cur 
erfo- 
nal Tithes in the parties Life-time , which Perſonal 
Tithes were by the Canon Law tobe paid only of ſuch as 
did receive the Sacrrnents , and only to that Church 
where they did receive them, as may be inferr'd plainly 
 fromcap. Ad Apoftolicz de Decimis. But obſerve, ſays. 
Lefſius, that in many places theſe Perſona! Tithes have 
been quite taken away, and in forme plites they are paid 
only 


fully paid —— Z:ndw. Conf. 


Mortuaries, where by the Cuſtome they are tob 
were ever in conſideration of the omiſſion of 
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Vid. Lefſ. de 
lib.2. C.g. 


BanYs. 


ma.acq. dom. 


Dub.7.nu.38. 
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. only at the eng of; a mans Life , as among the Venetians, 


(which manner of. payment ſeems to, baue.agreat reſem- 
blanceto theſe Mortuaries ;) and in ſome places they are 
paid only ot the endof the year. And,an hike manner 
many Predial and Mixt Tithes in dryers places are 


_ alſo aboliſhd ; which (fayshe) «for the mo$t part done 


by the permiſſion of the Church , where men' have been 
obſerved to paythem with regret and much againſt their 
minds, nor hath the Church in ſuch. caſes thought fit to 
compel them to it, on purpoſe to avoid ſcandal. Leſſjus 
de Fu? jur lib.2.cap.39. Dub.5.nu.z7. Andin ſuch 


places where the Cuſtome is to pay a Perſonal Tithe, 


when any perfons ſhall Hunt, Fiſh, or Fowl to make 
gain or merchandize thereby , and it be neglected to be 
paid, whether Reſtitution or Compenſation by way of. a 
Mortuary ( where Moriuaries are Cuſtomable) be in 
thit eaſe dye by Law , is a Queſtion , which by Covar- 
Yves may be well held in the Afhrmative. 

' Although the face of the Church as well as State be- 
gan to look with a purer (though leſs Sanguime) com- 
plexion, when Queen £/:zabeth adorn'd the Crown, 
than when her Siſter wore it, yet even in Queen El:Sq- 
beths time there crept ſuch abuſes into the Church, that 
Archbiſhop Parker totnd'it neceilary to have recourſe 
unto the Power given him by the Queens Commiſſion, 
and by a Clauſe of the Act of Parliament , For the uni- 
formity of Common Prayer and Service in the Church, 
&©c. whereupon by the Queens conſent, and the Advice 
of ſome of the Biſhops , he ſets forth a certain Book of 
Orders to be diligently obſerved and executed by all 
perſons whom it might concern;wherein it was Provided; 


That zo Parſon,Vicar, or Curate of any Church Exempt,: 


ſbould from thenceforth attempt to conjoyn, by folemni- 


zation of Matrimony., any , not being of has or their 


Pariſh-Church , without good Teſtimony of the Banns 


being ask'd in the ſeveral Churches where they dwell; 
or otherwiſe were ſufficiently Licenſed. Heyl. Hiſt. of 


O. Eliz. An. Reg. 3. Barns or Banna, that word Ban- 
2um'is ſometimes.taken pro Mandato, ſcil. Edifto ; -it 
K' 1s 
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is a word of divers ſignifications, as appears almoſt by 
all the Gloſſographiſts and Feudiſts ; it ſounds ſometimes 
like Ediftum, ſometimes like Mandatum or Deeretum, 
and ſometimes (as here”) like Proclamatio , Saxonibus 
zebann ,' whence-there 1s their gebanman pro Procla- 
mare, edicere, mandare , wt © noſtratium Bannes, pro 
Nuptiarum 'f@dere Publicato. This Publication of 
Banns was cautiouſly ordain'd for the prevention of 
Clandeſtine Marriages , which were ' prohibited in this 
Kingdom above 500 years ſince, as a, thing contrary in 
all Ages. to the practice of all Nations' and Churches | 
where: the Goſpel was received ; and therefore at. a 
Council conven'd at Weſtminſter in+the year 1175. by 
Richard Archbiſhop of Canterbury under the' Reign of 
Kiog H.2. it was Ordain'd , That no pgrion whatſoever 
ſhould ſolemnize Marriage in 'any clandeftine manner; 
andiin caſe any Parſon ſhould have a hand therein , he 
was to be ſuſpended a4 Officio tor the ſpace of Three 
years: Nullus Fidelss cujuſcunque Conditions ſit, occulte 
Nuptias faciat, ſed 4 Sacerdote publice nubat in Do- 
mino. $1 qus' ergo Sucerdos aliquos occulte conjunxiſſe 
inventus fuerit, trienntio ab Officio fuſpendatur., Can.17. 
diff.Concil. It is Recorded by good Hiſtorians , that 
Anciently in Tre/and they were ſo far from Publiſhing 
theſe Barns before Marriage , that they rejected all Ma- 
:rimonial Laws whatever, inſomuch that Polygamy was 
very common amongſt them' until the Reign of Kin 
H.2. who ſent N:cholaus his Chaplain , and Radnlphus 
Archdeacon of Landaff into Ireland, where at Caſſel} 
they held a great Council under Pope Alexander ; in 
which Council Three things were ſpecially Ordain'd', 
the one concerning Baptiſm, tobe In the Name of the 
Father, $on,'©c. tor till then their Cuſtome was to Dip 
the Child, as ſoon as it was born, three times in Water, 
but if it were a Rich” mans Child, then in Milk : ' Ano- 
ther concerning Tithes to be duly paid to Eccleſiaſtical 
Perſons, tor till then many of them ſcarce knew whe- 
ther Tithes ought to be paid or not: And the third was 
concerning Marriage, that it ſhould be ſolemnized jare 


Eccleſtaſtico, 
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Alaltery. 


I Spain zt iz 
lawful jor a 
man to hill bis 


Wife or bis 


Daxghter, ta- 
ben by bim in 


Adultery. 
Dr.Taylor. 


Eccleſiaftico, plerique enim (lays the Hiſtorian) zHorgm, 
quot uxores volebant tot habebant. There was allo a 
Fourth thing Decreed in that Council, and that was 
concerning Teſftaments, and diſtributionsof the Goods 


and Chattel of perſons deceaſed. <—<——Chrov. Jo.Bromt. 


de Temp. H.. 
Within the cognizance of the Epiſcopal or Eccleſiaſti- 


cal Juriſdition- are alſo all matters relating to the ſin of 
Adultery ; the Biſhops Juriſdiction herein is very An- 
cient, as appears by the Laws of King Kaxute, made 
above 650 years fince , :# Leg. 80. $ quu Sponſam & 
Concubinam ſimnt habuerit , non faciat es *Presbyter 
aliquid refttitudinum, que Chriſtiano fiert detent, priuſ- 
quam peniteat, ita emendet ſicut Epiſcopus injunget. 
Such Adultery 1s a kind of double Fornication , accord- 
ing to the definition in the 75th of the ſame Laws, 4 
dulterium eſt, ſi Sponſus cum vacua fornicetur, © multo 
pejus /i cum ſponſa alterins. Tt was a ſtrange and moſt 
cruel puniſhment that Ph:/;p Earl of Flanders, in the 
time of King H.z. cauſed to be executed on Walter de 

Fontibus , taken { as reported ) in Adultery with the 

Counteſs Iſabella : who commanded that he ſhould be 

beaten to death with blows or ſtrokes of Keys tycd up 

in bundles ; and being dead, his Body to be hung by the 

Feet on a Fork with the Head downwards, ina place 

prepared for that purpoſe, there to remain ignominiouſly 

expoſed to the view of all Spectators. Radulph. de D:- 

ceto, Imag. Hiff. The puniſhment of an Adultereſs ac- 
cording to the foreſaid Laws of King Kanute was much 
more favourable ; for by the 787h of thoſe Laws ſhe was 
to loſe but her Noſe and her Ears, 5; Mulier, vivente 
Marito ſuo, faciat Adulterium, © manifeftetur &c. ipſ7a 
perdat Naſum & Aures. But the Emperour Aureliay is 
ſaid to have puniſhed it in one of his Souldiers, for com- 
mitting it with his Hoſteſs, in a way of Cruelty little 
inferiour to that practiſed by the ſaid Earl of Flanders ; 
for he commanded the heads of two Trees growing 
nigh together to be bawed down, the Souldiers Legs 
to be faſt tied thereunto, then to be ſuddenly let go; 
whereby 


nt 
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whereby he was torn in two parts.,, the one hanging on 

the one Free, the other on the other, and fo to remain 

as a terrifying Spectacle to his Army. Buc.Chronv. Not- 

withſtanding what was firſt aboveſaid in reference to 

what Juriſdiction the cognizance hereot did anciently 

belong in the daies of King Kanue, viz. That the Offen- 
der ſhould make ſuch ſatufattion as the Biſhops ſhould 

enjoyn; yet"it is evident that after this, vs. in the - 
Conquerors time , Fornication and Adultery were pu- 
niſhable in the Kings Temporal Court , and the Zeets e- 
ſpecially (by the name of Zecherwte,) and the Fines 
of Offenders aſlefled to the King, though now it meerly 
belongs to the Church, a Preſident whereof we have in 
the Chureh of Cor:nth, which by St. Pauls Command 
proceeded againſt the Irceſiuous perſon ; but as to a 
Rape, there being force and violence in the caſe , the 
Temporal Court and Common Law ( were there no 
Statute in the caſe) hath the beſt Right to the trial and 
puniſhment thereof. By the Congueror's Laws the pu- 
niſhment of Adultery was only pecuniary, Leg. 14. Os; 


Deſponſatam alteri vitiaverit, forufaciat Weram ſuam mrah.e.preti- 
Domino ſuo. Yet in ſome caſes it was Capital , accord- um Nativiratis 


ing to the ſaid Conguerors Laws, as zn Leg. 37. Si Pa- 
ter deprehenderit filiam in Adulterio in domo ſua, ſeu 
in domo generi ſui, bene licebit et Oure (lege forſan Oc- 
cire, Occidere) Adulterum. Lambert. de Priſcts Angl. 
Legibus. 


Foraſmuch as Baftards and matters of Baſtaray are z:gu4. 


within the cognizance of the Eccleſiaſtical Juriſdiction, 
ſome notice is taken thereof in the next place of. this 
Abridgment. By Baſtard we commonly underſtand 
prolem ex illicito concubitu procreatam. The moſt Fa- 
mous of this kind that we meet with in Hiſtory , and 
that concerns us, was W;//;am the Congueronur, of whom 
S$:meon Monachus Dunelmenſis in his Hiſtory ſays, That 
An.1035. Obiit Robertus Dux Normandorum , cuz ſuc- 
ceſſit Willielmus Baſtard filius ejus in puerili xtate. 
Of whom alſo Radulphus de Diceto in ſuis Abbrevia- 
tionibus Chronicorum on the year 1036. ſays, That 
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Obit ROBERTUS Dur. NOR MANNIE 
Frater Terti;, RICHAR DI, a& JEROSOLIMIS 
rediens, apud NICEAM GCwouitatem. Cuz ſucceſſit 
WILLIELMUS BASTARD f#lzs ejus in pur- 
rilt etate, qui ANGLIAM poFtea conguzi/tuit ;- pater 
WILLIELMI Re2gs RUFI, © HENRICT: 
It is frequent in Hiſtory to find William the Congueror 
Sirnam'd: the Baſtard ; nor did himſelf in the leaſt diſ- 


dain to ſtyle himſelf by that Addition ; tor in his Epiſtle 


to Alun Earl of Britannia Minor , we find him 'thus 


ſtyling himſelf, Ego Willielmus cognomento Baſtardas. 


And no wonder(ſays the G/ofſographer on the ſaid Hiſto- 
rians)when the Title or Name of Baſtard in thoſe days 
was uſed by ſome as a mark of Honour; the which he is 
the rather induced to believe, for that(wocs derivationens 


Kilianam amplefens) ſcil. a bef-aerd, that is, o " nr, 


z1idoles ſive natura, there 1s no cauſe of - being' aſhamed 
thereot: Tlegitimo enim (ſays he) © furtiyo.concubitu 
procreati, animo plerungue ſunt alacri & elato, ingenio 
ſagaci,  judiciocxatto: hanc ( inquam ) voct origi- 
nationem potius probarem, cum im caters nulla ſit glo- 
Yiandi cauſa. By the Canon Law, a Baftard is prohi- 
-bited from taking Orders, as alſo from having an Ecele- 
ſiaſtical Benefice. c. 1.9 per tot. De filis Presbyt. The 
faid Prohibition 1s grounded by that Law on Dex. 23. 
Non irgredietur Manzer, hoc eſt, de Storto Natus, in 


Eccleſt im Domini uſque ad decimam generationem. Yet 


the Pope doth uſually. difpence with that Canon , ſpe- 
cially where ſuch Illegitimates live commendably , and 
follow not the vicious practice of their Parents ; In zl;s 
gui paierna vitta non ſequuntur, poſſunt ſuffragari vir- 
zutes, gue inducent S,mmum. Pontificem ad Diſpenſan- 
dum, /i morum- honestas eos, Commentabjles' reddat. 
c. Pres6yterorum 56. Diſtzn. And leſt ſuch ſhould 
conceive themſelves cauſlefly injured by ' that Prohibi- 
tion, the Canoniſts aſſign three Reaſons for it ; the one 
is the Dignity of the Clergy and the Sacraments, which 


ought not to be committed to Infamous perſons : Ano- 


ther is in deteſtation of their Parents Crime, which 
com- 
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commonly extends: alto to» their\Chuldren : -Thethirgis 
the Parents Incontinensy ,' and' becauſe the Children do 
for the moſt part inherit -their Parents Vices.---- cap. SI 
gens Anugelorum. 56. Diſtin. Yet a; Modern Hiſtorian 
tpeaking of -Pope Leo the Seventh, 4. 935. 1ays (out 


of Luitprandus)that. Bozon Biſhop of Placentia, Theo-. 


bald of : Millarn, and another great Prelate, were all the 
Baſtards of Hugo King of Ttaly by his three Queens: Be- 
gol a, Roſa, and Stephana, .whom he termed Venus, 


Funo, and Semalo. vid.Prideaux's Gompend,Introdutt.of 


Hiſt. p.106. Edit. g. 10]; 1 5155 3:05 
Next follows the matter. of Divorce ,, which is the 
ſeparation of Married perſons by force of the Sentence 
of an Eccleſiaſtical Judge: qualified to pronounce the 
ſame. Adultery in either party is the common, though 
not:the  only;» cauſe. of Divorce. ; Some-there are. {it 
ſeems) of great 'Reputation-in the: Church. (tor this tis 
Queſtio tam Theologiz quarts Furs ), who poſitively con- 
demn it as unlawful for a;Man or Woman to live with 
their Husband or Wife reſpe tively, if either of them-be 
notoriouſly guilty. of: Adultery., Of which Opinion was 
St. Hierom , ſaying; That a; man 4s; aNt4b malediftione/s 
Adalieram retineat..: And $t Chryſoſtorae 1, Fatuns 
mniguus,qui retinet Meretricem ; Pairenus:enim Tur pi- 
tuding eff , qui celat Crimen uxors.-: So that it was 
none of Czto's wiſdom, nor any great piece of kindneſs 
done his Friend Hortezſius, tolend him his wife Maria, 
whoſe Chaſtity: deſerv'd: a better requital. ' Socrates al- 
ſois reported- to be as kind-hearted in. this matter , as 
ever Cato. was;/-and they are: both ſaid to lend their 
Wives as freely as a 'man-lends an Utenſil : As theſe 
Wiſe men were beyond the reach of a Dzvorce, ſo they 
were more ſerious'than-to bluſh at 'Cornutiſm ,''the com- 
mon Fate of fuch Philoſopiers. - St. Baſil was of, Qpi- 
nion, That it: was lawtul tor a Woman ſtill to cohabit 
with an adulterous Husband ; to which purpoſe he made 
a Canon, and commanded. it. to be done in his Church, 
as appears inhis Epiſtle to A#philochius, 1, Can.g.ts 21. 
This alſo was'ithe Sentence of St. Auſtin to Pollentius, 
| and. 
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Cauf.32.9-7.. 
C,S1cut, 
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em 


and in his Book de Adulterinis Conjugiis. David recesved 
hu wife Michal , who had l;ved with another man. 
St. Ba/il it ſeems, though he be of opimion that rhe 


V4d.Dr.Taylo! Woman ſhould till live with the Adulterous Husband, 


Caſes of Conſe. _ . _* 
=p 6} jnaph ” does not think it fit, that the men ſhould be fo ob. 
I 


ged as to his Adulterous Wite. The Council of Z1:4e- 
rs retuſed to give the Sacrament to a Clergy-man, that 
did not inſtantly expel from his houſe his Wife whom he 
knew to commit Adultery : Ang by the Council of Neo- 
.Ceſarea he was to. be depoſcd from his Dignity in the 
ſame caſe. In the Council of Trent there was a Canon 
made , having an- Anathema added to it , which con- 
demned thoſe that fay , That the Bond of Marriage « 
difſobved by Adultery, and that either of the parties 
may contratf another . Matrimony whilſt the other 
liveth : And by the Fifth Anathematiſm of that Coun- 
- il, -22. July 1563. were condemned Dzvorces allow- 
edin Juſtinian's Code : whichi Anathematifſm was added 
at the inſtance of the Cardinal of Zoran, to oppoſe 
| the Opinion of the Calvin/ts, In the ſame Council 
FatherSo'9. pon the Article of Divorce , it was ſaid by one of the 
___ Fathers there, that the Matrimonial Conjundion. was 
diſtinguiſh'd into\ Three parts; the. Boyd, the Cohab/- 
ration, and the Carnal Copulation': inferring, that there 
were as many Separations alſo : and that the Eccleſfiaſti- 
cal Prelate had power to ſeparate the Married, ar to 
Concilzer,, Sive them a Divorce in reſpect'of the Two latter, the 
lb,7. Matrimonial Bond till ſtanding ſure , fo: that neither 
can marry again. Yet the Goſpel admits but of one 
cauſe of Divorce, vis. Fornication, which ſhould ſeem 
to be underſtood de Vinculo, becauſe Divorce in the 
other reſpects may have many Cauſes. 

Of all Perſonal Actions within the Ecclehaſtical Cog-: 
nizance, that of Defamation ſeems to be of the ten- 
dereſt concern, if that be obſerved which Jo/o0r ſays, 
Prow.z2-1. That a Good Nume #s to be choſen before great Riches ; 

where by Name, nothing can be underſtood other than 
a mans Credit, Fame, and Reputation in the World : So 
that the Inference is clear, a Defamer ts the worſt of 
Thieves, 


Trent.Concil. 
lib.8.1563. 


Nefamation. 
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Thigges , the Sacrilegious ones excepted ; yet were it 
not for the ſweetneſs of Revenge, and the encourage- 
ment- of the Law , ſuch Actions might be better ſpar'd 
than what it coſts to maintain them ;. and ſuch 111- 
ſcented Suits do favour worſe being kept alive in a Tri- 
bunal, than they would by being buried in Oblivion, 
ſpecially if the. Defamed conſidered, that to forget In- 
Juries 1s the beſt uſe we can make of a bad Memory. 
This Defamation is not properly that , which we call 
Detrattio, for Detraftio in its proper ſignification .is 
aliene fame occulta & injuſta violatio; but Defama- 
#01, though it be an #nz#ft, yet itis not an occult vio- 
lation of another mans Fame or Reputation ;. they have 
indeed both the ſame end, but they do not both take the 
ſame way to that end : they both aim and deſign the 
extin ates or diminiſhing the Credit and. Repute: 
which one man. hath in the mind and good opinion'of 
another; but the one doth it more openly and publickly, 
at leaſt not in ſo clandeſtine way as the other. This 
Defamatio is of near affinity to that which we call 
Contumelia , which is an unlawful violation of a- perſons. 
Honour and Reputation by undecent and falſe.Spegches, 
Geſtures, or Actions, on purpoſe to difgrace him : 
only in this alſo they differ, that Defumatz;o may be of 
one man to another inthe abſence of the Defamed; but. 
Contumelia is not but to the party preſent , vel abſentz 
tanguam preſenti, that is, 1n the prrſence of ſuch as 
have a relative repreſentation of the perſon Contume- 
lioufly ſo reproached. Touching Actions of was: wv->4] 
7701 there are two Queſtions raiſed , rather by the Ca- 
ſuifts than Canoniſts ; the one, Whether the Heirs of the 
Defamer be obliged to make reſtitution of Dammage 
to the Defamed, in caſe the Defamer died before ſati(-- 
faction made ? the other, Whether ſatisfaction for the 
dammage done by Defamation, be to be made to- the- 
Heirs of the Defamed, in caſe he died before ſuch dam-. 
mages were recovered by him ? Although both. theſe- 
Queſtions are anſwered in the Negative.by that known: 
Rule in Law., Atio perſonals moritur cum. perſona ;. 
| | tho. 
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the'Reaſon being, becauſe the Obligation ariſing thence 
is meerly Perfonal, & nor ef# ad al:gunid dananm, ſed ad 
al: quia -arendums yet Navar. Adriam. and others , 
who hold the contrary, will 'not be ſo anſwered ; for 
though'they iofiethe Rule bf Faw, yet they deny the 
foreſaid reiforrof* that Rule'to hold in this caſe, for ( ſay 
7hey) the obligation in this caſe is fot purely and meerly 
Perſonal, as 15 commonly ſuppoſed , - but 'doth guodam- 
27040 affect the Eſtate of the Defamer, whether ahve or 
dead.: He gives anInſtance , Amin ſets hi Neighbours 
Hoiiſe,on fire, ani dies; hu Heirs ſhall make good the 
danmage done ty that fire: A mans Good Name :and 
Reputation far more precious than hs habitation : be 
that conſumes that Good Name nid Credit without cauſe, 
fhall re nd the dimmage out of. his Eftate, and death it 
CC; fore [atufiftion made) ſhalt wot excuſe hs Heirs. 
VI NES ard: 7.18. nu.45. © AdVian: quodiibet tr. So 
likewife as to the other Queſtion , "Cirum defuntfo 
fit Fama reſtituenda ? there are who hold it in the Aﬀeir- 
mative, Qaia” Fama eſt bonnm , quod homo etiam poſt 
mortem cenſetur poſſidere. But when al is faid ( for 
ſome will ſuperabound'intheir own Judgments) thefaid 
Rule of Law muſt ſtand void of all Exceptions, and 
hold good and applicable to the Premiſes, That A#zo 
Perſonalis moritur cum perſon. | x 
Among all thoſe horrid Offences whereby the Church 
is or can be viotated, that of Sacrz32dee ſeems to Took 
with the blackeſt, face ; which; though as a Felonious 
at, may fall under a Temporal cognizance, yet the 
Canon Law concludes 1t as a thing in its own .nature 
properly ſubjected to the determination of the” Eccleſi- 
aſtical Juriſdiction. It is now nigh 'a Thouſand years 
ſince WW:thred King of Kent conven'd a, Synod , wherein 
Brithwaid Archbihop and Primate of all Br:ta7zn was 
Preſident-; In which Synod it was fo long ſince declared 
in theſe words, viz. Horrendum eff hoummibus Dei 
Vivum expoliare, tunicamque cjus © bheareditater (er1:- 
derc. © By the Lay's af ' 4/ured King of the W:ff-S:7*0ns; 
Ze5.7. the Sacrilegious perſon was' to loſe that hand 
bs where- 
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wherewith he did. the Fact, S; gus in Eccleſia furetur 
alsquid, amputetur manus de qua furatus eſt, In the 
time of Queen E/:;zabeth there were a Sacrilegious kind 
of Church-Plunderers,who under pretence of aboliſhing 
Superſtition, demoliſhed Ancient Tombs, raz'd the Epi- 
taphs and Coat-Armours of moſt Noble Families, and 
other Monuments of venerable Antiquity, took the 

Bells out of Churches, and uncovered the Roofs of 
Churches by plucking off the Lead; but theſe Birds of 
Prey had their wings ſoon clip'd by the ſaid Queens Pro- 

clamation , which was -effectually put in execution for 

the reſtraint of ſuch Sacrilegious Rapines : King G#- 

thred, who by St. Cuthbert's Command was in Child- 
hood taken out of a Servile eſtate and made King of 
Northumberland about the year 890 , made ſuch an E- 
dic againſt the Sacrilegious perſons as thunder'd them all 
into Hell, Gravi/ſ/ime maleditHons Anathemate percuſſit, 
at cum Juda Prodztore Domins , dimnations ſententia 
feriantur. Simeo. Hiſt.de Dunelm. Eccl. Nor are Ko- 
rah and his Confederates the only perſons whom the 
Farth interr'd alive for their Rebellion againſt the Sa- 
cerdotal Function ; for (if you will credit Tradition ) 
the like hath ſince happened in the caſe of Sacr:ledge to 
the Scotch Army, whuch in the ſaid Guthred's time had 
no fooner ( according to their Modern Practice ) fleec'd 
the Church of Z7ndsfarne nigh Tweed, to tunick their 
Long ſhanks , but the Earth greedily opened her mouth, 
and devour'd thefe Devourers, at that very inſtant 
when they were al] ready to engage in a Battel with the 
ſaid King of Northamberland. ditf. Sim. ibid, But not 
to rake up Antiquity tor diſcovery of what Legends and 
Romances he under the Aſhes thereof; this 1s as well 
True as Chronicled , That King W:1l;am Rufus was 
Caſu fortuito, non voluntarie, darted ro death inſtead of 
a Stag by a certain Franck, one Walter Tyrell, in the 
ſame place,which his Father the Congueror had Sicrile- 
giouſly. diſeccleſiated tor more than 3o Miles, to Foreſt it 
into Speluncas latronum © luſtra ferarum. This was a 
real Sacriledze ih a Vietorious Monarch , which add<d 
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little to the Credit of his Congueſts ; but that in Pope 
Boniface the Seventh ( if Hiſtorians do not bely him) 
was a Perſonal Sacriledge , who when he underſtood 
that the Roman Citizens conſpired againſt him, took 
with him all the Jewels of the Church of St. Peter and 
fled to Conſtantinople, where he converted the ſame into 
money for the proper uſe of his Sacr:legions Holi- 
neſs. | 
Another groſs offence , and little inferjour to the for- 
mer, within the. Cognizance of the Church', is S»20ny, 


_ or that Art Magick whereby Parſons, ſcarce worth the 


name of Perſons, as the Devil did into our Natural Mo- 
ther inſenſibly , ſo they Serpentine themſelves into our 
Spiritual Mother, the Church vi/ible, inviſibly. Hilde- 
brand, or by an alias Pope Gregory the Seventh , Con- 
ven'd| a Synod General againſt Church-purchaſers and 
buyers of Eccleſiaſtical Livings , and againſt ſuch Bi- 
ſhops as from the hands of Kings or Emperours , receive 
the inveſture of their Biſhopricks per traditionem An- 
nuli © Baculi ; he ſaid, That Guilmus Epiſcopatum 
mercatur , contra Spiritum SJantFum, qui donum Dei 
aicitnr, facit. He likewiſe made a Decree in the year 
1974, That not only the Buyer and Seller of any Eccle- 
fiaſtical Oitice , but whoever alſo «that is conſenting 
thereunto, ſhall be damned with $720» Mags. Simeon 
Dunelm. H:ſf. Je Geſ?. Reg. Angl. Tt is unavoidable, for 
the Pope, who hath the Keys of Hell by his girdle, hath 
ſo Decreed it. But Pope Gela/ius was in this matter 
better natur'd by far , for he left ſome. place for Repen- 
tance, and proceeded not an inch beyond a Reverſable 
Anathema ; Jz guw vendiderit , aut emerit vel per ſe, 
vel per alium, Epiſcopatum, Abbatiam , Deconatum, 
Archiataconatum , TFresbyteratum , Prepoſituram, 
Prebendam, Altaria, vel qualibet Fccleſiaftica 
Beneficia, Promotiones, Oradmationes, Conſecratio- 
nes, Dewicationes Eccleſtarum , Clericalem tonſaram, 
Sedes in choro, aut quelibet Eccleſiaſtica Officia, 6 
vendens © emens Dignitatis © Officis ſus ac Benefici; 
gericulo ſubjaceat, Ousd niſi reſipuerit , Auathematis 
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mucrone perfoſfſus , ab Eccleſia Des quam leſit, modis 
omnibus abſcidatur. 'The like was Ordain'd by a Coun- 
cil of 30> Biſhops Conven'd at Reme, Pope Cal:xtus 
the Second being Prefident, v75.O0r747nari quemanam per 
pecuniam in Eccleſia Dez , vel promoveri atitforitate 
Sedis Apoſtolice modis omnibus prohibemus. OS} quis 
vero in Eccleſia Ordinationem vel Promotionem taliter 
adquiſierit, acquiſita careat prorſus dignitate. ditt. 
S7meo.ubi ſupra. The ſame 23 ierminis you have Or- 
dain'd at a Synod Conven'd at Weſtminiter An. 1126. in 
the Reign of King Henry the Firſt, Honorzis the Second 
being then Pope, viS. Sanfforum Patrum veſtigiis in- 
herentes , quenquam in Eccleſiz per pecuniam ordinari 
auttoritate Apoſtolica prohibemus. ——=7i6bid., And at 
another. Council Conven'd at Weſtminſter in the year 
1175-; under the Reign of King H. 2. it was Ordai'd , 
that all $:220nzaca} Patrons ſhould be deprived of their 
Right of Preſentation for ever ; Null; liceat Eccleſiam 
nomine dotalitis ad aliquem transferre , vel pro Pre- 
ſentatione alicujus perſone pecuniam vel aliquod emo» 
lumentum, patfo interventente, recipere. Quod fi quis 
fecerit , & mm gure vel convittus vet Confeſſus fuer it, 
;pſum tam Regia quam noſtra freti auttoritate Patro- 
canio ejuſdem Fccleſie in Sm—_ privart Statuimus. 
Can. 8. vid. Chron, Gervaſ. ae Temp.H.2. It is Reported 
of the Emperour Hemry., gon of Conradgs, that in his 
youth he arcepted of a Silver Pipe from” a certain /Clerk 
on this ;Promiſe and Agreement, That-when he ſhould 
be made Emperour he ſhould beſtow a Biſhoprick on the 
ſaid Clerk, the which he after did accordingly when he 
became Emperour ; but not long after the Emperour 
being durptiz'd with Sickneſs, and his Diſeaſe increaſing 
he lay ſenileſs and, ſpeechteſs for three days, and ſo rapt 
as it were out of- the Body, that he lay as one dead, the 
Biſhops appointed a Three days Faſt for the 'Emperours 
Recovery, which having obtain'd, he doth immediately; 
by.a Decree of the Council degrade the Biſhop whom he 
nad J:moniacally ſo made for a Silver Pipe ; for it was 
confeſled by all that heard hereof, That he was among 
| ' the 
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the Devils during the ſpace of all thoſe Three daies 
wherein he lay as dead, thoſe Devils all that while dart- 
ing fiery Flames through a Pipe into his mouth, whereby 
his whole body became Þut as one Firebrand, in com- 
pariſon whereof our Material Fire here on Earth was 
but as congeled Icetoit, &c. As you like this, ſo you 
may have more out of the ſame Infallible Author, vs. 
Fo. Bromton. in Chronicoſuo. At a Council Aſſembled 
at Mantua by the Emperour Henry the Fourth.in the 
year 1066. by the Third Canon of that Council it was 
Ordain'd, That whoſoever was admitted to a Church 


_ Office, willingly and wittingly by a Simoniack' perſon, 


> 


ſhould be removed from hu Ordev: And by the Sixth 
Canon of the ſame Council it was likewiſe Ordain'd, 
That no Eccleſiaſtical Office or Benefice ſhould be ſold 
for Money, but freely given. Alſo by the Seventh Ca- 
nonof the Council at Rome , conſiſting of 180 Biſhops 
in the year 1x80. under Pope Alexander the Third, it 
was Ordain'd, That no Reward be taken for admitting 
men to Spiritual Offices, and that no money be taken for 
Bleſſing them that are Married, or for Adminiſtration 
of any other Sacrament : For at this time Marriage was 
counted a Sacrament of the Roman Church. He that 
Simonzacally enters on an Eccleſiaſtical Living , aim'd at 
ſomething worth money ; he cannot be ſuppoſed to in- 
tend principally the Miniſtery of Souls , who- comes to 
that Office inſtructed only with a bag of Money. In 
Treland there is a Cuſtome of receiving Oblations at 


* the Baptiſm of Infants ; but if the Prieſt ſhall refuſe to 


Baptize the Infant till he be ſecured of his Money, he is = 
a diret S7m0nzackt, for then he ſells. the Sacrament at a 
price certain. It 1s Recorded in Hiſtory of Henricus 
Auceps , that when he fought againſt the Hungarians, 
he-made a Vow to God, That if he would give him 
Vitory, he would purge his Countrey of S;mony. Ep;- 
Fhanins. 
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The precedent Evils of S$2c#/:/edge and S:mony are no 
further puniſhed than as ey are reduced into att and 
prattice ; but Herefie, which in the method of the ſub- 
ſequent Abridgment next tollows , and as withia the 
Eccleſiaſtical Cognizance, is more ſpeculatzve, having its 
Seat. more in the: Head than in the: Hand, and conſe- 
quently of the more pernicious quality , in regard of its 
poyſonous venom 1n theſe more noble parts, the Head 
and Heart; nor is it only the poyſon of the Soul, fatal 
in whom it is; but it is alſo the plague and Leprofie of 
the Soul, dangerouſly infedtious to others in whom but 
very lately it was not. This Hereſe may be detin'd to be 
a Publiſh'd Opinion, repugnant to the Principles of our 
Chriſtian Faith, obſtinately maintain'd and perſiſted in 
by ſuch as profeſs the Name | Chriſt ; and ſo Hereticks 
are diſtinguiſh'd from Arheif7's and Infidels, properly fo 
called, albeit in a ſenſe they have ſomewhat of both 
the other in them : He ſeems to give it an adequate de- 
finition, that made one for it by the true interpretation 
of the Greek word, Hereſis Grace, Eleftio Latine, oft 
fententia humano ſenſu Eleffa, Scripture Sacre contr a-- 
ria, palam dotta, pertinaciter defenſa: And he ſeems 
to give the Heyetzick an apt compariſon , who made one 
for him by the Mole, which is a Beaſt blind, with 
black,but ſmooth outſide, lurking in holes, working un» 
der ground, and ſpoyling the beſt Land. Inthe black 
Liſt or Catalogue of Herericks, which you meet with in: 
its proper Chapter of the enfuing A&ridgment, you 
will not find all thoſe Herefies mentioned by DN 
contr. Hereſ. 1ib. 2. being purpoſely omitted for brevi- 
ties ſake, becauſe they were like abortive Births,. and 
continued not long to diſturb the Peace of the: Church. 
Hereſies of old, as of late days , have ever crept into 
the Church under a double pretence ; the one , of zeal 
to the Glory of God; the other, of a deteſtation of 
Sin ; the Devil would ceaſe to be the O/d Serpent, if 
after fo many thouſand years experience he were now 
to learr how to wheedle and: deceive the Nations; 
Et is. obſervable, that. whenever and. wherefoever the 
| | Light: 
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ordinary luſtre and purity, there immediately the Devil 
hath exerted the utmoit.of his. power and policy to ob. 
ſcure that Light, by cauiinyg Clouds of Error to gather 
in that Element where the Goſpel ſo incteaſed in purity 
and ſplendor ; arid whenever hedeſifts from this practice, 
let him no. more be ſtyled The. Prince of Darkneſs ; 
whence, if Simon Magus were ( as ſome ſay-) the Fa- 
ther of Heyeticks , - you may gueſs who their Grand- 
father 3s; for: according to. the internal genealogy, the 
Father of Lies muſt needs be the Grandfather of He- 
refies. | 

In this enſuing Abridement therefore you have one 
Chapter of B/aſphemy and Here/ze, as being alſo within 
the ſtphear of Eccleſiaſtical Cognizance ; they are plac'd 
together: in regard'of that affhnity they have each to 
other 3 for many of them are Cofſen-Germans , but one 
degree of a Lie removed, or rather are Brethren 11 
In:quity, for. they have both the ſame Father , 7e are of 
your Father the Devil, tc. he abode not in the Truth 
(ſays our SaÞovr of the Fews that believed not ;) ma- 
ny of whom. Blaſphemouſly ſaid of him, That he had 7 
Devil, and was mad : Others of them were foretold 
of by St. Peter, That they privily ſhould bring in dams- 
nable Hereſies, even denying ihe Lord that bought 
them, Sc. 'wreſting the Seriptures unto their own de- 
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inccſſcre, to ſpeak reproachtully and wickedly of God, 
to aſcribe to the Creature what belongs only to God, 
vel ab eo removere quod ill; convenit, ſays St. Ambroſe, 
or to preferr a Falſe god before the True God, Rev. r 3.1. 
This kind of . Blaſphemy: reterrs chiefly to-God the [a- 
ther. There'is Bla{phemy hkewiſe which; referrs to 
God the Son; ſuch was the Blaſphemy of the Phariſees, 
when they ſaid of Chr, That he was a man glutton- 
ous, and a Wine-bibber, ©c. This they might probably 
ſay out of their ignorance -of his Perſon-, and therefore 
a much inferiour Blaſphemy 'to that againſt; the . Hoſy 
GhofF, which is ever againſt Conſcience, and out of 
Envy 


Light of the Goſpel hath appear'd in any more than oy 
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Envy and Malice.” Bartolus is of opinion , That thereis 
a Blaſphemy alſo which referrs to Men. Bazt. in. Item 
apud, $. ait Pretor. ff. de Tnjur. But this is not that 
Jaſphemy here intended, although that Opinion ſeems 
to be back'd with good Authority, 1-Cor.4: 143.49 7t.3.2.. 
yet St. Auſtin, who underſtood this matter better than- 
Bartol , was of another opinion, Eſt autem Blaſphemia- 
(ſays he) cum aliqua mals dicuntur de bonus. Itaque 
Jam vulgo Blaſphemia non accipitur, mſi mala verba'de 
Deo dicere. De hominibus namque dubitari poteſt : 
Deus vero ſine controver/ia bonus eff. D. Auguſt. 71 116. 
de Morib. Manich#or.cap.1t. It is but a weakilluftra- 
tion of the matter, to ſay Q#od in homines ef? .Contu-- 
melia, hoc in Deum eft Blaſphemia. It may formally 
be defined' to be an Tnjurions and Contumelions' Speech 
againſt God : It js diametrically oppoſed to Divine 
Praiſe; and both theſe may be as well Dyternal, of the 
Heart, as External, of the Mouth , for in Geds Omni- 
ſciency there is the language of the Heart, as well as of 
the Lip; and there may be B/aſphemy in the one , as 
well as of the other. By the. Levitical Law the Blaſ- roying. 
hemer was to be ſtoned to death. By the Czvi/ Law 
he was likewiſe to die for it. Aathen. ut non Luxurien- 
zur.in fin. But this Penalty in-thoſe dates by reaſon of 
a defect of Religion and Juſtice is not inflicted, ſays 
Lucas de Penna, in L. omnes. C. de Delatorib. © Jul. 
Clarus. 0. Blaſphemia, nu. 3. yet Blaſphemers of the 
higheſt rank are at this day -put to death in ſome places, 
in others they are condemn'd to- the Oars, in ſome pla-- 
ces they are Baniſh'd, in others they have their Tongues 
cut off, or a hole bored throvgh with an hot Iron , «t 
refert Clarus. By the Canon Law ſolemn Penance was 
anciently enjoyn'd to Lay-Blaſphemers. c. 2. de Maled. 
But this is not now in uſe.. The Council of ZLateran un- 
der Pope Leo the Tenth, Commanded that: ſuch Blaſ-- 
phemers ſhould not be abſolved in» foro Conſcientie 
abſque graviſſima punitentia. dit. Concil. Seſſ.g. þ. Ad 
abolendum. There are ſome who would have Hereſe ,,,;. 
ro be a kind of Blaſphemy ; doubtleſs. there are fome 
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Hereſies that are very Blaſphemons ; but Hereſie in ſuz 
#atura is quite another thing ;. for as —_— is de Deo 
male dicendo, ſo Hereſie is de Fide Catholica male el:- 
gendo ; for the word Herefis is derived am? aiplepm, E- 
ligo, whence they are underſtood as Hereticks , who 
departing from the true Catholick Faith of Chriſt a/an 
ſettam Eligunt. Some there are , who would have all 
Hereticks to be divided into the Major and the M:noy ; 
by the Major they will have to be underſtood all thoſe 
qui nominatambereſin predicant, ſuch of old were the 
Manicheans, Arrians, Eutychians, Samaritans, O- 
phites, Donatiſts, Priſcillianiſts, and the like : By the 
Minor , thoſe quz heveſin immominatam defendunt. 
Droſaus in Method. Jur. Thus the, Philoſophers of 
eld had their Sects alſo among them , & unuſquriſque [ib1 
aliquod' genus diſcipline ac Jefte proprium elegit ; 
there were various Factions among them, which by the 
Greeks were termed Here/es, but by the Latins, Sets. 
Among the Ancients this word Hereſze was not ſenſed 
in that 04;u1m as now with us, nor the word SefFa among 
the Latins; St. Paul himſelf ſpeaks of it in one place 
as in a ſenſe almoſt indifferent, A#.26.5. Notwithſtand- 
ing it is well known, that the Holy Scripture generally 
underſtands and ſpeaks of it 2» peſſmam partem; 1o in 
Tit.3.10. A manthat t an Heretick after the firſt and 
ſecond Admonition rejetF: And in 1 Cor. 11.19, There 
muſt be Hereſies among you, that they which are ap- 
froved, may be made manifeſt : And in Gal. 5. 20. He- 
refies are numbred among the works of the Fleſh : And 
in 2 Pet.2.1. they are called Dammnable Hereſies. By 
the Civil Law an Heretick can neithcr make a Teſta- 
ment, Nor receive any benefit by a Teſtament. L. fir. 
Cade Heretics. And if you will believe Tho, Aquinas (as 
in this you very ſafely may ) all Hererzcks by robbing 
the Holy Scriptures of the T74th to eſtabliſh their perni- - 
cious Lies, are guilty of a kind of SacriJedge ; and by 
Fathering ſuch Lies on God, tacitly of Blaſphemy. 
Aquin.ar. 2. 

In 
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City in Syr:2, where'in truth were two Synods, the one 
under Aurelianus againlt Paulus Samoſatenus, who 
ſaid that Chriſt was meer Man ; the other under Cor:- 
| ftantius Son to Conſtantine the Great : Another at Zao- 
 « dicea, ſcituate in PhrygraPacatiana : Another at Sar- 
dica, that when Conſtantius embraced the foreſaid Sect, 
his Brother Gonſtans, Emperour of Old Rome, by his 
Letters threatning him with a War, if he would not 
deſiſt from. perverting. the Church ; -his Anſwer was , 
That he ſought no other Dot?rine, than what was moi? 
agreeable tothe Catholick Faith; — by their 
and the Biſhop of Romes appointment 341 Biſhops were 
Conven'd in a Synod, which having eſtabliſhed the pow- 
er and authority of the Nzcene Synod, did conſtitute di- 
vers Canons for the Church : Another at Carthage under 
Theodo/ias , where 217 Biſhops were aſſembled, and 
. with them the Popes Vicegerents ; this Carthage was 
part of Charchedon, and that a Province of Africa. 
(3) The Canons of the Fathers are taken Cong to 
the Roman computation ) out of the Epiltles-partly of 
Dionyſius Alexandrinus partly of Peirus Alexundrinus, 
partly ofthe Wonder-working Gregor:us:partly alſo out 
of the Epiſtles of Bazz/ or Baſilius the Great: partly out 
of the Epiſtle of Gregory or _— Nyſſenus to the B. 
of Mcl:ta: partly out of the Reſponſes of 7:10: hens Ale- 
xantrinus :partly out of the Reſponſes of the Conſtanti- 
nopolitan'Synod to certain Monks, Nzcholaus the Patri- 
arch being Preſident:partly out of the Epiſtles of Cyr7/ or 
Cyrillus : © 
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Cyrillas :and partly out of the Epiſtles of Nzcephorus - 
Patriach. (4 )»The Canons of the Holy Apoſtles (a book 
falily aſcribed to the Apeſi/es Jare invumber Eighty Five, 
according to a modelt Mo ay it you have any 
Faith to ſpare, at leaſt enough'to believe! the Church of 
Rome, in that as in other Points, infallible. . Bat the 
Canons indeed of the Apoſtles, which are of Order and 
External Government , do oblige (as Dr. Taylor ſays) 
the Conſcience , by being accepted in ſeveral Churches, 
not by their first Inſtitution ; and were fitted only to 
Times, and Places, and preſent Neceſſities : For (lays 
he) the Apoſtolical Decree of Abſtainzng from Blood 
was obſerved by more Churches, than thoſe of 'Syria and 
Cllicia, to which the Canon was diretted; and the Col- 
ledge of Widows or Deaconeſſes, derived it ſep into 
the mazners of the Weitern Churches. And the Apoſtles 
in their firſt Preaching and Converſation in Jeruſalem 

inſtituted a ceenobitick Hife , and had all things in Com- 

mon with Believers : (indeed no man was obliged to it.) 

Of the ſame nature were their Canons, Counſels, and 

Advices. The Ganon concerning Widows , Let not a 

Widow be choſen under 60 years; 27d yet Juſtinian ſuf- 

fered one of qo years old to &e choſen.Novel. 1 23.c.12,1 os, a 6 
And the Canon of the Apoſtles forbidding to eat — We 


| ; S Hiſt. of the 
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of Chriftendom. In the beginning of the Fourth Cen- 5 
tury, above 1300 years ſince, we find our Biſhops, Br:- 
71/0 Biſhops, at the Councils of Arles, Nice, Sards, and 
Ariminum ; a clear Evidence of the flouriſhing ſtate of 
Chriſtianity fo long ſince in this Tfland. At Arles in 
France, conven'd touching the Donatiſts , appeared for 
the Britains, Eborins Biſhop of Tork,' Reftitutu's Bi- 
ihop of London, Adelfins Biſhop of the City. called the 
Co/ony of Loudon, which ſome ſuppoſe to be Colcheſter, 
others Maldon in. Eſſex ; Sacerdos, a Prieſt both by 
Name and Office ; Arminins, a Deacon, Ay. 313. At 
the Synod of Nzce in Bithynia, An.325, to ſuppreſs Ar- 
r1anzfm, were Britiſh Biſhops preſent, as Athanaſius and 
Fl:lary Biihop of Poitiers affirm. Atthe Council of 
| *- SONS 
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Sirds int Thr aca convei'd by ConiFanimms and Conſtans, 
Sons to Conſtantine the Great , the Br:ts/h Biſhops were 
likewiſe preſent, when the Arrians were condemn'd,and 
Athanaſas acquitted. And at the Council of Arimzmum 
in Taly the Br:t;h. Biſhops were alſo preſent-; who 
(accoding to Aihanaſiaus) were about Ay.360. ſummon- 
ed todivers Forein Councils in remote parts. As alfo here 
at home in and after the Seventh Century were divers 
particular Councils and Synods , the firlt whereof ( ac- 
cording to Stapleton out of Bede) called The firſt of the 
Engliſh Nation, was conven'd at Heriford by Theoda. 
rus Archbiſhop of Canterbury , who ſucceeded Dews- 
dedit in that See; in this Council the Obſervation of 
Eaſter was ſettled according to the Romyi/h Rite; yet 
whoſoever will have. this Council to be (as aforeſaid) 
The firſt of the Engliſh Nation , muſt underſtand it the 
Firſt, whoſe Canons are compleatly extant.Bede /:b.4.c.5. 
About the year 740 Erhelbald King of Mercia, with 
Cuthbert Archbiſhop of Canterbury , called a Council at 


Cliffe in Kent zthe adts of which Synod were 31 Canons, * 


among which it was (znter alia) Ordain'd, That Pray- 
ers ſhould publickly be made for Kings and Princes. But 
ſome few years before: this, the ſaid Theodornus held a 
Synod or Council of Bithops at Hatfield, by authority 
whereof he divided the Province of Arena witch Sex- 
wolphus then governed alone) into five Biſhopricks,v7>. 
to Cheſter, Worceſter, Lichfield, Cedema in Lindſey, and 
to DorchefFer. In the year 692 a great Council was 
held at Becanceld by IVithred King of Kent, and Bexr- 
tuald Archbilhop of Britain,wherein many things were 
concluded . in favour of the Church. About the ſame 
time a Council was held at Berg hamsteed by the faid W;- 
thred King of Kent ; at which Council Biſhop Wilfrid 
was reſtored to. JorP, whence he departed for Rome, up- 
on the endeavours which Theodorns Archbiſhop of Can- 
ter{ury had uſed, to have that Dioceſs of Tork divided. 
In the. year 801 £74e/ard the Archbiſhop called a Synod 
at Clrwefhoin Kent, where by power from the Pope, he 
r;vited (thats the word) the Archbiſboprick into the 
| City 
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City of Canterbury. There: was likewiſe at. C elchyth al 
eminent Council under Wolphred , who ſucceeded Erhe- 


Lird, Archbiſhop of Canter4ury. But nigh one hundred 


:ears before this, v5. about the year 709, a Synod was 
aſſzmbled at AMncefter in WorceFterſhire, to promote the 


building of Eve/ham- Abbey. And not long atter another 


Synod was called at London, to introdyce the Doctrine of 
Image-Worſhip into Eg/and, now firlt beginning to 
appear in the publick practice thereof. Alſo, above one 
hundred years before that, vzz. about the year 601. 
Auguſtine by the aid of Erhe/bert King of Kent , called 
a Council of S:x0% and £r:ti/h Biſhops to meet in the 
Canfines of the- Mercians and Wef?-Jirzxons , in the bor- 
ders of Worceſter and Herefordſhire , . under an Oak.; 
thereby tacitly reproving the Idelatry of the Pagan 
Britains, who acted their Superſtitions under an Oak:; 


as the Learned Sr. H. $pe/man obſerves. In the Tenth $pelm; Concit. . 


Century King Edward the Elder, Son of King Alfred, 
called a Synod at Intingford, where he confirmed the 
fame Eccleſiaſtical Conſlitutions, which King .4/ured had 
made before. Many Councils were Conven'd during the 
Reign «of King Athelſtan, as at Exiter, Feverſham, 
Thunderfield, London, and at Great Lea, which laſt is 
of moſt account in regard of. the Laws therein made, 
ſpecially that concerning the payment-of Tithes ;. the 
which you may peruſe in tie Learned Sr. H. Spelm. Con- 
cl. p. 405. During the Reign of King Eagar.,. Hoel 
Dha held a National Council for all-J/ales at Tyquin, 
which was wholly in favour of the Clergy ; this Council 
was held when Dunſt :n was Archbiſhop of Canterbury, 
in whoſe time there were I wo other Councils conven'd, 
the one at Cartilage in Cambridgſhire , the other at Cal 
in Wiltſhire. After this William the Conqueror conven'd 


a Council of his Biſhops at Wincheſter, wherein himſelf- 
was perſonally preſent , with two Cardinals-ſent from - 
Rome ; in «this Council $:7;92u4 Archbiſhop of Cantey- 


tury was depoſed , and ÞL :jrank a Lombard ſubſtituted 
in his room: During the Reign of King Hexrythe Firſt, 
Anſelm Archbithop of C2nterbury.ſurmoned.a Councyl 
at 
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at WeſtminFfer , which Excommunicated all Married 
Prieſts, half the Clergy at that time being Married , or 
the Sons of Married Prieſts. During the Reign of King 
Stephen, Albericus Biſhop of Hoſt:a , ſent by Pope In- 
nocent into England, conven'd a Synod at Weitmnſter, 
wherein it was concluded, That mo Prieft, Ec. ſhould 
have a Wite or a Woman in hs houſe , ou pain of being 
{ent to Hell. Alſo that their Tranſubflantiated God 
ſhould awwell but Eight days in the Box, for. fear of 
being Worm-eaten or moulded. Under the Reign of 
King Henry the Second (who diſclaimed the Popes au- 
thority, refuſed to pay Peter-pence , and interdicted all 


—_— to Rome) a Synod was called at WeS?mnfier, 
wW 


erein was a great Conteſt between the two Arch- 
biſhops of Canter&nry and Tork for Precedency ; Tork 
appeals to Rome , the Pope interpoſes, and to end old 
Drviſions makes a new diſtin&tion , entituling Zork Pri- 
mate of England, and Canterbury Primate of all Eng- 
land, Under the Reign of King Henry the Third a 
Council was held at Oxford under Stephen Langton 
Archbiſhop of Canterbury, wherein many Conſtitutions 
were made, as againſt Exceſs of demands for Procu- 
rations in Viſitations, againſt Pluralities, Non-Refidence, 
and other abuſes of the Clergy. In the Ninth year of 
King Edward the Firſt, Fohn Peckham Archbiſhop of 
Canterbury, held a Council at Lambeth with his Suf- 
fragans , ſome account whereof Wal/meham gives us in 
theſe words, viz. Frater Johannes Peckham , Cantua- 
rienſis Archiepiſcopus , ne nihil feciſſe videretur , con 
vocat Concilium apud Lambeth, 77 quo non Evangelii 
Regni Det predicationem impoſuit , ſed Conftitutiones 
Othonis. © Ottobonis quondam Legatorum in Anglia 
immnovans, jiſfſit eas ab omnibus ſervari, ©c:; Walling. in 
Ed.i. He then made Sixteen Eccleſiaſtical Laws, which 
are inſerted among the Provincial Conſtitutions. After 
this he ſummoned another Counci] of his Clergy at 
Reading, wherein he propounded the drawing of all 
Cauſes concerning Agvowſons to the Eccleſiaſtical 
Courts, and to cutoff all Probi67tions from the Tem- 
b pora] 
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poral Courts in Perſonal Cauſes ; but upon the Kings' 
expreſs Command to deſiſt from it, this Council was dut-: 
ſolved. Parker de Antiq. Eccleſ. Anglic. fo.205.An 1290. 
During the Reign of King Henry the Fourth , Thomas 
Arundel Archbiſhop of Cantertury conven'd a Synod at: 
St. Pauls Church Lord. wherein the King joyned with. 
them in puniſhing all Oppoſers of the Religion received. 
Truſſel. de vita H.q4. Under King Henry the Fifth 
an Univerſal Synod of all the Biſhops and Clergy. was. 
called at London, where it was determined, That the 
day of St. Vee and alſo of St. Dunfan , ſhould be a 
double Feaſt in hoy Church. In the ſame Kings Reign 
was a Convocation held at London, conven'd by Hexry 
Chichley Archbiſhop of Canterbury, wherein were ſevere 
Conſtitutions made againſt the Lollards. Inthe Reign 
of King Henry the Seventh a Synod was held at. Lontdo# 
by John Morton Archbiſhop of Canterbary, to redreſs. 
the Exceſs of the London Clergy in Apparel and fre- 
quenting of Taverns. We had almoſt omitted the Synod 
in England An.1391. under the Reign of King Richard 
the Second, Simon Sudbury then Archbiſhop-of Canter- 
bury ; in which Synod it was Ordain'd , Lat whoſoever 
Appealed to Rome ( beſides Excommunication ) ſhould 
ie all his Goods, and te Impriſoned during hu Life.vid. 
Hiſt. of the Church of G#eat Britain, ---p. 117. A 
Modern and Ingenious, yet unfortunate, Author well ob-. 
ſerves a Fourfold difference or diſtinftion of Syzod's or- 
Convocations in this Realm, in reference to the ſeveral 
manners of their Meet:ng, and degrees of their Power. 
The Firf7,he ſtates in point of Time before the CongueF. 
The Second, ſince the Congueſt , and before the Statute of 
Premunire. The Third, aitter that Statute, but before 
another made in the Reign of King H. 8. The Fourth, 
after the 25th of the ſaid King, (1) Before the Conqueſt. 
the Popes power prevailed not over the Kings of Erg- 
lied who were then ever preſent Perſonally-or Virtually 


at. all Councils, wherein-matters both of Church and State 


were debated and concluded , +Communi conſenſu tam tSpelm. An.. 
605.pag,118,;. 


Cleri quam Populs, Epiſcoporum,Procerum,Comitum,nec 
| 08 . 
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n0n omnium Sapientum, Seniorum populorumque totins 
Regni. (2) After the Conqueſt, but betore the Statute of 
Premmunire, the Archbiſhops uſed upon all emergent Ca- 
ſes, toties guoties,at their own diſcretions to ailemble the 
Clergy of tote reſpective Prownces, where they pleaſed, 
continuing and diflolving thcm at their pleaſure ; which 
they then did without any leave from the Kzrg ; whoſe 
Canons and Conſtitutions ( without any further Ratifi- 
fication) were in that Age obligatory.to all ſubjected to 
their Juriſdiction. Such (it ſeems) were all the Synods 
from Lanfranck to Thomas Arundel, Archbiſhop of Car- 
terbury, in which Arundels time the Statute of Pre- 
munire was Enacted. (3) After which Statute (which 
much reſtrained the Papal power, and ſubjected it to 
the Laws of the Land) the Archbiſhops called no more 
Convocations by their ſole and abſolute Command , but 
at the pleaſure of the Kzng, by whoſe Wr:t and Precept 
only they were now and henceforth Summoned. Of this 
Third fort of Convocations, were all thoſe kept by and 
from Thomas Arundel unto Thomas Cranmer, or from the 
16th of R.2. unto the 25th of King H.8. Theſe Convo- 
cations alſo did make Canons (as in L:ndwoods Conſti- 
tutions) which were Obligatory, although confirmed by 
no other Authority than what was meerly Jynodzical. 
(4) The laſt fort of Convocatzons, ſince the ſaid Statute, 
called the 25th of King H.8. That none of the Clergy 
Should preſume to attempt, alledge, claim, or put in ure, 
any Conſtitutions,or Ordinances Provincial, or Synodals, 
or any ciher Canons, Conſtitutions, or Ordinances Pro- 
vincial (by whatſoever Name or Names they may be cal- 
led in thery Convocation intime coming,( which alwaies 
ſhall be aſſembled by the Kings IWrit ) unleſs the [ame 
Clergy may have the Kings meſt Reyal aſſent and Licenſe 
to make, promiſe and execute ſuch Canons, Conſtitutions 
and Ordinances Provincial, or Synovical, upon pain of 
every one of .the ſaid Clergy doing the contrary to this 
Att, and thereof convifted, to ſuffer Impriſonment, and 
*n7king Fine at the Kings w1ll.Since this year,from Arch- 
biſhop Cranmer to this day, all Convocations are to have 
| the 
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the Kings leave to- debate on-matters of Religion ; and 


their'Canons (beſides his Royal afſent)an A of Parlia- 


ment for their Confirmation. And as to the General 


Councils, there arenot any of them of uſe in England, 2'-TaykC4) of 


except the firſt Four General Councils , which are eſta- 
bliſhed into a Law by King and Parliament. 
The Learned Biſhop Pr/deaux in his Synopſes of Coun- 


cils gives us the definition of Synodographie, and fays, It. 


is ſuch a'Methodical $ynop/is of Councils and other Eccle- 
fiaſtical Meetings , as whereby there may be a clear dif- 
coyery. to him that doubts how any Caſe may be enquired 
after, and what may be determined concerning the ſame. 
And then immediately after gives us the definition of a 
Council, which he calls a Free Publick Eccleſiaſtical 
Meeting, eſpecially of Biſhops, as alſo of other Doctors 
lawfully deputed by divers Churches, for the examining 
of Eccleſiaſtical Cauſes, according to the Scriptures, and 
thoſe according tothe power given by Common Suffra- 
ges, without tavour of parties to be determined,in mat- 
ters of Faith by Canons,in cafes of PraQtic2 by Preſidents, 
in matters of Diſcipline by Decrees and Conſtitutions. 
Of theſe Councils he obferves ſome to have been Fud:1:- 
cal, others Apoſtolical, others Oecumenical , ſome Con- 
troverted, others Rejefted, and ſome National, to all 
which he likewiſe. adds Conferences. (1) Under the 
Title of Zudaical Councils he comprehends the more 
ſolemn Meetings about extraordinary affairs for the Con- 
firming, Removing, or Reforming any thing,as the mat- 
ter required. - Such he obſerves to have been at S:chem 

ynder 7oſnuah and Eleazer, Joſh.24. At Feruſalem, the 
firſt under David, Gad and Nathan being his Aſſiſtants, 

: Chro.1}. At Carmelitaunder Ahab and Elias, 1 King. 

18. At Terufalem, the Second under FHezekiah, 2 Chro. 
29. At Jeruſalem, the Third under Foſiah and Hi 1hi ah, 
2 K:n.33. 2 Chro.34. At 7ernſalem, the Fourth under 

Zorobabel and Ezra and the Chief of the Jews , that 
return'd from the Captivity of Babylon. And laſtly, that 
which is called-t"e rs of the Wiſe under Fohr: Hire 


canus. Genebrand. Chron.l.z p.197. (2) The Apoſtolical 
] | Councils 


? Conſcience,lib.3s 
Cap. 4. fol.5 37. 
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Maithias inthe place of | Zadas, AF.1: Forthe EleQtion 
of Seven Deacons, Af. 6. For not .preſſing the Cere- 


monial Law,, A#.15.11. Forthe toleration of ſome'Le-. 


gal Ceremonies for a time , to gain the Weak'by fach 
condeſcenſion, Matth.21.18. For compoſing the Apoltles 
Creed. For obtruding to the Church'S85 Cawohs:under 
the notion of the Apottles authority , concerning which 
there are many Controverſies. Laſtly, for the Meeting at 
Antioch, where among Nine Canons, the Eighth com- 
manded Images of Chr:ft to be ſubſtitutedan the room of 
Heatheniſh Idols ; the other pious Canons-being delti- 


tute of the Synods authority, ©/4. Bin. Toma. p.ig. & 


Longum. p.147. (3) Of Oecumenical or General Coun- 
cils, ſome were Greek or Eaſtern, others were £Zatin or 
Weſtern. The more Famous of the Oecumenical Greek 
Councils were , the Nzcere , the firſt of Conffamtineple, 
the firſt of Epheſus, the firſt of Chakeaon. Of Conſtan- 
7inople, the ſecond of ConiFantinopye, the third. The 
Nicene the ſecond. The more Famous of the Orcume- 
nical Latin Councils were at Ariminum : the Lateray : 
at Lions : at Vienna: the Florentine © the Lateran the 
fifth ; and laſtly at Tremr. (4) Of Comtroverted Coun- 
cils (if that diſtinion 'þe admullable , according to the 
Claſſis thereof digeſted by Belarmine)the Computation 
is at Conſtantinople the fourth : at Sards © at Smyrna - 
at Ouimiſext : at Francfort : at Conſtance ; and at Baſil. 
(5) Of Rejefed Councils ( whereby are intended ſuch 
as either determine Heretical Opinions, or raiſe'Schiſms) 
the Computation 1s at Antioch : at Milan : at Selewcig: 
at Epheſus the ſecond : at Canftantinople : at Piſa the 
firſt ; and at Piſa the ſecond. (6) Of National Synods, 
which comprehend the Provincials of every Metropoli- 
ran or Dioceſan Biſhop, the diſtribution is into haltas, 
Spaniſh, French, German, Eaffern, African, Britain. 
(7) To theſe may be added Eccleſiaſtical Conferences, 
wv hich were only certain Meetings of ſome Divines , 
wherein nothing could be Caronically determined;, and 
therefore needleſs to be here particularly inſerted. v1. 
B Prideaux.Syropſ.of Counc.ver( fr. 
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The grand Cenfure of the Church, whereby it puniſh- 
eth obſtinate Offenders, 15 by yay of Excommunicatton, 
which though the Canonilſts call Trad:z#ro Diabolo, or 
giving the Devil as it were Livery and Seizin of the 
Excommunicate perſon, yet the Romaniſts have a Tra- 
dition, that St. Bernard Excommunicated the Devil him- 
ſelf, SaniFus Bernardus, plenius viritutibus, quadam die 
preſentibus Epiſcopis, clero, © populo, Excommunica- 
vit quendam Diabolum Incubum , qui quandam mulie- 
rem i Britannia per ſeprennium vexabat; © ſic Libe- 
rata et ab eo.-——» Chron. Fo.Bromton. de Temp. H. r. 
A miraculous Excommunication , and a Sovereign Re- 
medy againſt Diabolical incubations. The Excommu- 
nication which St. Oſwald pronounced againſt one, who 
would: not- be perſwaded to be reconciled to his Adver- 
ſary, had nothing ſo good though a more ſtrange effect, 
for-that Excommunicated him out of his Wits, and had 
it not been for Wo/Ffan, who as miraculouſly cur'd him, 
you might have found him, if notin wligy 0s then in 
Bedlam at this day ; Ti cujus es (fays Santtus Ofewal- 
aus) Te commendo© carnem Sathane tuam trado. Sta- 
tim ile dentibus ftridere , ſpumas jacere , caput rotare 
ixcipet. Qui tamen 4 Wolſtano ſanatus, cum Pacem - 
adhuc recufaret-, iterum © tertio eſt arreptus fimils 
modo, quouſque ex corde injuriam remitteret & offen- 
(aps. If you have not faith enough to believe this on 
the-Credit of Abbot Brompton, who Chronicled from 
the year 588, in which St. Auſtzy came into England, to 
the death of King Richard the Firſt, which was in the 
year 1198. if you. have not (I ſay) faith enough for 
the premiles, you are not like'to be ſupplied with any on 
this fide Rome, unleſs you have it from Henry de K1:7oh- 
z0u Canon of Leyſter, who wrote the Chronicle De E- 
ventions Auglie, from King Edgars time to the death 
of King Rzchard the Second , for he in his Second Book 
ae Temp. W.2. doth put it under his infallible pen for an 
undeniable Truth. . And indeed ismuch more probable, 
than what the ſaid Abbot reports touching St. Au37/ris 
raiſing to life the Pricft at Cumpton in Oxfora/hire 150 
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years after his death, to abſolve a penitent Excommuni- 
cate, that at the ſame time-roſe alſo out of. his grave, and 
walked out of the Church at St. Auſtins. command, That 
no Excommunicate- perſon ſhould be preſent whilſt he 
was at Maſs, having 1n his life-time been Excommuni- 


cated by the faid Frieſt for refuſing to pay his Tithes; 


vid. Cron. a1, Bromton. de Regn. Cantiz. Excommus- 
nication is of ſuch a large extent, that this World is too 
narrow. to contain it, therefore it extends it ſelf to the 
next World alſo, and'that not only in reference to the 
Soul, but- alſo. to. the Body ; infomuch that the interr'd 
Bodies of perſons dying under Excommunication:, have 
often been inhumanely exhumated-and taken out of their 
Parochial graves, to aſfociate with the rotten 'Carkaſes 
of bruit Beaſts, a-Preſident whereof, you have in King 
Edward. the Thirds time , when the Pope by his Bull to 


the Biſhop of Lincoln commanded, That the Bodies of 


all ſuch Excommunicates as in: their Life-time had ad- 
hered to the Lady Wake, in the Conteſt between her and 
the Biſhop of  E/y touching a Mannor,, ſhould -be taken 
out of their Graves, and caſt out of the Church-yard: 
This is much worſe'than to be denied the honour of 2 
Chriſtian burial , which by the Council at Rowe, An: 
1180. was the puniſhment of ſuch Lay-perſons as tranf- 
ferr'd the-xight of Tithes to other Laicks , without de- 
livering them to the'Church'; yet by the Sixth Canon'of 
that Council it is Ordain'd, That no man ſhall be Extom- 
municated or ſuſpended from his Office ; until he be le- 

ally and duly ſummoned to appear and anſwer for him: 
Tel except in ſuch caſes as deſerve ſummary Excommus- 
xication. It was a ſtrange Excommunication, as to the 
new and inſolent Form thereof, wherewith Pope Theo- 
dorus Excommunicated £yrrhus Patriarch of Conſtan- 
tinople, who having been infedted with the Hereſie of 
the Monothelites, and thereupon Excommunicated, and 
upon his Recantation abſolved , relapſed into the ſame 
Error , whereupon the faid Theodorus Excommunicated 
him the ſecond time, but in-ſuch a way- and manner, 
as never had a former Preſident or fecond Practice : 
For 


'To' which Eutychins anſwered , That as Jo 
the Sepulchres of the Dead , and burnt their Bones : , Kin,14.16... 


te 
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For he infuſed ſome drops of, the; conſecrated, Cup, into. 
Ink, and therewith writ a: Sentence of ,Arathema a+ 
ainlt Pyrrbus.” Hiſt, Mag-' Cent. 7. cap, 39. Whether 
os Dead may. be" Excommunicated * was the firſt 
acftion moved in' the Fifth General Council af Con- 
Frome - An. 55+. under the Emperour SF Ofnan;, 
ial opened 


S$othe Memorials of ſuch might be accurſed after their 
death, who had injured the Church, ;u their. life ; for 
which pertinent Anſwer the ſaid Emperour made him 
Biſhop of ConSFantinople ; 16 that he ſucceeded Menas,.. 
who about the ſame. time had departed this life ſud- 
denly, ſitting the Council. That worthy Prelate, who. 


affirmed That.it was certainly unlawful to' Excommus- DP": Taylor in 
2) Fi LEE 33-08 IC -3YT ils Dont 1}. ac; 1. + bisCaſes of 
ncate arty man t or not paying. 1 he Fees, of Courts 3 I Conſcience. 


_ 


ſcarce ſo-generally credited in his Law, as he may 'de- lib.z. cap.4... 
ſerve to be in.his Dot7rines , eſpeciafſy when his Rea- {9517-2u4;. 


ſon. for that Aﬀertion, viz. That a Contumacy there 
(ſpeaking of Courts Ecclefiaſtical ) # ay Offence againſt 
the Civil Power , is duly weighed and conlidered; and' 
more eſpecially,” when ſuch- Fees 'are. not_paid, not= 
withſtanding the, Orders 'and Decrees of fuch-,Courts 
for the payment thereof:. Contempts of which kind- 
might paſs wholly unpuniſhed, if Eccleſiaſtical *Cenſures 
ſhould not take place 1n ſuch cafes. Many are the. Pre- 
judices. which' enſue upon Excommunication , ſome 
whereof ( in caſe of obſtinate perſiſtency ) reach us as- 
Men as well as Chriſt;ans , and ſeem,- as it were, to a 
man us, as well as unchriſtian us; extending ( per 
brachium Seculire) as well to our. C:vil Liberty , as 
(per cenſuram Etcleſraſticam)) to our ChriFian; having 
a dreadful influence both on Body and Soul , and that 
in both worlds. Rebufſus enumerates no lefs than. a- 
bove Threeſcore of theſe penalties, for fo he calls them, 
Peng contra Excommunicatos. Rebuff. de Excom. nou 
vitand. . Such perfons as are extrz Communionem Ec. 
clefiz,, or Excommunicates with us, - were. apud He- 
bros anciently called Apoſynagog? , as caſt. out of the 
Synagogue, - 


86 Fye ' Introdudton. 
Synagogue, and for their Contumacy Extoyres , to be 
ſhunn'd. of all men until they repented. O17. Such as 
are Anathematiz'd and under the greater Excommuni- 
cation, are as it were expell'd out of all Humane' Society 
and baniſh'd from Mankind ( underſtand it of thoſe 
within the Church ;) ſuch an Anathema may be ſome- 
what compared to that Puniſhment , which the Rowans 


—— 


of old called Interdiio ignu & ague , borrowed from 
the Graczans , which their great Legiſlator Draco ena-- 
ed as a Law to the Atbenzans, and which Puniſh-. 


ment in truth was ſecond to none , ſave that whichis 
_—_— EE RNs Ju Fe 


owards the cloſe of this Eccleſiaſtical Abridgment 


you have ſome mention made of the Statute of G:rcim- 
ſpeFe Agats: Th the Thirteenth year. of the Reign of 
King Edward the Firſt, As.1285. the Bounds and Limits 
of both JuriſdiQtions Sp:r:t4al and Temporal were fix'd 
by Parliament, by a Statute under that Title, the Eng- 
liſh whereof tranſlated from the Zatin out of the &;- 


cords runs thus, v1. 
* Suppoſed to 


be William ſelves crrcumſpettly in all matters ie hae, oa * Bz- 


Middleron- ſhop ÞF of Norwich, and hs Clergy , not puniſhing them, 
A = wor ;, if they hold Plea in Court Ghriitian, of ſach things as 


one, to ſtand as be meerly Spiritual, viz. of penance enjoyned for 
« Preſident for deadly Sin, as Fornication, Adultery, 'and ſuch like; 
_- for the which many times corporal penance or pecuni- 

ary # enjoyned, ſpecially if a Freeman be convitt of 


ſuch things. 

Alſo Fi Prelates do puniſh for leaving Church-yards 
ancloſed, or for that the Church -#. uncovered, or not 
conventently decked; in which caſes none other penante 
can be enjoyned, but pecuniary. | 

Item, 7 a Parltn demand of hu Pariſhioners Ob- 
Lations and Tithes due and accuſtomed ; or if any per- 
ſon plead againſt another for Tithes , more or A fo 
that the Fourth part of the value of the Benefice be not 
aemanded. | I od | 
Item, 


" The King to hs Judges ſendeth Greeting. Tſe your 


my tits 


Item) If '-a Parſon Hemand Myriuarier ty faces, 
evhere # Mortuary bat9 uſed to have peewmven.. 0 

. Item, If a*Prelate of 'a Chnreh.,,” on"af a" 'Nitvon 
demand a Penſion ne to themſelves', all fats dumand's 
are: t0 be 'muade in a Spirittial' Court?" #na'for laying 


"violevt hands on a Praeſt',” und" im caſtof Defamation, 


it hath bhetn 'gramed alreatty , that 3t ſhall be voved ma 
' Spiritual Court-, when money #-not demanded," but- 
thing done: for puniſhment of Sin, aud 1ikewwiſe for 
breaking an Oath. In all caſes: afore. veheir foul, this 
Spiritual Fudge ſhall have power to take knowledge , 
notwithſtanding the Kitigs Prohibition. vid. Lind. 
Conſtit. lib. 2. Tit. De Foro-Competenti., Vid. Full. 
Chur.Hift. lib.3.p.79- | 

Now whereas ſome doubt hath heretofore been, whe- 
ther this were indeed an Act of Parliament, or any 
thing more than a Conſtitution made by the Prelates 
themſelves, or only a meer Wr:t iſſued out from the 


« King to his Judges, Sr. Ed. Coke. Inf#i7. par.z. pag.q87. 


reſolves it in expreſs terms thus, -viz. Though ſome 
have ſaid, that thu was no Statute , but —_—_ by the 
Prelates themſelves ; yet that thu s an Aft of Par- 
lament, it x proved, not only by our Books, but alſo by 
an Att of Parliament. 

By this Statute of C:rcumſpefFe Agate , the Eccleſi- 
aſtical Court might proceed to punith the- Offender , 
who offered violence to a Prieſt; the which de jure it 
might do by proceeding Ex Officio © pro ſalute anime, 
Dammages on an AtFion of Battery in the caſe reſerved: 
to the Common Law: - | 

To conelude:;; The Proteſtation which Belamera the 
Canoniſt, in the Proem to his Le&ure on the C12922x- 
tine Conſtitutions makes , 1hall ( as to this Repertorinm 
Canonicum, Furiſue Anglico-Eccleſta5tici Compendium) 
be mine, I4 ſubmittens correftion; &© determinations 
tam Canonum Eccleſtaiticorum , quam Statutorum, Fu: 
rumque Publice Forenſuum & Secularinm , © cujulſlibet 
melius ſentients,\ProteiFans, quod ft in preſenti Opuſ- 
calo de lapſu chatami , aut inagtertentia:, vel forte 
EXC 
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ex ignorantia aliqus jam: Seripſerd, id preter in- 
tentionem fcribere me contigerit: . $i etiam aliqua 
Scrigſera, que errorem ſaperent, aut male ſonarent , 
zlla ex-nunc Revoco., © volo haberi pro non Seri- 
ptw.; Determinationi buſque  Eccleſie Anglicanz ,. © 
dift:-:Jnru Forenſis -Oraculs ſemper , i. in. omnibus 
wolo ſtare. Et hanc Proteftationem volo pro Repe- 
tita haberi in.quolibet Difforum meorum, © etiam 


 Ccondicendorum , ut {i reprobantur ditta, Atfor non 


ropter- hoc reprobetur.- , \;, \ _ 
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CHAPEL 


Of the Fings Supremacy: 
1. 4 Deſcription thereof, or what it is, 
2. The Eſtabliſhment thereof by Statute Laws, 
3. The Oath of the Kings Supremacy ; when firſt Enafted; the Cauſe. 
thereof. 
The King in bis own Dominions, Dei Vicarius, 
5. The King Swupream Governour (under God) of the Church in 
Englang 6c: $i 
6. Impugners of the Kings Supremacy bow cenſured by the Canon. 
7, In matters Eeccleſiafitcal the King hath bere the ſame power de- 


I 
is: 


_—_— 
—_ 


11, No Canons or Eccleſiaſtical Conſtitutions to be made, or to be of 
' force t0 oblige the Subjed without the Royal Aſſent, 
12. The Regal Supremacy aſſerted by the Ecclefiaſticat TajunGions of 
King Ed.6. 
13.-The ſame furtber aſſerted by other Ecclef. Powers and Authorities. 
14+ The Regal Supremacy aſſerted in the Reign of Ducen Elizabeth. 


& His Eccleſtaftical Abridgment begins with the Re- 


LY gal Supremacy, a Point which cannot be touch'd 


BY with too much tenderneſs; ſuch.of the Church 
SS& Of Rome as queſtion the validity thereof, may be 
Se preſumed not to have conſulted that Learned Ca- 
zonift of their own, Jo. Dyuintinus Hadeus,, where he ſays, That 
B. Nemans - 


= . jure, which the Pope formerly exerciſed by Uſurpation. - 

Fs 8. The Kings of ths Realm anciently made their own Canons and - 
OY | Fecdleſiaſtical Conſtitutions without the Popes Anthority. 

b_ o.The King is Lex viva,in ſome caſes may diſpence with ſome Canons; 
Pp ; 10. Proviſoes of ſome Statutes in right of the Kings Supremacy. 
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F:.Onint. Hed: Nemini dubium, quin in Primitiva Eccleſia de rebus & Perſon Eccle- : 


Repet.In  gaticy Principes jus dixerint, The Exmpezours were all Secular 
FT nel "" Princes , who by thoſe Laws which they eſtabliſhed touching Per- 
ite h_ ſons and Things Eccleſiaftical, proclaimed to all the world their 
Supremacy therein: The Thirteen firſt Titles of the Fir Book of 
the Emperour Juſtinian's Code , — Conſtitutions of divers 

Emperonrs , do treat and judge of Thing 
Kcclefraſtical 3 yea , the Emperours Arcadius and Honorius ejeQed 
a Biſhop as well out of his Title of Eccleſiaſtical Dignity as 
out of his Epiſcopal See , and commanded him-to be Banibed 
for diſturbing the publick Peace. /. quicunque, C. de Epiſc.&* Cleric, 
By this. word | Supremacy] is here underfiood-, that undoubted 
Right and ancient JuriſdiQion over the State .Ecclefiaſtical within 
theſe his Majeſties Realms and Dominions ( with the aboliſhiog of 
all Forein and Uſurped Power repugnant to the ſame ) which the 
Laws and Statutes have reſtored to the Crown of this Ringdom, 
and now inveſted jn the King, as the Higheſt Power under God 
within theſe his Majeſties Realms and BDominions , unto. whom 
all perſons within the fame, in all Cauſes and Matters, as well 
Eccleiialtical as Temporal , do owe their Loyalty and Obedience, 
before and above all other Powers and Potentates on Earth what- 

ever, 

(2.) By the InjunQions of King E4. 6, to the Clergy, all per- 
Vid. B. Srar- ſons Ecclefiaſtical having cure of Souls, were Four times a year 
Collett. Edits to preach in vindication of the. Kings Supremacy, and in oppo- 
1675+ ſition to the uſurped power of the Biſhop of Rome in this King- 
dom. There. weredivers Laws made in the time of King H. 8. 
for the extinguiſhment of all Forein Power , and for the xe-. 
ſtoring, unto the. Crown of this Realm the Ancient Rights and 
JuriſdiQions of the ſame 3 which is the ſubGiance of. the Pre- 
amble of the Statute of 1 EJiz. cap. x. The expreſs Letter and 
Ca) Co. Irnft, meaning whereof is, as Sir Edwar Coke obſerves ( a ), to reſiore 
P- +. C-74* and unite to the Crown the Ancient JuriſdiQtion Spiritual or 
Eccleliaftical , where ( as he ſays ) the Firſt clauſe of the Body 
of the Act, being to let in the Reſtitution of the Ancient 
Right and Juriſdiction Eccleſiaſtical within the Realm, doth 
aboliſh ail Forein Jmiſdition out of -the Realm. And then 
followeth ., the principal Clauſe of Reſtitution and Uniting of 
the ancient Juriſdiction Eccleſiaſtical , being the .main-purpoſe 
of the AQ , in theſe words, viz. Be it Enadted , + Phat ſuch 
Juriſdition Spiritual or Eccleſiaftical » # by. any Spiritual 
Power or Amtbority | bath beretofore been , or lawfully may 
be exerciſed or uſed for the viſitation of the Eceleſiaftical State 


aud Perſons , . end forvReformation , Order ,. and Correflion of 


the 


hings and Perſons meerly . 


———"O ae Hinge Shpretaeyo 


the ſame, and of -all manner of Errors, Hereſies,S chiſms, Abuſes, Offen- 
cer, Contempts and Enormities, ſhall for ever by Authority of this Par- 
liament. be united and annexed to the Imperial Crown of this Realm. 
This A by a former Clauſe thereof doth Repeal the Statute of 
3 and 2 Ph.& Ma.c.8. whereby the Acts of 26 H.S.c.1.and 35 H.S. 
e.3.were repealed 3 fo that the At of Repeal being repealed, the aid 
Ads of H. $8. were implicitely revived, whereby it is declared and 
enaQed; That the King, bis Heirs and Succeſſors, ſhould be taken and 
accepted the onlySupreamHead inEarth of the Church of England,and 

ould have and enjoy, annexed to the Imperial Crown of this Realm, 
4 well the Title and fiyle thereof, as all Honours, Dignities, Prebemti- 
aencies, Juriſdidions, &c. to the ſaid dignity of Supream Head be- 
longing,&c. By which Style, Title and Dignity the King hath all 


Eccleſiaſtical JuriſdiGion whatever (6b); . And by which Statute the (4 Co. ibid- 


Crown was but remitted and refiored to its Ancient Juriſdiction, 


which had been formerly uſurped by the Bithop of Kome (c ).And (c) Davis 1+ 


this is that Supremacy which is here meant and intended. 

(3.) The ſaid Statute of 1 Eliz.c.1.doth not only repeal the aid 
Stat, of 1,and 2.P. & M.c.8. but it is alſo a reviver of divers Ads 
aſſerting ſeveral branches of the Kings:Supremacy, and re-eſtabliſh- 
ing the ſame 3 it doth likewiſe not only aboliſh all Forreign Autho- 


rity, but alſo annex the Ecclcfiaſtical Juriſdiction to the Crown of * _—_— _ w 


Z, pa : - Letters Patent 
Ecclefiaſtical Juriſdiction: And then further EnaQts to this effe&t, of the High 


viz. That all Ecclehtiaſtical-perſons of what degree foever , and all Cmmiffione 
and every Temporal Judge, Juſtice, Mayor, or other Lay or Tem- ©% 


this Realm, with power to aſſign Commiſſioners for the exerciſe of 


foral Officer or Minitter , and every other perſon having Fees or 
wages from the Crown, within this Realm or the Dominions there- 
of, ſhall upon his Corporal Oath teſtihe and declare in his Conlſci- 
ence, That the Kiugs Majeſty is the ouly Supream Governour of thy 
Realm , and of all other ba Majeſties Dominioas and(Conntries , as 
well in all Spiritual or Eccleſiaſtical things or canſes,us Temporal ; And 
that no Forreigns Prince, Perſon, Prelate, State or Potentate hath or 
ought to bave any JuriſdiGion , power , ſuperiority , preheminence or 
authority, Eeclefiaſtical or Spiritmal, within this Realm, And there- 
fore doth tatterly,renounce aud forſake all Forreigh Furiſdiftions powerg, 
ſapertorities and authorities, and doth promiſe that from-benceforth 
be ſhall bear Faith aud true Allegiance 20: the Kingt Majeſty, bis Heirs 
and lawful Succeſſors., axd t# tis power ſhall aſſitt and defend all Tu- 
riſdictions , priviledges, prehemineucies and authorities granted or 
belonging to the Kings Majeſty, bis. Heirs and Sueceſſors, or united or 
annexed to the Imperial Cronin of .4hir Realm, The practices of the 
Romauiſts in the 4th year of Queen Elizabeth , and the danger 
thereby threatning both the RT PIE occahoned her to call 
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a Parliament 12. Far. 41.1564, which paſſed an ACt For aſſurznce 
of the Queens Royal power over all Eftates and Snubjefis within ber 
Dominions. By which Statute was enacted The Oarh of Supremacy; 
as alſo what perſons were obliged to take it , and who ſhould have 
power to adminiſter the ſame : And this was both the original and 
the cauſe of that Oath. By the (aid Statute of* 1 EP. c. 1.appears 
alſo what the penalty is for refuling to take the faid Oath: as alſo 
the penalty of maintaining a Forreign Authority, as likewiſe what 
other perſons than the tore-mentioned ſhall be obliged to take the 
ſaid Oath 3. which was afterwards again further. ratitied' and cſta- 
bliſhed by the Statute of 5 Eliz.c.1.. 
(4.) The King within his own Territories and Dvminjons , is 
(according to Bratton ) Dei Vicariu tam in Spiritualibus quam Tem- 
C1) Bra, de poralibus (d). And in the Eccletiaſtical Laws of Edward the Con- 
Leg. % Eon- foſſor the King is ltyled, Vicarius ſummi Regis , & Reges regunt Ec- 
ſue þ) ah <8 cleſiam Dei, in immediate ſubordination to God (e): Yea the Pope 
> 7 6. roy himſel!, Elentherics, An. 169. fiyled King Lucius , Dei Vicarius in 
Sp {m. Conc. Regno ſuo (Cf): "20s | 
6f) Spelm.it» (5.) The Supremacy which heretofore the Pope did uſurp in this 
Kingdom, was in the Crown originally, to which it is now legally 
reverted. - The Kings Suprermacy in and over all Perſons and Cauſes 
Ecclctialtical, within his own Dominions; 1s <fſentially inherent in 
him fo that all ſuch Authority as the Pope here once uſurped, 
claiming as Supream Head, did originally and legally belong to the 
Ce) 26 He 8.1. Crown,and is now re-united to it by ſevera] Statutes as aforelaid(g ), 
1 El.1-5 Elle On this Supremacy of the King, as Supream Head, Sr. Edward Coke 
vid. Cc-Inftit. -.ounds the power of granting*az Commiſſion of: Review after a 
role" ſup. D- finitive Sentence in the Delegates (h); for one Reafon that he 
de Com. ad gives, is, becauſe after a Dehinitive Sentence the Pope, as Supream 
Revid. Head by the Canoz Law, uſed to grant a Commiſſion Ad Reviden- 
dum: And ſuch Authority as the Pope had , claiming as Supream 
Head, doth of right belong to the Crown 3 Quia ficut Fontes com- 
manicant. aquss fluminibus cumulative , non privitive: fic Rex ſub- 
ditis ſuis Furiſditionem communicat in Cauſir Eccleſiaſticis Cvigore 
(3) Ceibid, Statuti in hujuſmadi Caſu editi) cumulative, nox privitive (i), 
Ry the Second Canox of the Ecclctialtical Conſtitutions of the 
=dit.Ar.1623+ Church of England it is ordained , Fhat whoever ſhall affirm, that 
the Kings Majeſty hath not the ſame Authority in Cauſes Eccleſi- 
aſtica], that the godly Kings had among the Jews and Chriſtian 
Emperors in the Primitive Church , or impeach in any part his Re- 
gal. Supremacy in the ſaid Caſes reſtored to the Crown , and by the 
Laws of this Realm therein cſtabliſhed:, ſhall be Excommunicated 
ipſo fafio, and rot be reftored-but only by the Archbifhop-after his 
xepentance.and publick revocation of: thoſe his wicked Errors. 


(7-) The: 


Of the Tings Supremincy, 


- (7: ) The King.being next under'God Supream:Governour of 
the Church of England, may Dua tal redreſs as he ſhall ſee cauſe, 
in all matters of Spiritual and Eccletiaftical Juriſdiion for the 


conſervation of: the Peace and Tranquillity of his Realms:(& ). The (4) Vid. Sta, 


Pope, as appears by the Stat.of 25 H.8. c.2 x, claimed full power to 
diſpenſe with all human Laws of all Realms in all Cauſes, which he 
called Spiritual : Now the King as Supream hath the ſame power 
inhimfel{ within his own Realms legally , which the Pope claimed 
and exerciſed by Uſurpation. Fadem preſumitur mens Regis , que 
eft Faris. The Kings immediate, perſona}, ordinary,inherent power, 
which he executes or may execute Arutboritate Regia ſuprema Ec- 
cleſiaſtice, as King and Supream Governour of the Church of 


England, is one of thcſe Flowers qui facinnt Coronam (1). Nor is (!) Colt and” 


. Lab 2nd by Stat  G/ov'rT againſt 
the Kings immediate power refrained by ſuch Statutes as authorize the Biſhop of 


Coventry andÞ 


inferiour perſons: The Lord Chief Juſtice Hobart aſſerts, That 
although the Stat. of 25 H, $.21. doth ſay , That all Diſpenſations, 
&c. ſhall be granted in manner and form following, and not other- 
wiſe, yet the King is not thereby reſtrained, but his power remains 
full and perfect as before, and he may ſtill grant them as King tor 
that all Acs of Grace and Fuſtice ow from him (m), By the 
Eighth Canon Concilit Calchathenfir held under Pope . Adrian the 
Firti, Az.787. the Pope had power to grant what Immunities and 
Priviledges he pleaſed in Church-matters, and they were by the 
{aid Canon to be duly obſerved : Whatever Authority the Pope pre- 
tended to in this Kingdom in ſuch matters by way -of Uſurpation, 
the ſame may the King, as Supream Governour of the Church next 
under God in his own Dominions, uſe and lawfully exerciſe by his 
Regal Authority, ex juſta plenitudine Poteſtatis ſue. Likewiſe Pope 
Agathon, Au.689, in Concilio Romano-Britannico,exerciſed his Papal 
Authority, in the time of Lotharius King: of Kent; not only touchs 
ing the Reformation of Errors and Herelies then'in this Church, 
but alſoas to the compolure of differences and diſſentions that then 


lupradf&. 


Lichfreld, 
Hot - Reps 


(mn) Ibid? 


Conci I. Cate 


chuth.c. 8. #4 
Spelms 4 


were among the Clergy of this Realm. Such Preſidents of the u-.- 


lurped power of the Papal See exerciſed in this Kingdom, are now 
of no further uſe, than to illuſtrate or exemplitie the Legal power 
inherent in- the Kings of this Realm in ſuch matters of -Ecelcliaftical 
Jurifdiion3--for the moſt High and Sacred Order of Kings being 
of Divine Right; it follows that all perſons of what eſtate ſoever, 
and all Cauſes -of what quality foever , whether Ecclefiaftical or 


Civil, within his Majefties Realms and Dominions, are ſubordinated - 


to the Power and Authority.of the King as' Supream. It is not 


only acknowledged, but alfo-conſtituted by way of an Eccleſiaſtical 5, 3. of the 
Canon, That the power of Calling and Diffolving Counci{s*both Synod held 


National: and Provincia), is the txue Right of - all Chriſfkan Kings 
within their.own Realms and Territories. (8.) The 
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| (8.) The Eccleſiaſtical Legiſlative power was ever in the Kings 


of _ this, Realm within their: own Dominions 3 That -in Ancient 


times they made their own Eccleſiaſtical Laws , Canons and Con- 


ſiitutions, appears by ſeveral Preſidents and Records of very great 
Antiquity', which were received and obſerved within their own 
Territories without any Ratifcation' from any Forreign power. 
One.inſtance (among many) may be given of the Eccleſiaſtical Laws 
of Alured Mag.Regis Anglornm, An.887, This they did de jure, by 
virtue of their own inherent Supremacy, And therefore when 
Pope Nicholas the Second, An.1066. in the Bull,wherein he ordained 
Weſtminſter to be the place for the Conſecration of Kings , gave 
power to Edward the Confeſſor and his Succeſſors, to conſtitute ſuch 
Laws in the Church , as he ſhould think fit , he gave him therein 
no more than was his own before: For the Kings of England 
might ordain or repeal what Canons they thought tit within their 
own Dominions in right of their Regal Supremacy, the ſame being 
inherent in-them Jure Divino, non Papali, For we tind that in 
King Ztheldreds days, An. 1009. in Concilio Fnbamenfi Generali, 
the Canons then made, and afterwards cauſed by King Kanutus to 
be Tranſcribed, were called the Kings Canons , not the Biſhops 3 
Ex hujus Concilii Canones , quos in ſuas Leges paſſim trauſcripſit Rex 
Canutus, Malmsburivs Etheldredo Regi , non Epiſcopis , tribuit, 
And the Peers of this Realm per Synodum Landavenſem were un- 
excommunicable, #if: pris Conſulto Rege, aut ejus precepto. Which 
is a; plain demonſtration, That the Kings of England Anciently had 
the Supremacy and ſuperintendent Ecclefiaſtical power and Juriſ- 
dicion inherent in thernſclves exclulively to all other, cither home 
or Forreign powers. whatever. - 

(9.)Itis by good Authority aſſerted, That the Ring as Swupream, 
is himſelf inſtead of the whole Law ,. yea, that he is the Law it 
ſelf, and the only chick; Interpreter thereof, as in whoſe Breaſt re- 
lides the, whole knowledge of the ſame 3; And that his: Majeſty by 
communicating his Authority to his Judge to expound the Laws, 
doth not thereby abdicate the fame from himſclf , but thathe may 
aſſume it again unto him, when and as oft as he pleaſes. Dr. Ridl. 
View, p.2.c.I.Sed.7, Conſonant whereunto is that which Boxrellus 
hath, Principum Placita Legis habent vigorem, & eatenus vim Legis 
obtinebunt, quatenus fuerint cum honeſtate conjunfa. Borel.de Magiſt. 
Edid.1.2.c.4.&* Roland. a Val.Conſ.g1.nn.54.v.2, And Suarez tells 
us, That Prenceps eſt Lex viva , & reipſa precipit , ut Lex per ſcrip- 
turam. Of which Opinion alſo is Alexander,  Imola, and many 0- 
thers.Suar. Alleg.9.nu.13. The grant of Diſpenſations is a peculiar 
and very conſiderable part of Ecclefiaſtical Jurifdi&ion,the which is 
Etminent]y in the Crown 3 and: by the Stat. of 25 H. 8, the Arch- 
biſhop 


EE 
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biſhop of Canterbury may grant Diſpenſations : ' Archiepiſcopus poſſit 
diſpenſare contra Statutum Provinciale per ſe editum; Et qui potrff 
jus condere, poteſt illud tollere; Lindw. de Cler. Conju. c. 2. gl. ult. 
Extr, de EleG.c. Signifieaſti, & c. Intonnit. And in another place, 

piſcopus in quibuſdam Cafibus Difpenſare poteſt contra + Canoner. 
Conſt, Otho. de Cencu, Cler. gl. ver. Mevitis, - = 

x0, The Laws and Statutes of this Realm have. been tender of 
the Kings Supremacy ever fince the Forreign power oyer the State 
Eccleliaſtical was aboliſhed 3 In the Statute of 13/Cr, 2. cap. 12, 
there is a Proviſo, That nothing in the ſaid Ac ſhall extend. to a- 
bridge or diminiſh the Kings Majefties Supremacy ia Ecclchiaſtical 
matters and affairs. And in the Stat. of, 22 C9r.2.09þ;1. there is. a 
Proviſp, That, not any thing therein contaiaed' ſhall extend to in- 
validate or avoid his Majeſties Supremacy in Ecclefiaftical affairs 3 
but that his Majeſty, his Heirs and Succeſſors , may from time to 
time, andat all times hereafter, exerciſe and enjoy all Powers and 
Authority in Eccleſiaſtical affairs, as fully and :amply as any of his 
Predeceſſors have or might have done, 

I1- Asno- Conyocations ſor Ecclehaſtical GonRitutions , or for 
correction or reformation of Abuſes in the Church , -can be Con- 
ven'd without his Majeſties Writ for that end and purpoſe : ſo be- 
ing Conven'd, no Canons or Conſiitutions that ſhall then be agreed 
on, can have any effect in Law, or be in force to oblige any .of his- 

Majdtiics Subjects until his conlent thereunto be fixſt had and ob- 
tained, and-until they ſhall have the power of Eccleſiaſtical Laws 
by being ratiticd and coptirmed by the Supream Authority. There-- 
fore-the Archbiſhop of Canterbary may not hold a Council for his Never uſedtg 
Province without the Kings leave 3 for when ſuch Council was held be held bur 
by. Hubert Archbiſhop of Canterbary, it was prohibited by Fitz- by Soverelgn” 
Peter Chief Juſtice , for that he had not the Kings Licenſe therein, \;,. CO 
buthe would not. obey (#). And 13 E.3.Rot.Rarl,M.1, there was a (») Speed $38 
Writ for a Convocation of the Clergy of the Province of Canter- 12. 
bury and Pauls; And. another for- the other of York, wid. Stet. 25 
H.8. c. 19. where the Clergy of Engiand acknowledge that the 
Convocations of :theſame Clergy are , and always have been and 
ought to be afſembled only by the Rings-Wxit. The Gonvocation'is-Roll. Abridg, 
under the power and Authority of. the Kings. -22 £.3,45.b. verb. Prercga= 
(t2.) Aﬀer. the Reign of King H. $i this Supremacy in the * MK, 

Crown was ſignally exerciſed by King Ed. 6. Ryling.himfclt ;;. Sus 
pream Head (under Cbrift,) of the Church of England and TIre- 
tandjn the Preface of his InjuvGioxs,given as. well to all the Clergy 
as-Laity of 'this: Realtn3' the Gloſe whereot is as followetbs,: wiz; 
All which ſingular Injundions the Kings Majeſty miniftreth unto his- 
Clergy aud +beir- Succeſſors ,. and- w« all his. loving, Subjed: ; ftraigly- 
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Vid. the In- 
JunGions in 
Biſhop Spar- 
rows Collet. 


of Armncles, 


charging and commauding them to obſerve and keep the ſame,upon pain 
of Deprivation, Sequeſtration of Fruits or Benefices Suſpenſion, Excom- 
munication, and ſuch other Coercion, as toOrdinaries or others having 
Eccleſiaftical Furiſdifion, wbom bis Majelty bath appointed for the due 
execution of the ſame, (all be ſeen convenient : Charging and com- 
manding them to ſee theſe InjunQtions obſerved and kept of all perſons, 


being under their Furiſdifiion , as they will anſwer to his Majeſty for 


the contrary; And his Majeſties pleaſure is , That every Juſtice of 


Peace ( being required ) ſhall aſſiſt the Ordinaries and every of them for 


the due execution of the ſaid Injuncions. 
(14.)The Three firſt Articlesto be enquired of at the Viſitations 
within the-Province of Canterburyin the ſecond year of the Reign 


. of the-ſaid King Edward the Sixth, were as followeth, vis. 


Biſhop Spar- 
row's Colle&. 
pbi'ſupr.p-25. 


Art. 37. 


(1.) 'Whether Parſons, Vicars and Curates, and every of them have 
purely and fincerely, without colour or difſimulation, four times in 
the year at the leaſt, preached againſt the Uſurped power , pre- 
tended Authority 'and Juriſdiction of the Biſhop of Rome? 
(2.) Whether they have preached and declared likewiſe four times 
in the year at leaſt, that the Kings Majeſties power, authority and 
preheminence , within his Realms and Dominions , is the higheſt 
Power under God ? (3.) Whether any perſon hath by writing, 
cyphring, preaching or teaching, deed or a obſtinately holden, 
and ſtand with to extol, ſet-forth, maintain or defend the authority, 
juriſdiction or power of the Biſhop of Rome , or of his See hereto- 
foreclaimed and uſurped, or by any pretence , obſtinately or mali- 
ciouſly , invented any thing for the extolling of the fame, or any 
part thereof? Likewiſe by the Articles of Religion, agreed on by 
the Convocation held in London, and publiſhed Am. 155 3. by the 
Authority of King E4.6. it is declared , That the King of England 
is Supream Head in Earth next under Chriſt of the Church of Eng- 
land, ec. and that the Biſhop of Romo bath ns Furiſdifon in this 
Realm. Thelike you have in-the Articles of Religion agreed on 
by the Archbiſhops and Biſhops of both Provinces, and. the whole 
Clergy, in the Convocation held in Loxdox, An. 1562. and pub- 
liſhed by the Authority of Queen Elizabeth , That the Queens 
Majeſty hath the chief Power in this Realm of England , and other 
ber Dominions, nnto whom the chief Government of all Eftates of this 
Realm, whether they be Eccleſiaſtical or Civil , in all Cauſes doth ap- 
pertain, and is not, nor ought to be ſubje# to any Forreign Juriſdifion, 
Which Articles ( being the Articles of the -Church of Exgland 
were -afterwards ratified and confirmed -by his-: Majeſty , King 
CHARLES 1. of ever Bleſſed Memory, by his Royal Declaration. 
thereunto prefixed , in which Declaration you-have as 'followeth, 
vit» That we are Supream Governour of the Church of England, or 
8#0atk 
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that if any difference riſe about 1be External Policy concerning the In- 
juntiions, Canons,or ther Conſtitutions whadſoever thereto belonging, 
the Clerpy in their Convocation is to order and ſettle them, having firft 
obtained leave under our Broad Seal ſo to do : and We HC 
ſaid Ordinances and Conſtitutions, provided that none bs mage con- 
trary to the Laws and Cuftomes of the Land. Likewife in the firſt of 


the aforeſaid TvjanEions of King Ed.6. as alſo in the firſt of the 1u- . 


jundions given by Q. Elizabeth , concerning both the Clergy and 


Laity of thisRealm, publiſhed Ann.1559. being the firſt year of her 


Reign, it is enjoyned, That all Deans, Archdeacons, Parſons, Vicars, 
and all other Eccleſiaſtical perſons, ſhall faithfully keep and obſerve, 
&c, all and ſingular Laws and Statutes made for the reſtoring to the 
Crown, the ancient Juriſdiction over the State Eccleſiaſtical , and 
aboliſhing of all Forreign power repugnant to the ſame,Gec. By the 
Statute of 25 H.8.c.19. Appeals to Rome are prohibited 3 and it is 
Ordained,that in default of Juſtice in any of the Courts of the Arch- 
biſhops of this Realm, it ſhall be lawful to appeal to the King in his 
Court of Chancery,and thereupon a Commiſſion ſhall be granted,6ec. 
And by a Proviſo towards the end of that Statate an Appeal is given 
to the King in Chancery upon Sentences in places exempt, in the 
ſame manner as was before ufed to the See of Rome. And as by the 
faid Statute there may be an Appeal to the King in Chancery, when 
the Suit is in the Archbiſhops Court, or ſome Peculiar exempt: fo 
in ſome Caſes the Appeal may be to the King generally, as he is Su- 


-pream Head of all Eccleſiaſtical Juriſdiction within the Realm 3 for 
| by the Statutes made-in the time of King Hex. 8. the Crown was 
only-remitted and reſtored to its Ancient Juriſdiction , which had 


been uſurped by the Biſhop of Rome: 33 Ed. 3. Fitz. Aid del Roy 
103, Reges ſacro olea xnfti Spirituals Furiſdidionu ſunt capaces, 
Rex oft Mixta perſona cum Sacerdote. Et cauſa Spiritualis Committi 
poteſt Principi Laico, Caſſan.in Catal. glomuad.p.y, Conſid.2 4. The 
King.of Exgland,ec. is Perſona Sacra & mixta cum Sacerdote, and 


at his Coronation; by a ſolemn Conſecration and Undtion becomes a 


Spiritual perſon, Sacred and Ecclefiaſtical,and then hath tam Veſten 
Dalmaticam.as an emblem of his Royal Prieſthood, quam Coronam 
Regt in reſpe of his Regal power in Temporals , and is Supream 
Governour in all. Cauſes and over all Perſons,as well Eccleſiaſtical as 
Civil. The King is Supream Ordinary by the Ancient Common 
Law of England, before the Statute of 24 H.8.cap.12. for a Religna- 


Vid.Roll. Abr. 
ver. Preroga- 
tiv.Lit.G.232, 


tion might be made to him (@_);he might make a Grant of a Church __ ” 
toa manto hold to his own proper uſe; (b) he might not only (6) 5 E. 3. 
exempt any. Eccletiaſtical perſon out of the Juriſdiction of the Or- Fitz.Q.Imp- 
dinary, ('c) but alſo give him Epiſcopal JuriſdiQion 3 he might Pre- 29: Vid-29 E. 


Ordinary, 


ſent to Free Chappels (in default.of the' Dean) by Lapſe,and that as Mp H.7.23 
C | pe » + () 
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Otdinary, and. in reſpe@ of his Supream Eccletiaſtical Jurifditionz 
(d)27 E3.84. (d,) he might diſpenſe with one not lawfully. born, to be a'Prieft; 
F.N.B.34-f. Ce) albeit the Eccleſiaſtical Laws allowed: within this Realm do 
&) L Ta prohibite it 3 but the reaſon is , for that it is not Malum in ſe , but 
Fitz. Ouare Malum probibitum, In a word, All that the Pope was wont to do 
non admiſit, 7. in fuch caſes within this Realm, as Provitions, (f) Appeals to Rome, 
vid. Star.25- (g ) holding Plea ot Spiritual -things- thence ariling (b.); Excom- 
Fa ny P10%!” munications by-his Bulls (#), and the like, were no other than U- 
(2) Vid: Pre- furpations. and Encroachments on the Dignity and Prerogative 
. amble of the Royal. 

Stat. of 24 He (14,) Inthe Reign of King H. 8. An. 1539. the Abbots. of Col- 
92 an cheſter, Reading.and Glaſtenbzury, were condernned-and executed un- 

F.N.B. 44.h, der colour-(fo the Author expreſſes it) of denying the Kings Supre- 

Ci) 3o All. pl- macy 3-.and their-rich Abbies ſeized on, as Contiſcations to the uſe of 
19. . the King (&_):. But when the Act of Supremacy came to be debated 

{1 parent in the time of Queen Elizabeth, it ſeemed a thing ſirange in Nature 
Raurat.. p10. 20d Polity, That. a Woman ſhould be declared to be the Supream 
Head on Earth of the Church of England ; but the Reformed par- 
ty:not ſo much contending about Words and Phraſes, as aiming to- 
oft the Pope of all' Authority within theſe Dominions , fixed the 
Supream power over all Perſons and Eſtates, of what rank foever, 
in the Crown Imperial, not by the Name of Supream Head', but 

tantamount, of the Supream Geverneſs, In Queen Mary's time there 
was an Act of Parliament made ; declaring , That the Regal porper 
was in the Bneens Majeſty as fully as it had been in any off her Prede- 
ceſfors. In the body whereof it is expreſſed and declared,That the 
Law of the Realm is, and ever hath been, and ought to be wrderſtoed, 
That the Kingly or Regal Office of the Realm,and all Dignities, Prerg- 
gatives Royal Power, Prebeminences, Priviledges, Authorities and Ju- 
riſdidions therennto annexed,united or belonging, being inveſted either 
in Male or Female, are,be,and ought to be, as fully, wholly, abſolutely 
and entirely deemed, adjudged, accepted, inveſted\and taken in the one 
#« inthe other, So that whatſoever Statuzri or Law doth limit or ay- 
point; that the King of this Realm may, or ſhall have, execute and do, 
any thing as King, &c. the ſame the Queen (being Supream Gover- 
neſs, Poſſeſſor and Inheritor to the Imperial Crown off this Realm) may 
by the ſame power have and execute ,. to all.intents-, conſtruftions aud 


purpoſes, without doubt; ambiguity; queſtion or ſcruple any Cnuſtome, 


aſe, or any other bing to the contrary udtwithſt auding. By thetcnor of - 


which Ac.made in Qucen Mery's keign is granted to Queen Eliza- 
beth-as mach Authoricy-in all the Church-Concernments,as had been 
Excrciſcd and enjoyed by King H.8..and King Ed.6.according{to any 


Ac or Acs-. of- Parliament-in theix ſeveral times. . Which &&s of 7 


Pazliament(as chr lcaracd'Lawyers'onthele occalions have declared) 


wh 
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were not to be conſidered as Introdudory of a new power, which 
was not in the Crown before, but only Declaratory of an old,which 
naturally belonged toall Chriſtian Princes , and amongſt others to 
the Kings and Queens of the Realm of England. And whereas ſome 
Seditious perſons had diſperfed a rumour, that by the Act for re- 
.cognizing the Queens Supremacy,there was ſomething further aſcri- 
bed unto the Qucen, her Heirs ind Succeſſors, (iz._) a power of 
adminiſtring Divine Service in the Church z which neither by any 
equity or true ſenſe of the words could from thence be gathered, 
ſhe thereupon makes a Declaration toall her Subjects , That nothing 
r4s, or.conld be meant or ifttended by the ſaid 4, than was acknow- 
ledged to be due to King H.8.. and King Ed, 6. And further decla- 
red, That ſhe neither dotb-yor willchallenge any other Authority by the 
ſame, than was challenged and lately uſed by the faid Two Kings, and 
was of Ancient time due unto the Imperial Crown of this Realm, that 
#, under God to have the Sovereignty aud Rule 'over all perſons bora 
within her Realms and Dominionus, of , what eſtate ( either Eccleſiaft i- 
cal or Temporal ) ſoever they be, ſo as no ather Forreigu Power ſhall, or 
ought to have any Superiority over them. Which Declaration pub- 
liſhed in the Queens Injundiions, An. 1559. not giving that general 
fatisfaGtion to that groundleſs Cavil as' was expected and intended 3 
the Biſhops and Clergy in their Convocation of the year 1562. by 
the Queens Authority and Conſent,declared more plainly, vis. That 
they gave not to their Princeſs byvertue of the ſaid A@ or otherwiſe , 
either the miniſtriag of Gods Word or Sacraments ; but that only 
Prerogative which they ſaw to have been given always to all godly Prin- 
ces in holy Scripture by God bimſelf, that is to ſay, that they ſhould 
Rule all Eſtates and Degrees committed ts their charge by God, whe- 
ther they be Eccleſiaſtical ' or Temporal , and reſtrain with the Civil 
Sword the ſinbborn and evil doers, And laſtly, to conclude this 
tender point, There is in the ſaid At, for the better exerciting and 
enjoying of the Jurifdiction thus recognized to the Crown, an Oath 
(asaforeſaid) for the acknowledgment and defence of this Szpre- 
macy, not only in the Z2ueen, but alſo her Heirs and Succeſlors. Like- 
wiſc a power given to the Queen,her Heirs and Succeffors, by .Let- 
ters Patents under the Great Seal of England, To Aſſign and Autho- 
rize, &c. as (he and they ſhall think fit , ſuch Perſons being natural 
born Subjecis , to exerciſe , uſe aud occupy under her and them, all 
manner of FJuriſdidions, Priviledges and Preheminencies in any wiſe, 
touching or concerning any Spiritual or Eccleſiaſtical Juriſdidion with-. 
in the Realms of England and Ireland, or any other her Highneſs Do-. 
minions or Countries, and toviſit, reform, repreſs, order, carred and 
amend all ſuch Errors, Hereſies,$chiſms, Abnſes, Offences, Cantemprs 
and Engrmities whatſoever, which by any manner of Spiritual or 
C 3 Eccle- 
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Eccleſiaſtical Power, Authority or Furiſdidion, or can'or may lawfully 

be reformed, ordered, redreſſed, corretied, reſtrained or amended to the 
HaRenus Dr. pleaſure of Almighty God, &c. This was the Foundation of the 
Heylin ubi ſu- High-Commiſſion Court, and from hence ifſued that Commiſſion, | 
prazp. 230, 'by which the Queens Miniſters proceeded in their Viſitation, in the 
201,28 2. Firſt year of her Majcſties Reign. | 


CHAP, IL 


Of Archbiſhops. 


1. A Deſcrtption of that Dignity here in England 3 the Antiquity, 
Precedency, Priviledges and Style of the Archbiſhop of Canter- 
bury 3 with the Precinfs of that See. 

2. The Antiquity, Precedency,and Style of tbe Archbiſhop of York ; 
with the Precinds of that See. | | 

3. What difference between Archbiſhop aud Metropolitan; and 
7 called Metropolitan. 

4. Three Archbiſhops in England and Wales, Axciently. 

5. The viciſitudes of the Chriſtian Religion Anciently inthis - 
ſland of. Great Britain. 

6. How the Third Archbiſhop came to be loft, 

7. The great Antiquity of an Archbiſhopin London. 

8. The Original of the Style, Primate and Metropolitan. 

9. What the difference Anciently between the Two Archbiſhopricks 
of Canterbury and York; certain Priviledges of the latter. 

10, Whether an Archbiſhop may call Caſes to-his own cognizance, 
nolente Ordinario ? 

11. In what Caſe the Clerk is to be Inftituted by the Archbiſhop, 
where the Tuferiour Ordinary bath right to Collate; Alſo bi 
power of Diſpenſations. 

12. A Caſe at Common Law, relating to the Archbifh. Fariſdifiion. 

13. Certain ſpecial Priviledges of the Archbiſhop of Canterbury. 


(t.) RCHBISHOP | ab Archos,Princeps., & Epiſcopus Smper- 
Dicuntnr Pa- A intendens | is that Spiritual perſon Secular,who within 
tres propter that Province whereof he is Archbiſhop , hath»next 
= _ and immediately under the King, Supream power, Authority and 
ex®tvendes. Juriſditicn in all caufes and things Eccleſiaſtical. Of fuch there 
are only Two in Exgland; one of the Province of Canterbury,ſtyled 

Me: tropolitanus & Primas Totius Anglie 3 the other of Tork, fiyled 

Primss & Metropolitanus Anglie. Under the two Archbilhops are 

'- tweuty 
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ewenty fix Biſhopricks , whereof twenty two in the Province of 
Canterbury , and four in the Province of - Tork: fo that beſides the 
two Archbiſhops, there are twenty four Biſhops. The Chriftian 
Religion in England took root firſt im-the Sce of Canterbury ; St. 
Auftin, who firlt preached the Goſpel to the oxe, was the firſt Arch- 
biſhop of the orber. Canterbury, once the Royal City of the Kings 
of Kent, was by King Ethelbert , on his Converſion , beſtowed on 
St. Auguſtine the Archbiſhop and his Succeſſors for ever 3 and fo the 
Chair thereof became originally fixed in that City of Canterbury 


| Cantuarienſes Archiepiſcopi , Dorovernenles antiquitus difti ſunt : An, Brit. in 


quia, totims Anglicane Eeclefie Primates & Metropolitani fuerunt. Pn. 

The Archbiſhop whereof , being ſtyled Primate and Metropolitan 

of all England, is the firſt Peer of the Realm, and hath Precedency, 

not only before all the Clergy of the Kingdom of Exzgland, but 

alſo (next and immediately after the Blood Royal before all the 

Nobility of the Realm. Sr. Edward Coke lays more,' and lets us to 

underſtand, That in Ancient time they had great Precedency , even 

before the Brother ot the King (4) 3 as appears by the Parliament 71 ce, Inft. 

Roltof 18 E.1. and many others, which continued until it was al- par.4. cap-77. 

tered by Ordinance in Parliament in the Reign of H. 6. as appears in fin. 

by a Rotl of Parliament of that Kings Reign, entred in the Back of 

the Parliament Roll. The Precedency in Parliament and other 

Places of Council at this day is, That the two Archbiſhops have 

the Precedency of all the Lords Temporal 3 and every other Biſhop 

in refpe& ot his Barony, hath place of all the Barons of the Realm, 

and under the cftate of the Viſcount and other Superiour Dignities 3 

Andat this day , in all As, Ordinances and Judgments, &c. of 

Parliament, it is ſaid, The Lords Spiritual and Temporal. The 

Biſhops (among themſelves ) have this Precedency, (1.) The Bji- 

ſhop of London; (2.) The Biſhop of Dureſme 3 (3.) The Biſhop of 

Wincheſter (b). The Archbiſhop of Canterbury , as he hath the (3) ce.ibjide 

Precedency of all the Nobility, ſo alfo of all the great Officers of 

State, He writes himſelf Divina Providentia, whereas other Bi- He is ſtyled 

ſhops only uſe Divina Permiffione. The Coronation of the Kings of 1" the Kings 

England belongs to the Archbiſhop of Canterbury, and it hath > - = A 
j O nm & 

been formerly refolved, that whereſoever the Court was, the King ».; Prxtrags-b 

and Ducen were Speciales & Domeſtici Parochiani Domini Archi- chiepiſc.po 

epiſcopi. He had alſo heretofore this Priviledge of ſpecial remark, C##:uarien/e, 

That ſuch as held Lands of him , were liabte for WardÞhp to him, 

and to compound with him for the ſame, albeit they held other (4)Dr.#:ylirs 

Eands ## chief” of our Sovercign Lord the King (4). All the Bi- _ pow 

ſhopricks in England ( except Direſme, Carliſte, Cheſter , and the tury. "= 

Iſeof Man , which are of the Province of Tork,)) are within the (1 &, jon, 

Provigce of Canterbury (e)), The Archbiſhop whereof hath alſo par.q-cap.74 
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(F) Feglin,ubi 
ſupra, verb. 


York, 


(8) Hbid. 


a peculiar Juriſdiction in thirteen Pariſhes within the City of Lon- | 


don, and in other Dioceſſes, 8&c. Having alſo an Ancient Priviledge, 
That wherever any Mannors or Advowſons do belong to his See, 
they forthwith become excmpt from the Ordinary,and are reputed 
Peculiars, and of his Diocels of Canterbury. If you confider Can- 
terburyas the Seat of the Metropolitan, it hath under it twenty one 
Suffragan Biſhops,whereof ſeventeen in England, and four in Wales, 
But if you conſider it as the Seat of a Dzoceſa# , foit comprehends 
only ſome part of Kent , viz, 257 Pariſhes (the reſidue being in 
the Dioce(s of Rocheſter) together with ſome other Pariſhes dif- 
perſedly ſcituate in ſeyeral Dioceſſes: it being (as aforclaid) an 
Ancient Priviledge of this Sce , that the places where the Arch- 


biſhop hath any Mannors or Advowſons, are thereby exempted - 


from the Ordinary, and are become: Peculiars of the Diocels of 
Canterbxry, properly belonging to the Juriſdiction of = Arch- 
biſhop of Canterbury; whoſe Provincial Dean is the Biſhop ot 
London , whole Chancelloar.is the Biſhop of Wincheſter , whoſe 
Vice-Chancellour anciertly was the Biſhop of Lincola, whole Pre- 
centor the Bithop of 'Salbury, whoſe Chaplain the Biſhop of Wor- 
ceſter , and the- Biſhop of Recheſter (when time was) carried the 
Crofi before him. Lind. Conſt. de Panis, gl. ibid. c.1. ver. tans 
uam, 

(2.)-The Mctropolitan See of York had its Original at the firſt 
reception of the Goſpel in England, when King Lacius eſtabliſhed 
Sampſon the firſt Archbiſhop thereof : Not long after the Converlion 
of the Saxons, Paulinus by Pope Gregory's appointment was made 
Archbiſhop thereof , Az. 622, This Province of Tork anciently 
claimed and had a Metropolitan Juriſdiction over all the Biſhops 
of Scotland, whence they had their Conſecration , and to which 
they ſwore Canonical Obedience ( f). The Archbiſhop of Terk 
ſtyles himſelf, Primate and Metropolitan of England , as the Arch- 
biſhop of Canterbury, Primate and Metropolitan of All England. 
About two hundred years fince, viz. Ax. 1466. when George Nevil 
was Archbiſhop of York, the Biſhops of Scotland withdrew them- 
ſelves from their obedience to him, and had Archbiſhops of their 
own. The Archbiſhop of Tork hath precedency before all Dukes, 


not being of the Blood Royal, as alfobetore all the Great Officers of 
State, except the Lord Chancellour (g)). Ot this Province of Tork 
are the Biſpopricks of Dmreſme,Cheſter, Carliſle, and the Iſle of Max, 
who write themſelves Eboracenſes , or Eborum, The Diocels be- 
longing to this See of York contains the two Counties of York 
and Notingham , and in them 5841 Pariſhes, whercot 336 are Im- 
Propriations. 


(3.) It 


on 
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(3.) It hath been queſtion'd, whether there be any difference be- 
tween Archbiſhop and Metropolitan 3 the DD. herein ſeem to be 
divided, ſome conceiving that there is ſome difference between 
them, others affirming that they are hoth one; the Canon Law 
ſeems in a ſenſe to favour each of theſe -Opinions , ſaying in one 
place, that the Archbiſhop as Preſident hath the charge and over- 


light of the Metropolitans and other Biſhops, 21. Dift. Cleros, In - 


another place, That Archbiſhop and Metropolitan are but one and 
the ſame indeed and in truth, although they differ in Name, Wil- 
hel. in Clem:ult.de Privileg.verb, Archiepiſcopo verſ. fin. Metropolita- 
nus & Archiepiſcopus idem ſunt, Sed Metropolitanus nomen trahit 
a numero Ecclefiarum', viz. a [ metre ] menſura, & [| poli ] 
Civitas. Otho glo.in verb. Archiepiſcopus, De Offic. Archiepiſe. He 
is called Archiepiſcopns, quaſi Princeps Epiſcoporum, in reſpeQ of the 


other Biſhops, whereof he js chief: and Metropolitanus , in reſpect - 


of the number of the Citics or Cathedral' Churches where the Bi- 
ſhopricks are. Lindw. ubi ſepr. gl,ih.ver. Metropolitanum. For the 
word | Civitas | doth ſignifie with us, as it doth in other Kingdoms, 
fuch a Town Corporate as hath a Biſhop and a Cathedral 


Church. Yet Crompton in his Furiſdiflions , in his Computa- - 


tion of our Cities, doth omit Ely, though it hath-a Biſhop and 
a Cathedral Church. Thus Weſtminſter is called a City,and accord- 
ingly there is mention made of a Biſhop of Weſtminſter in a Statute 
made during the Reign of King Henry 8. But by Letters Patents, 
dated 21. May 2 Eliz. (in purſuance of an Ad of - Parliament of 


St.35 El.c.6> - 


Sr.3$ H.S. C10» 


x Eliz. not printed ) the Revenues of that late Monaſiery were . 


xeſted ia the Dean and Chapter of the Collegiate Church of Weſt- 


minſter, which hath cauſed Errors in the Pleadings of ſome Caſes, - 


by ſiyling it the Cathedral , for Collegiate Church of Weftminſter. 
Caſſanews, who wrote as well De Gloria Mundi in general, as of the 
Cuſtomes of Burgundy in particular, - faith, That France hath with- 
in its Territories x04- Cities, and gives this Reaſon , Becauſe there 
are ſo many: Seats of Archbiſhops and Biſhops. Yet Sir Edw. Coke 
oblerves Cambridge to be a City by ancient Record, although it 
does not evidently appear that it ever was an Epiſcopal See : And 


in the Stat. of 11. H.7. c. 4. it is there called the Town of Cam- 
bridge. 


(4. )In Englandand Wales there were Anciently three Provinces, 
and Over. them Three Archbiſhops, whoſe Archbiſhopricks were 


Caſſan. de 
Conſuet.Bzr- 


£n1d.pag. IJ» 


Cos Litks fo. 
109. b. 

Mich.7 R.1, - 
Rot.L 


founded above 1500 years fince 3 For ſoon after the Converſion of -- 


Ring Lucius '(who began his: Reign over the Britains, An. 170.) 


being prevailed with to-embrace the Chriſtian Faith by the perſwa-: - 


{1.0ns of Elvanus,who had been brought up at Glaſtenbury , and of 
Meqdwanus , both Britains (h), and 4hercin contirmed by the Di- 
| | YICS 


(b)Capgr, Hifte - - 


Landavs. 


» 
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(!) Profſp. A- 
naſt.Gild.Po- 
Id. Buch. Hunt, 
3 

(mm) B.Godw. 
Bede !.1.c. 15» 
P>lzch. 1.5. FP. 


vines, whichEleautberius(who became Pope, An 177. )ſent intoBritain 
for that end and purpoſe (i); The ſaid King being by them baptized, 
the Falſe Religion 'of the Drzids with their Idols was foon aboliſh- 
ed, Heathen Temples purged , and then conſecrated to the ſervice 
and worſhip of the True God, and in the place of twenty cight 
Flamins were Biſhops conſecrated, the Three Archbiſhops whereof 
were founded in the Three chict Cities of the then Three Provin- 
ces, creed by the Romans where Arch-Flamins had formerly 
been maintain'd, viz. at London , the Metropolis of Britannia Pri- 
ma : at Jork, the Metropolis of Maxima Ceſarienſis, and at Caer- 
legion in Wales, which is faid to be Caerleon upon Uske, formerly 
called Iſca in Monmouthſhire, the Metropolis or chief City of Bri- 
tennia Secunda, or under Urbs Legionum, CambriaCk), Gildas 
antiquiſſimus inter eos, qui fide digni ſunt, Britannicarum reran 
ſeriptor, tradit Britannos ab ortu Evangelii Chriſftianam ſuſcepiſſe 
fidem. Ant.Brit. ubi ſupr. Ac primum , Paulum ipſum, cum aliis 
Gentibus, tum nominaiin Britannis Evangelium nunciafſe poſt pri- 
orem ſuam Rome incarcerationem. Theodoret, 1.9. de Curand. Gre- 
cor, affef. Origenes, qui proximis fuit polt Apoſtolos ſeculis, teftatur 
Britanniam in Chriftianam conſentire Religionem, Orig. Hom. 4. in 
Ezech. Lucius, Rex Britannie, An.179. Baptizatus. Ab Eleuthe- 
rio, Poxtifice Romano, reformationem Auglie petiit, Epiſcop. 29. or- 
dinavit. Ant.Brit. fo.4,5,7. Before the coming of the Saxons into 
England , the Chriſtian Britains had three Archbiſhops , viz. of 


i; London, Terk and Caerleon in Wales. The Archiepiſcopal See of 
London, was by the Saxons placed at Canterbury tor St. Auſtins ſake, 


where he was buried. That of Caerleon being tranſlated to St. Da- 
vids, and after ſubje&ed to the See of Canterbury. 6 
(5.) From this time to Dioclefians Perfecution ( which though 
the Tenth and laſt, yet the firſt which the Britains felt) Chriſtia- 
nity flouriſhed in this Iſland, which by that Perſecution was almoſt 
extirpated out of the Land, till Conſtantive the Great wore the 
Imperial Crowy, in whoſe time it revived till the beginning of the 
next Century, when it was infe&ed with the Pelagian Herefie, till 
the condemmation thereof in the Council of Carthage and Mela, and 
happily ſuppreſſed by Germanuws Biſhop of Auxerre , and by Lupus 
Biſhop of Troys in Campeigue , who at the requeſt of the Engliſ 
Catholicks were ſent by the French Biſhops into Exgland; as at 
the ſame time, and for the ſame end, Palladius was by Pope Celeftine 
into Scotland (1), And now the Chriſtian Religion flouriſhed 
again til] the time of the uſurping Tyrant Vortiger, who after he had 
ſlain Vodinus Archbiſhop of London (m) , was himfclf-burnt in a 
Caſlile beſieged by Aurelius Ambroſe, having firli ſurrendred Kerr, 
Suffolk and Norfolk to the dntidel Hewgiſt , who with his Saxons 
almoſt 
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almoſt defolated the Land 3 infomuch that Theanu Biſhopof Lou» 

don, and Theodicews Biſhop of Tork , were forced toflic into Cornwal 

and Wales, until St. Anguftines coming hither (where he then found 

only one Archbiſhop and ſeven Biſhops) being with forty others es 

Affiftants to him , ſent hither by Pope Gregory to Convert the Na- 

tion (n) 3 whom Ethelber: King of Kent kindly reccived , and (») Bed: . |.2, 
ſeated him (as aforeſaid) in a Manfion in Canterbury,the Mctropolis c-23: 

of his Kingdom (0), and aſſigned him a place to ered a Biſhops age + ing 
See, who afterwards fixed his Seat at Canterbury, whichever fince 7;,,,1eg.2. 
hath continued the Metropolis of this Kingdom : And thus St. (o) Bedegl-1- 

Auſtin upon his Entrance into England , by the favour and bounty c-25- 

of the ſaid King Etbelbert, having tixed his Seat at Canterbury, the 
Archbiſhops thereof have by a continual Series or Succeſſion con- 
tinued as Metropolitans of all England. 

(6.) And whereas there were ( as aforeſaid ) anciently Three 
Archbiſhopricks in Three diftin& Provinces within this Kingdom, 
whereof that of Caerleox upon Ucke in Wales was one, and whereot 
Dubritins in the year 466 was Archbiſhop, who having his Seat at 
Lendaff, became for his integrity Archbiſhop of all ales, and was 
upon Reſignation in his old Age ſucceeded in the Archbiſhoprick , A" a3; 
by his Diſciple David, Uncle to King Arthur (#)), by whole con- ig arpey* 
ſent he removed the See to Mexevia, of which place he till retaineth p,g,q. 
the name of Epiſcopus Menevenſpss , and the Townit ſelf thereupon 
called Twy Devi, or Saint Davids, as taking its denomination from 
his Name yet it afterwards {o unhappily happened , that Sampſon 
a ſucceeding Archbiſhop, upon a great Plague raging in Wales, went 
to Dola in Little Britaizs , and thither carried the Pall with him, 
whereby St. Davids for ever after loſt the dignity of an Archbiſhop. 

And in the time of H.1, both that See, and the rcft in Wales became 
ſubje& to the Archbiſhop. of Canterbrry, asat this day (p). (9) Crmbd. 

(7.) Inthe time of King Lucius, Loxdon had an Archbiſhop to 
whoſe Juriſdiction at that time the greateſt part of England was 
ſubje& 3 This Archbiſhop was that Theanus forementioned , who 
was the chief Founder and Builder of St. Peters Church in Cornbill, AntiquP14t, 
London , which was the Cathedral of his Diocefs till King Ethel. f-11+ 
bert built St. Pauls Church. In this See continued the Dignity of an 
Archbiſhop above 180 years but by rcaſon of the Saxon Perſecu- 
tion ſtood void, till that Ten years after the coming of St. Auſtin, 

Melitus was conſecrated Biſhop of that See , and fo it continued 
cver after as a Biſhoprick ( which in the days of King Lucius was 
an Archbiſhoprick, as aforeſaid ) till St. Augeſtine in the year 598 


took on him the Title of Archbiſhop of Exgland, ſerling his See at 
Canterbwry, 


An.$95. 
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(8.) Upon the abrogating of the Popes power in England by 

King FS. in the Seventh year of his Reign, it was concluded, that 

the Archbiſbop of Canterbury ſhould no more be ſtyled the Popes 

Legate, but Primate and Metropolitan of all England ;. at which 

time Tho, Cranmer, Fellow of Feſus-Colledge in Cambridge, who 

pronounced the Divorce from Queen Katharine of Spaiz, upon his 

advice given the King to leave the Court of Rome , and to require 

- the Opinions of Learned Divines, b:ing then in Germauy, procured 

ſuch tavour with the King, that he cauſed him to be elected to this 

See of Canterbury, and was afterwards, with the then Biſhop of 

() Ant, Erite Dareſme, made Tutor to King Edward the Sixth (r ), 

(9.) The Archbiſhop of Canterbury was ſuppoſed to have had a. 

concurrent Jurifdiction in the inferiour Diocefles within his Pro- 
(-)Dr.Fames's vince which is not denied in the caſe of Dr. Fames (s); only it- 
Caſe,Hobe js there ſaid , That was not as-he was Archbiſhop , but as -he was- 
Rep. Legatus Natus to the Pope, as indeed ſo he was before the time of 
King H.8. (as aforeſaid) by whom that Power (together with the 
Pope) was abrogated,” and ſo it ceaſed 3; which the Archbiſhop of 

(1) Caſe ibid. Tork never had, nor-ever claimed (2), as appears in the forecited 
T5 Pe wants Cal where it is further aid , That when there is a Controverfie 
ove Thurſtzn between the Archbiſhop and a Biſhop touching Juriſdiction , or be- 
Arehb;ſkop of tweenother Spiritual Perfons , the King is the indifferent Arbitra- 
York, inthe torin all Jurifdictions as well Spiritual as Temporal , and that is a 
59s oh 1, Tight of his Crown to diſtribute to them, that is, to declare their 
b. bt - 4/1 Bounds Confonant to that which is aſſerted in a Caſe of Commen- 
Right and,Cu- dam, in Colt and Glovers Caſe againſt the Biſhop of Coventry and 
ſtcme) without Lichfield, where it is declared by the Lord Hobart Chief Juſtice, 
profane *7 That the King hath an immediate, perſonal, originary , inherent 
rap my ty Power, which he executes, or may execute, Authoritate Regia Su- 
Canterbury. preme Ecclefiaſtica, as King and Sovereign Governour of the Church 
Speed 440, be. of England, which is one of thoſe Flowers , qui faciunt Coronam; 
which makes the Royal Crown and Diadem in force and vertue 
(») Mich. 10. (@), The Archbiſhop of Canterbury.,as he is Primate over All Eng-. 
Jacyo4 _— land, and Metropoliten , hath a Supereminency , and fome power 
wer ver, Bp. Even over the Archbiſhop of Terk 3 hath (under the King) power. | 
of Ccvert.and to ſummon him to a National Synod , and Archiepiſcopms Ebora- 
Lichfield, Ccenfis vexire debet cum Epiſcopy fuis , ad natum ejus'\, ut ejus Cano- 
#0b.ReF>. micis difpofitionibus Obediens exiſftat, Yet the Archbiſhop of Tork 
had anciently not only divers Biſhopricks in the North of England, 

under his Provinces but for a long time all- the Biſhopricks of 

Scotland, until little more than 200 years ſince, and until Pope Six- 

tus the Fourth, An.1470. created the Biſhop of St. Andrews, Arch- 

biſhop and Metropolitan of all Scotland. He was alſo Legatus Na-. 
15, and had the Legantine Office and Authority annexed to that. 
| Arch-. 
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Archbiſhoprick; /he hath the Honour to Crown the Queen, and to 
be her perpetual Chaplain: Of the forementioned Diocefles of his 
Province, the Biſhop of Darbam hath a peculiar Juriſdiction , and 
m many things is wholly exempt from the Juriſdiction of the Arch- 
biſhop of Torkz who hath notwithſtanding divers Priviledges with- 
in his Province, which the Archbiſhop of Canterbury hath within 
his own Province. 4 kd 212], ail 

(10.) The Archbiſhop is the Ordinary of the whole Province 
yet it is clear, ' That by the Canon Law he may not,as Metropolitan, 
exerciſe his Juriſdiction over the Subjects of his Suffragan Bithops3 
but in certain Caſes ſpecially allowed in the Law, whereof Hoftenfis 7 OY 
enumerates one and twenty (x). The Juriſdiction of the Archs G2 —_ 
biſhop is opened ſometimes by himſelf, nolente Ordinarto, aS'in the ,, Officie Or- 
Caſe of this Viſitation 3 and ſometimes by the party, in default of gnarir. 
Juſtice in the Ordinary, as by Appesl, or Nullities., Again, it may 
ſometimes be opened by the Ordinary himſelf , without the party 
or Archbiſhop, as where the Ordinary ſends the Caulſe to the Arch- 
biſhop3 for although the Canon Law reftrains the Archbiſhop to 
call-Cauſes from the Ordinary, Nolente-Ordinario', fave in the faid 
2T Caſes 3 yet the Law left it in the abſolute power of the Ordi- ,,., .. . 
nary, to ſend the Cauſe to the Archbiſhop abſolutely at his will, z,,;, yerr. 
without afligning any ſpecial reaſon 3 and the Ordinary may conſult ores, Heb, 
with the Archbiſhop at his pleafure, without limitation. Notwith- Rep: 
fianding which , and albeit the Archbiſhop be Judge of the whole 
Province, tamen Juriſdifio ſua oft. ſignata, & non aperitar niſi ex 
caufit, Nor is the Subject hereby to'be'put to any fuch trouble as is 
a Grievance; and therefore the Law provides, that Neminene opor- 
zet'exire de Provincia ad Provinciam , vel de \Civitate ad Civitatem, 
niſi ad Relationem Fudicis, ita ut Aflor forum Rei ſequatur (y), (Bald. Cavf. 

(14,) If the Archbiſhop viſithis Inferiour Biſhop, and Inhibit 3 G.c-per 

bim during;the Viſitation, if the Biſhop hath a title ro Collate to a RG. _"_ 
Benetice within bis Dioceſs by reaſon of Lapſe, yet the. cannot In- | 
ſiitute his Clerk 3 but he ought to be preſented to the Archbiſhop, 

and he is to Inſtitute him , by reaſon-that during the Inhibition his 

powcrof Juriſdiction is fuſpended ('z). It was a point on a ſpe- (&) Trin, xg 
cial Verdict in the County of Lincoln , and the Civilians who ar- C2r.B-R. inter 
gued thereon ſeemed to! agree therein 3 but! the Caſe was” argued 74" 5 
ypon another point, . and that was not refolved (a). Likewiſe, by a) Incrae; 
ahe:Statute of 25 Kd. 8. c. 21. the Archbiſhop of Canterbury hath Tr. 11 Car. 
power to give Faculties and Difpenſations, "whereby he can ( as to R©&t 446. & 
Plurality ) ſufficiently now Diſpenſe de jure, as Anciently the Pope Rel.Abr.verts 
did in this Realm de fads , before the making of that Statute, j;,. ; nog 
whereby it is enacted, That all Licenſes and Diſpenfations (not re- litZ.367 : 
Pugnant to the Law of God ) which heretofore were facd for in 
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the Court of Rome, ſhould be hereafter granted by the Archbiſhop 
of Canterbury and his Succeſſors. | 
| (12.) By the Conſtitutions and Canons-Eccleſiafitcal, Edit.1603. 
j Can.94. It is Ordained, That no Dean of the Arches, nor Official 
| of the Archbiſhops Conſiſtory, (hall originally Cite or Summon any 
erſon which dwelleth not within the particular Dioceſs or Peculiar 
of the ſaid Archbiſhop, &c. without the Licenſe of the Dioceſan 
firſt had and obtained in that behalf , other than in ſuch particular 
Caſes only as are expreſly excepted and reſerved in and by the Sta- 
cute of 23 H.8. c. 9. on pain of ſuſpenſion for three months. 
In the Caſe of Lyxche againſt Porter, for a Prohibition upon the ſaid 
Statute of 23 H. 8.:c. 9, it was declared by the Civilians in Court, 
That they uſed to Cite any Inhabitant of and in Londox to appear, 
and make Anſwer in the Archbiſhop of Canterbury's high Court of 
Arches originally : And Dr. Marty» ſaid, It had been ſo uſed for the Fs 
ſpace of 427 years before the making of the Statute 3 and upon E- 
complaint thereof made to the Pope, the Anſwer was, That any f-: 
man might be Cited to the Arches out of any Dioceſs in England : 2 
Alfo, That the Archbiſhop may hold his.Conſiftory in any Dioceſs 
within his Jurifdi&ion. and Province :. That the Archbiſhop hath 
concurrent Juriſdiction in the Diocels of every Biſhop, as well as 
the Archdeacon : and, That the Archbiſhop of Canterbury preſcribes 
to hold Plea of all perſons in England. But as to his power of ha- 
4 Wb ving-a Confiftory in the Dioceſs of every Biſhopi, this was in this 
Cafe denicd; but only where he was the Popes Legate, whereof there 
were Three ſorts: (1.) Legates & Latere , and theſe were Cardi- 
als, which were ſent 2 Latere from the Pope. (2.)A Legate born, 
and theſe were the Archbiſhops of Canterbury, York, and Mentz,efc. 
(3-) A Legate given, and theſe have Authority by ſpecial Commif- 
'b) Brown, fion from the Pope (b). Likewiſe; in the Cafe of Fones againſt 
Kep-p.2.Caſe Boyer, C.B, it was alſo faid by Dr. Martyn, That the Archbiſhop hath 
Zynche verſ* Qxdinary. JuriſdiRion in all the Dioceſſes of his Province, and that 


4 Win. this is the cauſe that he may Viſit (c ). 

9 Jac. C.B. (13.) The Archbiſhop of Canterbury Anciently had Primacy as X 
Fones verſ. wellover all Ireland-as England , from whom the Triſh Biſhops re- ; 
£90” ibig., <ived-their Conſecration, for Ireland had-no other Archbiſhop un- 


til the year 1152. For which reaſon it was declared in the timeot 
()Patrizrcha *h© Two firſt Norman Kings, That: Canterbury was the Metropoli- 8 _ 
was « chief Bj. tan Church of England,Scotland and Ireland, and the Ites adjacents | 4 
fop over ſeves the Archbilhop of Canterbury was therefore ſometimes ſiyled: a | 

ral Kingdoms Patriarch (d), and Orbis Britanuics Pontifex,infomuch that Matters | 


G | 4 - on. recorded in Eccleiaftical Afﬀairs did run thus, vis. Anno Pontifica» | 


fhop.i of ſewe- | 
ral Diaceſſes ) and had: ſeveral Archbiſheps nader bim. . 
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ins Noftri primo,ſecunds,&c, - He was alſo Legatus Natur, that is, he 
had a perpetual Legantine power annext to his Archbiſhoprick nigh 
a thouſand years ſince. And at General Councils he had the Pre- 
cedency of all other Archbiſhops abroad, and at home he had fome 
ſpecial Marks of Royalty, as to be the Patron of a Biſhoprick, as he 
was of Rocheſter ) to coyn Mony, to make Knights, and to have the 
Ward(hips of all thoſe who held Lands of him Jaure Hominiz, al- 
though they held iz Capite other Lands of the King,as was former- 
ly hinted. Heis ſaid to be Intbroned , when he is inveſted in the 
Archbiſhoprick. And by the Stat. of 25 H.8. he hath power to grant 
Licenſes and Difpenſations in all Cafes heretofore ſued for in the 
Court of Rome, not repugnant to the Law of God, or the Kings 
Prerogative : As alſo, toallow a Clerk to hold a Benefice in Gom- 
mendam or in Trxft ; toallow a Clerk , rightly qualified, to hold 
T wo Benefices with Cure of Souls ; to allow a Beneficed Clerk, for 
ſome certain cauſes, to be #04-Refident for ſome time, and to Diſ- 
penſe in ſeveral other Caſes prohibited by the Letter of the Canon 
Law. . Likewiſe the Archbiſhop of Canterbury Conſecrates other 
Biſhops 3 confirms the: Ele&ion of Biſhops within his Province 3 
calls Provincial Synods according to the Kings Writ, to him ever 
direQed3 is chief Moderator in the Synods and Convocations - he 
Vifits the whole Provincez appoints a Guardian of the Spiritualtics 


' during the vacancy of any Biſhoprick within his Province, whereby 


all the Epiſcopal Eccleſiaſtical Rights of that Dioceſs for that time 
belong to him all Eccleſiaſtical Juriſdictions as Vilitations, Inftitu- 
tions, &&c, He may retain and qualihe Eight:Chaplains \, which is 
more by -T wo than any Duke is allowed by Statute to do; and hath 


, power to hold divers Courts of Fudicatzre , fox the decifion of 
| Controverhes pertaining to Eccleliaſtical Cognizance. 


Biſhop, ſeppo- 
ſed from the 
Gaxon word, 
Baceop, and 
that from the 
Greek Es {- 


aMfcadcas. 


lator velSupcr- 


CHA P. IIL 
Of Biſhops and Ordinaries. 


1. Biſhop, by ſo called; Not above One 19 bein one Dioceſy. 
2. Why called Ordinary 3 «nd what the Pallium Epiſcopale i. 


3- Biſhopricks originally Donative ; Kings of England the Foun- 


ders thereof. 

4. The manner of Eletiion of Biſhops ;, their :Confirmation and Con- 
ſecration. | 

5. Their Seals of Office 3 in what caſes they may uſe their own Seals. 


6. What follows upon Eleftion, to make them Biſhops compleat ; the 


grant of their Temporalties, 

7. The Conge d'cilire, and what follows thereupon. 

S. Biſhopricks were Donative, #ill the time of King John. 

DH. What the Intereſt and Authority is, in bis ſeveral capacities. 

10. Epiſcopal Amthority derived from the Crown. 

11. The Uſe and Office of Suffragan Biſhops. 

12. Whether a Biſhop may give Inſtitution ont of his own proper 
Dioceſi, and under other Seal than his own Seal of Office. 

13. Several things incident to a Biſhop gua talis. 

14. Ordinary, what properly he is, and why ſo called. 

15. In what caſes the Ordinaries Furiſdifiion i3 not meerly Local. 

16. The Ordinaries power de jure Patronatiis. h 

17. Whether the Ordinary may cite a man out of his own Dioceſt; 

Alſo bis Right ad Synodalia. 

18. The Ordinaries power of Viſitation. 

19. The Dignity, and true Precedency of the Biſhops in England. 

20, Temporal Furiſdidion anciently exerciſed by Biſhops in this 
Realm; the Statute of 17 Car.1. againſt it, Repealed; and they 
Reſtored to it by the Stat.of 13 Car. 2.as formerly. 

21. The At made in the Reign of Ed.6. concerning the EleGion of 
Biſhops;the Endeauonrs thereby to take away Epiſcopal Furiſdidi- 
on;the Nomination of all Biſhops was Anciently Sole in the King. 

22. The Biſhops of London are Deans of the - 4 of Colledge, 

23. A Caſeat Common Law, touching a Leaſe made by one Biſhop 
during the life of another of the ſame Dioceſi in Ireland. 


dere, an Overſeer or Superintendent, fo called from that 
watchtulneſs, care, charge, and faithfulneſs, which by 


( "B SHOP, Epiſcopxs, from 63, ſupra, and oxeray, inten- 


Iris Place and Dignity he hath and oweth to the Church 3 A word 


which 


DONE 6% 
INE 
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which all Antiquity hath appropriated to ſignifi the Chief in Su- 
perintendency. over the whole Church within his Diocefs, wherein 
are divers inferiour Paſtors, This Overſight or Care the Hebrews 
call Pekxdab (a), Of this Office or Eccleſiaſtical Dignity there (4) Numb.z, 
can be but one at a time in one and the ſame Diocefs 3- whence it is 32 

that Cornelius Biſhop of Rome (as Exſebins relates) upbraided No- | 
vatius for his ignorance in that point'(b), when he could not but ( 27 HY is 
know there were no leſs than 46 Presbyters in that Church 3 Oecu- Hite Eccl. 
menins and St.Chryſoftome affirming alſo, as many at Philippiz For in 

this reſtrained ſenſe, as the word | Biſhop ] is now taken, it cannot be 

imagined that there ſhould be more than one in one City or Dioceſs 

at the fame time 3- conſonant whereunto the Synod of Nice prohi- 

bited Two or more Biſhops to have their Seats at once in the ſame 

City. This Novativs aforeſaid was a Prieſt of Rome 254. years after” 

Chriſt ;- he abhorred Second Marriages, and was condemned as an p” 
Heretick in a Syhod at Rome the ſame year (c). Every Biſhop, (©) £#ſeb.ibs - 
many Centuries after Chriſt, was univerſal Incumbent of his Dioceſs, ©P'4% 
received all the Profits, which were but Offeririgs of Devotion, out 

of which he paid the Salaries of ſuch as Officiated under him', as: 


Deacons and Curates in places appointed (4). nA — 
(2.) Under this Name or Appellation of Biſhops are contained, foto hl _ 


Biſhops, Primates, Mctropolitans, Patriarchs, and Summus Pontifex: c.g.p.2.fo. 
Dift.21. c.1. And the Presbyters alſo, C.Legimus, F,1.Diſt.93. Spec. £53- 

de Inſir. Edit. Sef.14.verſ. de Epiſcopo, and tor ſuch commonly uſed | 

and takenin the New Teſtament (e) : 1.14. c.de Epiſe. & Cler, In Ce) Phil.1.1, 
ſome Acts. of Parliament we tind the Biſhop to be called Ordinary Ads 1.2L. 
(f)3 and fotaken at the Common Law, as having Ordinary Juriſ- (4 weftm.2. - 
diction in Cauſes Eccleliaftical 3. albeit in the Civil Law, whence c.19. 

that word | Ordinarius] is taken, it ſignifies any Judge authorized 31 E3- c.11, 
to take Cognizance of Cauſes proprio ſoo Jure, as he is a Magiſtrate, Gs ur ou 
and not by way of Deputation or Delegation (g_). The word | Or- reg —— 
dinary ] doth chiefly rake place in a Biſhop , and other Superiours, (g) Vid. Bres -- 
who aloneare Univerſal in their Juriſdictions yet under this word tit.@rdieariue - 
are comprized alſo other Ordinaries , viz. ſuch as to whom Ordi- 

nary Juriſdiction doth of right belong , whether by Priviledge or 

by Cultome. Lindw.de Conſtit. c, Exterior,uver,Ordinarii, The Pal- 

lium Epiſcopale, or Biſhops Pall, mentioned (as Sr.Ed.Coke obſerves) 

im ſome Statutes, and many Records and Hiftories, is a Hood of 

white Wool, to be worn as Doctors Hoods upon the Shoulders, 

with Four Croſſes woven into it, &c.. for the Form and Colours : 

whereof vid. Antiq.Brit;Eccleſ, fo.tzs This Pallium-Epiſcopale is the __ 
Arms belonging to the Sce of Canterbury (b)) : vid. Calan. de glo. ) Co. Inſt, *- 
mun. p.4.f0.103.4.26. Conſid; nbi-multa Legas de Pallio, Henry Dean, F;7'*" Lo 


ids H.8-3- 
the 65th Archbiſhop of Canterbury, An. 1502. had Palium Arehi- ws, = 


epiſcopatis... 


Of Biſhops and 0rdmaries. 


epiſcopatus Inſigne ſent him from Pope Alexander 6. by his Secretary 
Adrian, which by the Biſhop of Lichfield and Coventry, Autho- 
rized thereto by the Pope, was preſented him at Lambeth in theſe 
words, viz. Ad houorem Dei Omnipotentis, &ec, 1ibi tradimus Pal- 
lium de Corpore beati Petri ſumptum, plenitudinem videlicet Ponti= 
C&) Ant, Brit. ficalis Officii,ec. (k, ), whereupon he {wore Canonical obedience to 
gl. fo. 392. the Apoltolical See of Rome. 
_ (3.) The Kings of England were Anciently the Founders of all 
1) Co. p. 5, the Archbiſhopricks and Biſhopricks in this Realm (7); and allo in 
cawd:y's Cale Wales, the Bilhops thereof were Originally of the Foundation of 
St.1 Jac £.3. the Princes of Wales. Biſhops in England originally were Donative 
4 7 _—_— ce per traditionem Baculi Paſtoralis & Annuli, until King Fobs by his 
ins, 7, Charter granted , that they ſhould be Eligible. Chart.25 Jan. An. 
a Crofier cr Reg. 17. De Communi Conſenſu Baronum after which came in the 
PaStoral Stoff. Conge d'Eſlire. And at this day the Biſhopricks 1n Irelaud are Do. 
Roll Abrever. native; Rolls 342. The Patronage of all Biſhopricks isin the King, 
COS ſo as that he gives leave to the Chapters to chuſe them (#2), In 
(m)19 E-3- Ancient. times the King gave the Biſhopricks, and then afttrwards 
40+ b, gave leave to the Chapters to chuſe them, as aforeſaid (#). The 
().Jbid. learned Serjeant Roll, in.that part of his Abridgment touching this 
Subje&t , makes mention of 1 E.1. Rot. Clawſo Memb. 11. in dorſs, 
where there is this Protefiation made by the King, Cxm Eccleſia 
Cathedralis viduatur, & de jure deheat, & ſoleat de Conſuetudine pro- 
videri per Elefionem Canonicam ah ejuſmodi petiſſimum Celebrandam 
. Collegiis, Capitulis , & perſonis, ad quos jus pertinet, petita tamen 
prius ab Tluftri Rege Angliz ſuper boc Licentia & obtenta, & demum 
Celebrata EleGione, perſona Elefacidem Regi habeat Preſentari, ut 
idem Rex contra perſonam ipſam poſſit proponere , ſi quid rationabile 
habeat contraeum, And the Proteſtation goes further, That in caſe 
Go) Vid. Simil;. the Pope makes Provition without ſuch Canonical Election, the King 
zer 11 Ei, fhall not be obliged to give him his Temporalties 3 yet of grace-for 
Rot. Finium. the time preſent he gives the Temporalties to the Abbot Elc& of 
jo fe — . Camerbury.(o). Thus the Eletion of Biſhops by Deans and Chap- 
Auguſtine of {rs began by the grant of the. King but the Grant was to Ele& 
Canterbury, after Licenſe firſt had and obtained, as appears by the Stat. of 25 Eg. 
&c. Seeit 3, Stat.de Proviſoribus. Raſtal.325 d. And King Jobs was the firſt 
there at ry that granted itby his Charter, dated 15 Fan. An. 16. (p). William 
E r M, nidboky Rufus K, after the Archbiſhop of Canterbury's death, kept the Sce 
D2.1. Dean Without an Archbiſhop for the ſpace of four years, and then aſſum*d 
and Charter, divers other Eccleliaſtical Promotions into his own hands that were 
Fernes,46. @ then vacant , putting to Sale divers Rights and Revenues of the 
4 -: wwh4y Church (q). But King H. 1. made a Law againſt Reſervations of 
v4 ' Ecclefialtical Poſſcilions upon Vacancies (r). In the time of E4- 
G)ldem 453- ward the Confeſſor the Prelates ulcd to receive Inveltiture from the 
King, 


OY 
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— 


it was uſed in the time of H. 1. but Syffragany were inveſted only 
by the Ring, without the Staff, for that they are not Biſhops ſo fully 
and compleatly as the other (/J. | Wh 

(4.) To the Creation of. Biſhops are requifice, Ele&ion, Confir- 
mation, Conſecration, and Inveſtiture.:: Upon the vacancy of a'Sce 
the King grants his Licepſe under his Great Seal to the Dean and 
Chapter of ſuch vacant Cathedral to proceed to an EleQtion of ſuch 
a perſon as by his Letters Mifſive, he ſhall nominate and appoint 
to ſucceed in ſuch vacant Archbiſhoprick or Biſhoprick 3 which E- 
1c&ion muſt be within twenty days next-after their receiving ſuch 
Licenſe or Letters Miffive z upon failure; whereof :they- run the 
danger of a Premunire-(v)). Os if; above twelve days after their re- 
ceipt thereof the EleQion be deferr*d, the King may by his Letters 
Patent nominate or preſent to ſuch vacant Biſhoprick, tothe Arch- 
biſhop or Metropolitan of that-Province wherein ſuch See is void 3 
or unto one Archbiſhop and two other Biſhops, or to four ſuch Bi- 
ſhops as his Majeſty ſhall think ft, in caſe upon ſach Nomination or 
Preſentment by the King, the default of Eledipn-by the-Dean and 


Chapter be to the Office and. Dignity of a Biſhop :| Otherwiſe, if 


they Eled& according to his Majeſtics pleaſure in his Letters Miſfſive, 
the Eletionis good:3 and upon their Certificate thereof unto his 
Majeſty under their Common Seal, the perſon ſo Elected is reputed 
and called Lord Biſhop Ele, yet is he not thereby compleat Biſhop 
to all intents.and purpoſes , for as yet he hath/not Poteftationem Fu- 
riſdidionis neque Ordinis, nox can have the ſame until his Confirma- 
tion and Conſfecration (w 3. for which Reaſan it is, that if ( after 


fach EleRion and before Conſecration) a Writ of Right be brought 


in the Court of a Mannor belonging to ſuch- Biſhoprick 3 it is not 
dire&ed Epiſcepo, but Ballivis of thei Biſhop Kle&. ' The order of 
making a Biſhop conlilts chiefly in theſe Eight things, viz. 1. No- 
mination, 2, Conge &'Eſlire , 3. Elefiion, 4, Royal Aſſent, 5, Con- 
firmation, 6, Creation, 7. Conſecration,, 8. Inflallation. Vid, Gren- 
don”s Caſc in Plowd.& Trin.17 Jac.B.R.Sobreax & Teige verſ.Kevan, 
Roll.Rep. par.2. (x). The Creation of a Biſhop is in this: Solemn 
manner, 2/2. The Biſhops See being vacant, the Dean and Chapter 
of that Cathedral gives notice thereof to. the King ; humbly reque- 
ſting his Majeſty's leave to chuſe another 3 © the King grants his 
Conge d'Eſlire : Thereupon the _ Dean ſummons a Chapter 3 they 
elec the perſon recommended by his Majeſties Letters 3. that Ele- 
Qion (aſter a firſt or ſecond modeſt refuſal) being accepted-by the 
party elected, is certified to the King, and to the Archbiſhop of that 
Frovince 3 hereupon the King grants hjs Royal Aﬀent under his 


Great Seal , exhibited to the faid Archbiſhop, with Command to 
E | Confirm 


"King by giving them the Paſtoral Staff and a Ring (#) : And'fo (2) Matth.Pa- 


rif. 


Ct) Dr.Field 
143. 


(»} Vid.St, 
25 H.8$.20. 
SCC+JZ. Kaſtall. 
vid.Co.par12+ 
Rep. 59, aces 


(») Mich. 22 
Jace Latch, 
Rep.246» 


(x) F,N.B. 1, 


"Confirm and Confecrate. him 3 upon this the'Archbiſhop ſubſezibes 


his Fiat Confirmatio', withal giving-Commiſſion under his Archi- 
epiſcopal Seal to his Vicar-General, to'perform all the Acts requi- 
lite for perfeRting his Confirmation. Hereupon the Vicar-General 


in the + Archbiſhops name iſfſaes' a'Citation, fummoning all Oppo- | 


ſers of the ſaid Ele&ion t6 make theiriappearance at'a certain time 
and place, then-and there to offer their Objections, "if they have 
any : This done by an Officer of the High-Court of Arches (uſually 
at Bow-Church, London) by Prochkmition thrice, and affixing the 
{aid Citation on that Charch-door;/'an Anthentick Certificate there- 
of_ is by the. faid Officer returned to the fail Archbifhop and Vicaz- 
General. At the time and place: dforcai#'the PreRor for the Gals 
' Dean and Chapter exhibits the Roysl Aﬀent,, and' the Commiſion 
of the Archbiſhop,” to the Vicar-General , 'who after the reading 
thereofaccepts the ſamezThen-the Prodtor exhibits the Proxy from 
the Dean and Chapter ,/ preſents the elected Biſhop, returns the 
Citation, and: delires that 'the Oppofers may be-thrice ,publickly 
called 3 which done, and their Contartiacy accuſed, defites "that iz 
p4#nan Contiemacie the buſineſs in hand wma ke :eed-, which the 
Vicar-Genetal:in-aiSchedule by him read indk fribed doth order, 
Then'the Proctor: gives a' Summary Petition, therein deducing the 
whole Procefsof Ele&ion-and Conſent , and difires a time thay be 
allign'd himi'to.prove'ic, which the: Vicar-General” admits*and 
decrees, After this;ithe Proctorexhibits the Royal Aitene's ain, 
with, the elected zBiſkops -Afſent; and- the (aill! Cerriticfte tothe 
Archbiſhop, : defiring's time''to be- preſently” atfiptied for Final 
Sentence, which theVicar-General decrees. Thepthe ProcGor de; 
Gres, thatall Oppoſers may again be thrice publickly called 3. which 
done, and none'appearing; nor appoſing , they are pronoreed Con- 
tumacious:s iand.a'Decree made to proceed to'Sentence., by a Sche- 
dule read. and ſubſcribed by: the Viear-Genetal. '' Whereupon the 
Biſhop-cle& takes the Oaths of Supremacy, Simony, "and Canonical 
Obedience. After-this, che Dean of the Arches reads and ſubſcribes 
the Sentence. Nextafter the Confirmation, foll6&ws'the Conſecra- 
tion of the cleted Biſhop, according-fo the Kings Mandate, which 
is ſolemnly done by the Archbiſhop ,” with the affiſtanice of two 0- 
ther Biſhops, according to: the approved Rights and Ceremonies of 
the Church:of; England, and in' conformity to the manner and 
Form of Conſecrating Biſhops, according to the Rule laid down in 
the Fourth Council ofi Carthage; about the year 470 , generally re- 
ccivedin all the; Provinces of' the Weſtern Church, After the 
Premiſes, . there-iffues a Mandate from the Archbiſhop to the Arch- 
deacon of :his Prevince., to infta.the' Biſhop EleAted, Confirmed, 
and 'Confecrated 3 'who-(or his Proxy, which is uſuat) being in pre- 


lence 


—_— 


_-_ 
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' ſenceof 4 Publick Ndtdty introduced into'the Cathedral Churchun 
any day'; between. the” hours, of 9'and'11, by the faid Archdcacon, 
doth firſt declare his ' aſſent to the Rings Supremacy, &c. Then the 
Archdeacon, with the Canons, 8c. having accompanied the Biſhop 
to the Quire, and placed him in the Epiſtopal Seat,doth pronounce 
as followeth', 'vit- Ego autboritate mibi' Conmiſſas Induco & TInthro- 
Hizo'Reverendwmrin Chriſto Patrem; Dominiim J.'S, Epiſcopums Et 
Domittts cxſtediat ſuum introitym & exitum ex hoc nunc &'inſecu- 
lum,ec; Then after the Divine Service proper for the 'occalion, the 
Biſhop being conducted into the Chapter-houſe , and there placed 
on a high Seat , the Archdeacon and all the Prebends, &c. of the 
Church acknowledge Canonicat Obedience tohim. And.the Pub-" 
lick Notary, by the Archdezcors command, records the whole that- 
ter of Fad in this Afﬀair, in av Inftrument to remaidt as Authentick 
to Poſterity. After afll which, the Biſhop: is introduced into the 
Kings'preſence to do his' Homage for his 'Temporalties or Barony, 
by kneeling down, and-putting his hands'between the hands of the 
King, ſitting in his Chair of State , and by taking a folemn Oath, 
to be trite and faithfyl to his Majeſty, -and' that he holds his Tetn- 
poralties of "Him, When” Marth.Parker inthe cond year of Queen 
Blis. 1539, ele&ed' to the Archbifhoprick of Canterbury , had his 
Confirmation in the Court of Arches, according to'the uſual form 
in thay behalf, This being performed, . an entertainment for the Vi-' 
car General, the Dean of the Arches, and other Officers of that 
Court, ('whoſe prefence was rtquifite at thjs'Solemnity ) was pro- 
videdat the Nagrbead Tayern in Cheapfpde, Lond, whereby occafion. 
was taken by the Roman Adyerfaries malicioufly to report, That 
the'Nagrhead Tavern was the place of Confecration: Heyl. The 
form or manner of making a Biſhop, and of tranſlating him from 
one Biſhoprick to ansther , differs only in this , that in the latter 
there riecds ho Confecration.' And the tranftation of a Biſtiop to an' 
Archbiſhoprick, differs only in the Commiſlipn ,' whith js direted 


% 4 


by his MajeRiy: to four or more Biſhops to Confirm him. 


(5. ) Each' Archbiſhop, every Biſhop , and theix Officials ave 


their Seals of Office reſpeRively, which being affixeU'to a writing, 
makes the Infirument Authentick', whereby the uſe and praQice of 
Tabellions or Publick Notaries (5 in Forreign parts). is with'us, 
much abated.” For that of a Tabelliow allowed by Authority to En- 
groſs and Regiſter private ContraQs and Obfigatians , his Office in 
ſome Countries did formerly differ fram that of a publick Notary, 
but now they are as one and the fame Officez” Duoniam Tebellionune 
uſus in Regno Angliz, propter quod magir ad Sigills Authentica credi 
eſt neceſſe, ut eorum facilims babeatur , Statuimus ut Sigillam babe- 
ant x0 ſolum Archiepiſcopi & Epiſcopi, ſed cornm Officiales (y ).' 

» | = And 


' O) Matt. Parif. 
fo, 454. de 
An,1236, 


And all Biſhops, Ordinaries, Archdeacons, ad all others exerci{ing 
any Eccleſiaſtical Juriſdiction, ought to have the Kings Arms en- 
graven on their Seal of Office 3 but the Archbiſhop of Canterbury 
(2)Stat.z Ed. May ufe his own Seal ((&_). .. And all Proceſs Ecclelraftical, and Cer- 
6+2. tificates into any Court of Record, are to be in the Kings name, Teſte 
(a) lbid. th2 Bithop (4). : Butas to the making , admitting, ordering, and 
reforming of .Chancellors; Commiſſaries, Officials, Advocates;Pro- 
tors, and other Officers, Miniſters and Subfiitutes : This the Biſhops 

G) Ibid: may do in their own Names, and under their own Seals (6 ). 
(6.) If one be Elected, and the Temporalties granted to him, 
yet he' is not Biſhop before Conſecration. 41 E. 3. 6. 46 E. 3. 32. 
Daere,- For he may refuſe to be Biſhop after EleQion , and betore 
Conſecration, but not after. 41 E.3.5. b When upon vacancy of a 
Biſhoprick the Dean and Chapter, by virtue of his Majeſties Licenſe, 
under the Great Seal of. England, hath proceeded to the EleQion 
of a new Biſhop in purſuance of , and according to his Majeſties 
Letters Miſſive on that behalf , and Certihcate thereof made unto 
the Kings Majeſty under their Common Seal; then follows. the 
Confirmation, Conſecration and Inveſtiture , by the Archbiſhop or 
Metropolitan of that Province, wherein ſuch Biſhoprick was void, 
the ſaid EleQion having (upon ſuch eleRed Biſhops Oath of Fealty 
to the Kings Majeſty ) been firſt ſignified to the Archbiſhop by the 
Bifops have King, under his Great Seal , whereby the ſaid Archbiſhop is re- 
Precedency of quired to Confirm the ſaid EleRion, and to Conſecrate and Inveſt 
- TemPore! the perſon Elected And now he is. compleat B.ſhop, as well.unto 

arons wnnder da OD by d - -'s 

= wp nov Temporalties as Spiritualties 3 .yet after his Confirmation and before 
his Conſecration,, the King way (if he pleaſe) ex gratia grant him 
Cc) 41 E9d.3-6. the Temporaltics.(c). But after his. Conſecration, Inveſtiture, and 
45 Ed-3-22. Inſtalmenc , he is qualiticd to ſue for his Temporalties out of the 
()F.N.B: Kings hands by the Writ de Reſtitutione Temporalium (d)). And yet 
_— it ſeems the Temporalties are not de jure to be delivered to him, 
until the Metropolitan hath. certified the time of his Conſecration, 
although the Freehold thereof be in him by his very Confecration 
Ce)38 "5- Ce), But if during the Vacation of Archbiſhopricks , or Biſho- 
capeI, *2 pricks, and while their Temporalties are in the Kings hands , the 
Frechold-Tenants of Archbiſhops or Biſhops happen to. be attaint- 
e&d of Felony , the King by his Prerogative hath the Eſcheats of 
ſuch Freeholders-Lands, to diſpoſe thereof at his. pleaſure , ſaving 
cf) St. 17 Ell. fo ſuch Prelates the Service that is thereto due and accuſtomed ( f)> 
2.14+ Before the Conqueſt the Principality of Wales was held of the King 
of England, and by the Rebellion and forfeiture of the Prince, the 
Principality came to the King of England, whereby the Biſhopricks 
* were-annexed to the Crown, and the King grants them theis Tem- 
poralties. 10 F.4.6, - : Bop 


—_— 
—_—_—_—_ 


- (7.)The 


4 . of Biſhops and Ordinarices. : 


(7.) The mann:r of making a Biſhop is fully deſcribed in Fwzxs 
and Kiffin's Caſe againſt Askwith, wherein it was agreed , That 
when a Biſhop dies, or is Tranflated, the Dean and Chapter certifie 
the King thereof in Chancery, and pray leave of the King to make 
Ele&ion 3 Then the King gives his Conge d*Eflire, whereupon they 
make their Election » and firſt certifie the ſame to the party Ele&, 
and have his conſent ; Then they certific it tothe King in Chancery, 
alſo they certitie it to the Archbiſhopz and then the King by his 
Letters Patents gives his Royal Aﬀent, and commands the Arch- 
biſhop to Contirm and Conſecratc him , and to do all other things 
necefary thereunto; whereupon the Archbiſhop examines the E- 
Ikon, and the Ability of the party , and thereupon confirms the 
Eled&ion, and after Conſecrates him according'to the uſage upor a 
New Creation: And upon a:Trenſlation all the ſaid Ceremonies are 
obſerved, ſaving the Conſecration, which is not ia that caſe requi- 
fite, for that he was Conſecrated before. 

(8.) Biſhopricks were Donatives by the King , till the time of 
W. Rufis, and fo until the time of King Foba. Read for that the 
Hiſtory of Eadmerus.. Vid. Caſe Evans verſ. Aſcouth, in fin. Caf. 
Noy*s Rep. It hath been generally held, That before the Conqueſt 
and after, till the time of King John, Biſhops were Inveſted by the 
King per Baculum & Annulum , but King Jobn by his Charter 
granted , That there ſhould be a Canonical Ele&ion with Three 
Reſtrictions : (T.) That leave be firſt asked of the King. (2.) His 
Aſent afterwards. (3.) That he ſhall have the Temporalties du- 
ring the Vacation of the Biſhoprick ; whereof mention is made in 
the Star. of 25 Ed. 3. de Proviſoribus , and which is contirmed by 
the Staz.of 13 R. 2,c.2.(g). Alſo the Law in general is poſitive 
therein, That in the making of all Biſhops, it ſhall be by Ele&ion 
and the Kings Aﬀent 3 and by the 25 H.8. the Statnte for Conſecra- 
tion of Biſhops, makes it more certain: And it the Pope after the 
ſaid Charter did uſe to make any Tranſlation upon a Poſtulation 
without EleGtion and Aﬀent of the King, it was but an Uſurpa- 
tion, and contrary to the Law , and refirained by 16 R. 2. and 
9 H.4.8. And after the 25 H. 8. it was never uſed to have a Biſhop 
by Poſtulation or any Tranſlation of him , but by Ele&ion, as the 
faid Statute preſcribes; And the form of making a Biſhop at this 


(2) Caſe of the 
Dean and 
Chapter of 
Norwich. 
Co,Repepit. 3» 


day, is after the ſame manner as aforeſaid, and according to the ſaid 


Statute. 

(9.) The Intereſt and Authority which a Biſhop Ele hath, is, 
That he is Epiſcopus Nominis , non Ordinis , neque Furiſdifitonir 3 
But by his Contirmation he hath Poteſtetem Furiſdifionis, as to 
Excommunicate and Certifie the ſame, 8 Rep. 89. And then the 


power of the Guardian of the Spiritualties doth ceaſe ( þ), Bat (5 ) pycr 550. 


after 
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after.Ele&ion and Confirmation he hath Poteſtatem- Ordinationi, 
for then he may Confecrate, confer Orders, &c. For a Biſhop hath 
Three Powers, (1.) Ordinis , which he hath by Conſecration, 
whereby he may take the Reſignation of a Church, confer Orders, 


conſecrate Churches 3 And this doth not appertain to him quatenus, 


Biſhop of this or that place; but is univerſal over the whole World : 
So the Archbiſhop of :Spalats, when he was here, conferr*d Orders. 
(2.) FJariſdjdions, which is not Univerſal, but limited to a place, 
and contin'd to his See 3 This power he hath upon his Confirmation. 
(3.) Adminiſtiratiorei familiaris , as the Government of his Reve- 
nue 3 and this alſo he hath upon his Confirmation (7). The Bi- 
ſhop ads cither. by his Epiſcopal: Order or by his Epiſcopal Fariſ- 
diction By the formen he Ordains Deacons and Prieſts , Dedicates 
or Conſecrates Churches, Chappels and | Churchyards, adminiſters 


Confirmation,&c. By the latter he acts as an Ecclcſiaſtical Judge in, 


matters Spiritual, by his Power either Ordixary or Delegated, 

(10.) An.1430.Temp,Reg.H.6. Hen.Chicheley 4rchiepiſe, Cant. 
in Synodo Conjlitutum oft , Ne quis Juriſdifiionem Eeccleſiaſticam ex- 
erceret , aifi Juris Civilis aut Canonici gradum aliquem ab Oxoni- 
cnli vel Cantabrigienſi Academia accepiſſet, Ant.Brit,fo. 2 84. 1.40. 
1rhe power "of the Biſhop and Archbiſhop is derived from the 
Crown, as was held in Walkers Caſe againſt Lamb; where it was 
alſo held, That the Grant of a Commiſſary or Official to one was 
£00d, notwithſtanding he were a Lay man, and not a Doctor. of 
Law, but only a Batchelour of Law 3 for the Court then ſaid, That 
the Juriſdiction of the Biſhop and Archdeacon is derived from the 
Crown by uſage and preſcription 3 and that in it ſelf, as it is coercive 
to puniſh Crimes, or to determine Matrimonial-Cauſes and Probate 
of Teſtaments; and granting of Adminiſtrations , being Civil Cau- 
{cs are derived from the Crown, and not incident de mero jare to 
the Biſhop, which appears by Henſlows Caſe, par.9. Cawdry's Caſe, 
par.5. 1 E4d,6.c.2. the. Stat. of 37 H.S. and divers other Authori- 
tics, and the Statute of 37 H.8.c.17. is to that purpoſe (k). 

(11,) In former times many Biſhops had their Suffragans , who 
were alſo Conſecrated, as other Biſhops were 3 Theſe (in the ab- 
ſence of the Biſhops upon Embathes, or in multiplicity of bufingſs ) 
did ſupply their places in matterof Orders, but not in FuriſHiftor 
(1). Theſe were chiefly for -the eaſe of the Biſhops 'in the: multi- 
plicity of their Affairs , ordained in the Primitive times , called 
Chorepiſcopi, Siffragan, or Subſidiary Bifhops, or Biſhops Suffragans, 
and were 'Titular Biſhops; Conſecrated by (the Archbithop of *thg 
Province z andto execute ſuch Power and Authicrity:, and receive 
ſuch profits as were limited in their Commiſſions: by the: Biſhops or 
Biocoans, whoſe Suffragans they were. What' Fowns or Plates 
fo 
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Of BifBoþi nd Orifnathes. 
to be the Sees of Biſhops'Suffragatis' , and how many to a Diocels, 
and in what Dioceſſes , appears by an Ad of Patliatnent made in 
the Reign of King H. 8. Such Suffragati Biſhops are made in caſe 
the archbiſhop, or ſome other Biſhop delire the ſame; In which 
cafe, the Biſhop preſerits Two able perſons for any place allowed by 
the fajd Act of Parliament , whereof his Majeſty doth chuſe one; 
but at preſent there are no Suffragan Bifhops in England. They were 
no other than the Chorepiſcopi of the Primitive Times, Subfidiary 
Biſhops, erdained for ealing the Dioceſan of ſome part of his bur- 
then, as aforefaid : by means whereof they were enabled to perform 
fuch Offices belonging to that Sacred FunRion , not limited to time 
and place'by theancient Canons, by which a Biſhop was reſtrained 
m ſome ctrtam Adts of ar rovingÞ-y his proper Dioceſs. Of theſe 
there were twenty fix in the Realm of England, diſtinguiſhed by.the 
Names of fuch' Principal Towns as were appointed for their Title 
and Denomination, The Names and Number whereof , together 


Heyl H iN. Ee- 
cleh:pag-294. 


with-the Juriſdiion and preheminences proportioned to them, the 


Reader may peruſe in the A of Parliament made A#.26 H.8. 

(12. According to the Temporal Laws of this Land, if a Bi- 
thop grant Letrers of Inftiturion under any other Seal than his Seal 
ot Ofhce, andalbeit it be out of his Dioceſs, yet it is good 3 For in 
Cort's Caſe againſt the Biſhop of St. Davids and others , where the (.,,) yj11. g 
Plaintiff offered in evidence Letters of Inſtitution, which appeared Car.B.R.Rot, 
tO be ſealed with the Seal of the Biſhop of Loudoz, becauſe the Bi- 454 Cort verſe 
fhop of St.Davids had not his Seal of Office there, and which Let- _—y of Sr. 
ters were made alſo out of the Dioceſs; It was held, That they Fargo 
were good enough, albeit they were ſealed with another Seal , and (») Linw. de 
made out of the Dioccls 3 for that the Seal is not material, it being jure pre9bye. 
an At made of the Inftitution: And the writing and ſealing is verb.Oblatio« 
but a-Teſtimonial thereof , which may be under any Seal, or in any xr %71 
Place. But of that point they would adviſe (m), wir verſ:Bp, 
 (13.) A Biſhop, if he celebrate Divine S-rvice in any Church of C-ventry & 
of his Dioceſs, may require the Offerings of that day (#)). He may £'<*f <1! 
ſequeſter, if the King preſent not 3 and 12 H. 8. 8. by Pollard , he eds 
mutt fee the Cure ſerved , if the perſon fail, at his own Coſts (s). « a. x16. y 
H2 may commit Adminiſtration, where Exccutors being called, re- 7E. 4.12. 
fuſe to prove the Will Cp). He hathpower of diſtribution and diſ- £'!t- 24 Colleg. 
poling of Seats, and charges of Repairs of the Churches within op DIY C 
his Diocefs Cq). He may award his ure Patrozatus wherea Church Paih, Hob. 
is Litig:ous between an Uſurper and the other 3 but if he will chuſe Rep. 
the Clerk of either at his peril, he ought at his peril to receive him C)LordStar- 
that hath Right by the Statute (r). He may Licenſe Phyſicians, **? Ay of 
Chirargions, Schoolmaſters , and Midwives *. He-may Collate by poco a 
Lapſe. He may take compctent. time to examine the C—_— ® W.2 Cap-$- 

| and, 
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(3) Sr. E 1 
wvis ver. Arch- 


and fitneſs of a Clerk. He may give convenient time to-perſons 
int:xeſted to take notice of Avoidances. He is diſcharged again 
the true Patron, and quit of Diſturbance, to whom ic cannot be 
imputed, if he receive that Clerk, that is in pnrſuance of a Verdict 
after Inqueſt in a Jure Patronatus (5). He may have Six Chaplains, 
and every Archbiſhop may have Eight Chaplains ('t.). He may 


biſhop of 7ork unite and conſolidate ſmall Pariſhes 3 and aflilt the Civil: Magiſtrate 


and others. 
H.b.Rep. 

(t) Stat.21 H. 
8.C-13, 


(«u)Vid. Broce 
hoc tit, 


in execution of ſome: Statutes concerning Eccleſiaſtical Aﬀairs. And 
by the Statute of 1 Eliz. cap. 2. any Biſhop may at his pleaſure joyn 
and affociate himſelf to the Juſtices of Oyer and Terminer, or to the 
Juſtices of Aſſize atthe open and general Scfſions to be holden at any 
place within his Dioceſs, in Cauſes of the Church. And the Statute 
made 17 Car.1. c.27. for the dilinabling of perſons in Holy Orders 
to exerciſe Temporal Juriſdiction or Authority, is Repealed by the 
Statute of 13 Car.2. cap. 2. whereby they are now enabled to ex» 
erciſe ſuch Temporal JuriſdiGion as formerly 3 and is commonly 
ſtyled the Ordinary of that Dioceſs, where he doth exerciſe his E- 
piſcopal Authority and JuriſdiQion. In Parliament, Biſhops, as 
Barons, may be preſent and Vote at the Trial and Arraignment of a 
Peer 3 only before Sentence of death, or loſs of Member , be pro- 
nounced... (that they may have no hand in blood in any kind) they 
have by Canon Law the Priviledge and Injunction to abſent them- 
_ z and by Common Law, to make Proxies to vote for 
tnem-. 

(14.) ORDINARY, according to the acceptation of the 
Common Law with us. is uſually taken for him that hath Ordinary 
Juriſdiction in Cauſes Ecclefiaſtical (#), immediate to the King, 
He is in Common underſianding the Biſhop of the Dioceſs , whois 
the Superviſor, and for the moſt part Viſitor of all his Churches 
within his Dioceſs, and hath Ordinary Juriſdiction in all the Cau- 
ſes aforeſaid for the doing of Juſtice within his Dioceſs ix jare pro- 
prio & non per deputationem , and therefore it is his care to ſee that 
the Church be provided of an able Curate, Habet enim Curam Cu- 
rarxm, and may execute the Laws of the Church by Eccleſiaſtical 
Cenſures , and to him alone are made all Preſentations to Churches 
vacant within his Dioceſls. Ordinarius habet lecum principaliter in 
Epiſcopo, & aliis Superioribus , qui ſoli ſunt Univerſales in ſuis Ju- 
riſdifionibus, ſed ſunt ſub eo alii Ordinarii, hi videlicet,quibus Come 
petit Juriſaifio Ordinaria de jure, privilegio,vel conſuetadine. Lind w. 
cap. Exterior.tit.de Conſtitutionib. 

(15.) The Juriſdiction of the Ordinary or Biſhop, as to the 
Examination ot the Clerk, or as to the Admiſſion or Inſtitution of 
him into a Benchice, is not Local ; but it follows the perſon of the 
Ordinary or Biſhop whercſoever he is : And therefore if a Clerk 
be 
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be preſented to the Biſhop of Norwich, to a Church which is void 


within the Dioceſs of Norwich, whois then in London; or if it be 
to a Biſhop of Ireland, who is then in England, and in Londox 


the Ordinary may examine the Clerk, or give him Admiſſion or 


Inkitution in Loudon: And ſo it was adjudged (c). 

(16.) The Ordinary is not obliged upon a Vacancy to receive the 
Clerk of him that comes firit 3 for as he may take competent time 
to examine the ſufficiency and fitneſs of a Clerk : fo may he give 
convenient time to perſons intcrefled, to take knowledge of the A- 
voidance,cven in caſe of Dcath, and where notice is to be taken,not 
given, to preſent their Clerks to it. And perhaps, if he do receive 
the Clerk of him that comes tirſi, yet he may quit himſelf of Di- 
{iturbance, becauſe he doth nothing therein but as Ordinary in Law, 
But if two or more Preſent, fo that the Title is become Litigious, 
then and in ſuch caſe he cannot receive the Clerk of any\, of his 
own pleaſure, except the Title be certain , but hath his way of ſafety 
by ure Patronatus , and when he hathuſed the Fure Patrozatus, and 
that finds for one party , yet he may {till receive a contrary Clerk 
if he will, for who can lett him? but that muſt be at his own peril, 
and that is ata double peril, (1.) That the Title be the better ; 
(2.)That the Patron, whoſe Clerk he hath received, will plead and 
defend that Titlez for otherwiſe he cannot do it. But though after 
Inqueſt, in Fare Patronatas, the Ordinary may accept the contrary 
Clerk, yet it is againſt Juſtice and the intent of the Law 3 For ſince 
it is a Proviſion meerly for the goed and ſafety of the Ordinary,and 
he pretends Doubt, and theretore puts the Patron to this enquiry 
to his charge and delay to fatisfie and ſecure him, he ought to judge 
and receive the Clerk according to that Verdict. And that is the 
txue meaning of the Books that fay, that the Ordinary is to judge of 
the better Title,that is;not to prejudge of his own Will, but Fog 
dum dllegata & probata,upon Verdict of the Right given,and found 
according to the form of Law,to give Inſtitution which is his Judg- 
ment , and the Induction his Execution. And though it is but an 
Inqueſt of Office,and therefore binds not; True it is, it binds not 
but with a diſtinRion , that is, it binds not the Patron in his 2zare 
Impedit, but is Final, even to the true Patron, that he cannot impute 
difturbance to the Ordinary, following that Verdic,and therefore it 
ought to bind him to follow it.For to theſe purpoſes it is a fullVer- 
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dic,never to be tried again.And if but one Preſent,if the Ordinary (9) paſch. 19 
make doubt of. his Title, as in many caſes he juſtly may, vezng a Jec- Rot. 877. 
,, 


ſiranger to it, he may require ſatisfaRtion by Fare Patronatu ( 
. (17+) If it be demanded, whether the Ordinary can cite a man 
outof his Diocels ? the Common Lawanſwers it in the Negative 3 


where 


Sr. Will. Elvis 
verſ. Archbi- 
ſhop of York, 
and others; 


And fo it was held by Jones ahd Whitlock Juſtices in Brown's Caſe, in Hob. Rep. 
F 


34 


Of Biſhops and Ordinaries. 


TR R———_—_— 


(c) Brown's 
Caſe, Latct« 


Rep» 


* Brownl. p.1- 
Caſes in Law, 


() Davis 1. 
Commend. 


42H. 


C2) D.io El. 
273. 
(hb)20H.6. 


&C. 


(:) Co. 10. 
Sution's Hoſp. 


38. 


(k) Dawvs 1. 

Proxies 4. 
JD vis ls 
»%, C. d: 


Ferns 46. 


gemPs E.£&.Br. 
premunire 21s 
(m) Davis 1, 
45.F.N.B. 42, 
44 


(#) D.1.46. 
(9) Col Sut- 


LLESC 


where they held, That at the Common Law a Biſhop cannot cite a 
man out of his Dioccſs.3 and there Whitlock held , that the Ordi- 
nary hath not any power of Juriſdi&tion out of his Dioceſs, but to 
abſulve a perſon Excommunicated (e). If one in N, commit A- 
dultery in another Dioccſs , during the time. of his Reſidence, he 
may be cited in the Dioceſs where he committed the offence , al- 
though he dwcll out of the Dioceſs: by Coke , Warburton, and 
Winch *, And in the time of his Viſitation he hath Jus ad Syno- 
dalia, according to the Culiome more or leſs , as in Glaxceſterſhire, 
where the Impropriation of Dereburt pays annually 7 s. 94. pre 
$ynedalibus & Procurationihus; for this Synodal is not in this ſenſe 
here taken as in the Statute of 25 H.8.cap.19. for Synodals Provix- 
cial , which ſeem to ſignifi the Canons or Conſtitutions of a Pro- 
vincial Synod, nor for the Synod it felf , which the word Synoaale 
doth ſometimes ſignifie 3 but it is here in the ſame ſenſe as the word 
Synodies inthe Statute of 34 H.8. cap.16. for a Synodal is no other 
thana Cenſe or Tribute in mony paid to the Biſhop or Archdeacon 
by the Inferious Clergy. 


(18.) Every Spiritual pexſon is vifitable by tbe Ordinary (f): - 


So isa Dcan de mero jure, for he is Spiritual (g). The Ordinary 
hath alſo power of Corrc&ion of a Parfon (hb). And every Hoſ- 
pital, be it Lay or Spiritual, is Viſitable (7). By the ancient Law of 
the Realm the King hath power to Viſit, reform and correq all A- 
buſes and Enormities in the Church Ck). Nor are the Kings Dona- 
tives vifitable by the ,Ordinary (1)3 but properly by the Lord: 
Chancellour (mJ). And'the King may grant a Special Commiſſion: 
to that purpoſe (#_). But as to Hoſpitals, if they be Spiritual, the 
Ordinary ſhall viſit them 3 if they be Lay-Hoſpitals,the Patron (0). 
In the Statute of 1 El.cap.2. there is a Proviſo, That all and ſingular 
Arcbbiſhops and Biſhops, and every of their Chancellors, Commiſartes, 
Archdeacons, and other Ordinaries, having any peculiar Eccleſiaſtical 
Furiſditiion, ſhall have full power and authority by virtue of this AQ, 
45 well to enquire in their Viſitations , Synods, and elſewhere within 
their Turiſdidion , or any other time or place , 10 take occaſions and 
informations of all and every the things above-mentioned, done, com- 
mitted, or perpetrated within the Limits of their Juriſdifdion or An- 
thority, and to puniſh the ſame by Admonition, Excommunication, Se- 
gueftration, or Deprivation., and other Cenſures and Proceſs in like 
manner as heretofore hath beet uſed by the Queens Eccleſrafiical 
Laws. The Ancient cuſtome was for the Viſitor to vihit in his own 
pcrſon, & viſitare Eccleſiatim, per cunias Dioceſes. parochiaſque ſua. 
10.9.1.c. Epiſcopum E.Concil. Toletan 4 ca. 35. |. This Viſitation: is 
a ſpecial and peculiar duty belonging to every Biſhop.,' as derived: 
from the Apoltles, who- themſelves were Viſitors , and for that end 
and 


Egt hes. 


by A, Reader *o 
Ny Src > ht NG ED 
þ pe WE") ;2 
2 POR. OS SHS 832 ay at 
Fe Y &C Lg » IH Ss 4 - p « 
OS Ras DW 3: OTE NETS? 


Of Biſbops and Ordinaries. 


OD ———— 


and purpoſe did pertrenſfire Eccleſias & Urber. The Biſhop hath his A&. 15 & 16 


Trienzials, per Archidiaconi Viſitatio poteſt fieri ſingalis annis. Extr. 
de Offic. Archid.c. Mandamus. We find alſo, that Epiſcopus debet Vi- 
fitare ſingulis annis Parochiam,, nifi dimittat propter gravamen Eccle- 


fiarum, & tunc mittat Archidiaconum,&c. Ab.Sic.ſuper 2.1.de Offic, 2. Coke 15. 


Archid.c.ut Archidiaconus 10.4.1.c.Decrevimw,&c. Epiſcopum. 
(19.) Every Biſhop hath his Cathedral and Council, and the 
Council and Biſhop there decide matters of Controverſie 3 the Pre- 


bends have their names from the affording of help to the Biſhop. It ,,,,,, raw. 
any Clerk,after he hath ſworn Canonical Obedience, ſhould happen par.1. Mich. 
to commit Epiſcopicide,he is guilty of Petty-Treaſon,and ſhall ſuffer 10 Jas. Caſes 
as ſuch. Whereas heretofore the County of Gloxceſter was @ part of '” Law (gc. 


the Diocels of Worcefter, out of which it was taken by King H. 8: 
whey firii made a Bithoprick; the Dioceſs of Worceſter was in the 
time of King Ed 6. laid to the See of Gloxcefter, Dr. Heylin*s Hiſt. 
Eccl. p.101, Next unto the Two Archbithops, the Biſhop of Lox- 
dox, of all the other Biſhops , hath the Preheminence. Epiſcopw 
Londinenſir ( ſays an Ancient Record ) ſfpeciali quadam Dignitate 
ceteris anteponendus, quia Eccleſie Cantuarienfis Decanus eft Proviu- 
cialis. The Biſhop of Dzreſme ( who is next in precedency ) hath 
been a Count Palatine about fix or ſeven hundred years, and hath at 
this day the Earldom of Sadberg, long fince annexed to this Biſho- 
prick by the King. Note, a Preſident hath been ſhewed at Com- 
mon Law, That the Biſhop of Dxrham impriſoned one for a Lay- 
Cauſe 3 and the Archbithopof Terk, as his Sovereign, cited him to 
appear before him, to anſwer for that Impriſonment and the Arch- 
biſhop was fined four thouſand Marks. Cro.par.i. The Biſhop of 
Wincheſter was anciently reputed Earl of Southampton : All the 
other Biſhops take place according to the Seniority of their Conſe- 
cration, unleſs any Biſhop happen to be made Lord Chancellor, 
Treaſurer , Privy Seal, or Secretary of State , which anciently was 
very uſual. All the Biſhops of England are Barons and Peers of 
the Realm, have place inthe Upper houſe of Parliament, as alſo in 
the Upper houſe of Convocation The Biſhopricks were erected 
into Baronies by #illiam the Conqueror at his coming into England. 
And as a ſpecial remark of Honour, Three Kings,viz. of England, 
Scotland, and Soxth-Wales, in the year 1200. did contribute their 
Royal ſhoulders for the conveyance of the deceaſed Corps of Hugb, 
Biſhop of Lexcolx to his Grave. And no wonder , when Princes 
themſelves, and ſuch as were of the Blood Royal were anciently Bi- 
ſhops in this Kingdom 3 they have been not only of the beſt Nobi- 
Iity, but divers of the Sons and Brothers of ſeveral Engliſh Kings 
fince the Conqueſt and before, have entred into Holy Orders and 
became Ecclchtiaſticks, as at this day is-praGticable in the moſt of = 

F 2 other 
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other Monarchies throughout the whole Chriſtian, World. Ethel- 
wolph, Son and Succeſſor to Egbert, firſt Sole King of Ergland, was 
in Holy Orders, and Biſhop of Wincheſter at his Fathers death. Odo, 
Brother to William the Conqueror was Biſhop of Bayenx in Nor- 
mandy. Henry de Blois , Brother to King Stephen, was Biſhop of 
Winchefter. Geofry Plantagenet, Son to King Henry the Second, was 
Biſhop of Lixcoln. And Henry de Beauford, Brother to King Henry 
the Fourth, was Biſhop alſo of Wincheſter. | 

(20.) The Statute of 17 Car.1. cap.27. for diſinabling perſons in 
Holy Orders to exercife Temporal Juriſdiction or Authority, being 
Repealed (as aforeſaid) by the Statute of 13 Car. 2. cap.2. they arc 
thereby. reſtored to the exerciſe of Temporal Juriſdi&ion as for- 


. merly 3 which indeed is no more than what they ever Anciently 


Selden,\ib«2. 
de Synedri'se 


Vid - Grat. 
Diſt.c. Cum ad 


VE. H/7.. 


exerciſed in this Kingdom 3 -For, ExClero Rex ſemper ſibi eligebat 
Primos 2 Confilis , Primos ad Officia Regni obeunda, Primi igitnr 
ſedebant in omnibus Regni Comitiis & Tribunalibu Epiſcopi , in Re- 
gali quidem Palatio cum Kegni Magnatibus, in Comitatu nxa cum 
Comite, in Turno cum Vice-comite , & in Hundredo cum Domino 
Huudredi, fic ut in promovenda Fuſtitia uſquequaque gladii gladium 
adjuvaret, & nibil inconſulto Sacerdote vel Epiſcopo ageretur, This 
Union of Perſons, Authority, and Courts of Judicature, Ecclefiaſti- 
cal and Civil, (as Mr. Seldea proves) continued above Four thou- 
ſand years, till Pope Nicbolas the Firſt, about the Eighth Century, 
fo exclude the Emperour from medling in the Eccleſiaſtical Go- 
vernment , began to exclude the Clergy from medling with the 
Civil. And for the ſpace of four or five hundred years, during the 
Reign of the Saxon Kings in England, the Ecclehiaftica} and Secular 
Magiſtrates fate joyntly together, determining Eccleſiaſtical Aﬀairs 
in the Morning , and Secular or Civil Aﬀairs in the Afternoon ; 
ſo that in thoſe days, as there was no claſhing of Juriſdictions , fo 
no complaint touching Prohibitions, but an unanimous harmony in 
a kind of Joynt-Juriſdiqion in reference to all Eccleſiaſtical and 
Civil Afﬀairs, until 1Filiam the Congzeror, did put a diſtinion be- 
tween Church and State, in a more divided way than former]y had 
been practiced. Alſo the excellent Laws made by King Ina, King 
Atheljian, King Edmund, and St.Edward the Confeſior, trom whom 
ws have our Common Laws, and our Priviledges mentioned in 
Magna Charta , were all made by the perſwalions and advice of 
Archbiſhops and Biſhops, named in our Hiſtories. 

(21.) That which during the Reign of King Edw,6. made the 
ereateft alteration, and threatned moſt danger to the State Eccleti- 
aliical, was the Ac entituled, Au Ad& for Elefion, and what Seals 
and Styles ſhall be uſed by Spiritual perſons, &c. In which it was 
ardained, That Biſhops ſhould: be made by the Kings Letters — 

an 
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nd not by the Elefiion of the Deans and Chapters : That all their 
Proceſſes and Writings ſhould be made in the Kings Name only , with 
the Biſhop's Teſte added to it; and ſealed with no other Seal than the 
Kings, or ſuch as ſhould be Authorized aud Appointed by him. In 
the compounding of which Ac there was more danger (as Dr. 
Heyliz obſerves) couched, than at firſt appeared. For by the la#t 
Branch thereof it was plain and evident (fays he) thai the intent of 
the Contrivers was, by degrees ta weaken the Authority of the Epiſ- 
copal Order, by forcing them from their firong bold of Divine Inſtitu- 
tion, and making them no other thau the Kings Miniſters only, or as it 
were, hz Eccleſiaſtical Sheriffs, to execute his Will , and diſperſe his 
Mandater. And of this 4 ſuch uſe was made ( though poſſibly 
beyond the true intention of it ) that ( as the ſaid Dr. Heyliz ob- 
ſerves) the Biſhops of thoſe Times were not in a Capacity of con- 
ferring O1d:rs, but as they were thereunto impowred by ſpecial 
Licenſe. The Tenour whereof (if Saxders be to be believed ) was 


' in theſe words following: viz. The King to ſuch a Biſhop Greeting, 


Whereas all and all manner of Juriſdifiion , as well Eccleſiaſtical as 
Civil, flews from the King as from the Supream Head of all the Body, 
ec. We therefore give and grant to #hee full power and Licenſe, ts 
continue during our good pleaſure, for holding Ordination within thy 
Dioceſi of N. and for promoting fit perſons anto Holy Orders, even to 
that of the Priefthood, Which being looked on by Queen Mary,not 
only as a dangerous diminution of the Epiſcopal Power, but as an 
odious Innovation in the Church of Chrift; ſhe cauſed this Act to 
be Repealed in the firſt year of her Reign, leaving the Biſhops to 
depend on their former claim, and to act all things which belonged 
to their Juriſdiction in their own Names , and under their own 
Seals, as in former times. In which eſiate they have continued 
without any Legal Interruption, from that time to this. But (fays 
the ſame Author) in the Firſt Branch there was ſomewhat more than 
what appeared at the firſt fight : For, though it ſeemed to aim at no- 
thing, but that the Biſhops ſhould depend wholly on the King for their 
preferment to thoſe great and eminent places; yet the true arift of the 
Deſign was, to make Deans and Chapters uſeleſs for the time to come, 
and thereby to prepare them for a Diſſolution. For, had notbing elſe 
been intended in it , but that the King ſhould have the ſole Nomina- 
tion of all the Biſhops in bis Kingdoms, it had been only a reviver of 
an Ancient power, which had been formerly inveſted in his Predeceſ- 
fore, and in aH other Chriſtian Princes, 1f we conſult the Records 
of elder Times, it will readily appear, not only that the Roman 
Emperours of the Houſe of France did Nominate the Popes them- 
ſelves 3 but that, after they had loſt that power ,, they retained the 
Numiaation of the Biſbops in their own Dominions, The like 

| done 
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done alſo by the Germau Empcrours, by the Kings of England, and 
by the Ancient Kings of Spain : The Inveſture being then per- 
formed per Annulum & Baculum , that is,by delivering of a King, 
together with a Croſier or Paſtoral Staff to the party nominated. 

(22.) By Ancient Right the Bithops of Loxdon are accounted 
Deans of the Epiſcopal Colledge 3 and being ſuch , are by their 
place to ſignifie the pleaſure of their Metropolitan to all the Bithops 
of the Province, to execute his Mandates, and diſperſe his Miſives, 
on all emergency of Afﬀairs: As alfo to preſide in Convocations , 
or Provincial Synods, during the vacancy of the See, or in the ne- 
ceſlary abſence of the Mctropolitan. 

(23.) In O Brian and Knivan's Cafe, the Caſe was , That King 
E4.6. under his Privy Seal ſignified to Sir F. C. and to the Lord 


Chancelior, and others in Ireland; That he ecle&ted and appointed - 


7. B. to be Biſhop of Offory: Requiring them to Inſtal him in 
the Biſhoprick. The Deputy being removed , the Chancellor and 
the other made a Commiſſion under the Great Scal of Ireland to 
the Biſhop of D«bliz to Conſecrate him 3 which was done accord- 
ivgly, and he did-his Fealty , and recovered the Temporaltics out of 
the Kings hands. Afterwards in the life of .B. Queen Mary elected 
FT. to be Biſhop there : who was likewi{: Conſccrated, and who 
made a Leaſe of divers Lands of the Bithoprick for 101 years, 
which was confirmed by the Dean and Chapter. F. B, died , and 
after 7.7.died FJ. was ele&cd Biſhop. The Queſtions in the Caſe 
wcre, (1.} Whether 7. B. was well created Biſhop ? (2.) Whether 
this Leaſe made by F. T. being Biſhop de fas, but not de jure inthe 
life of 7.B. he ſurviving F. B.ſhould be good to bind the Succeſſor. 
Reſolved, The Committion was well executed, although the Deputy 
Sir F.C. were removed. (2.) Reſo/ved, That before the Statute of 
2 Eliz. the King might by Patent without a Writ of Conge d'eſlire 
create a Biſhop, for that was but a Form or Ceremony. (3.) Re- 


ſolved, That although F.T.was Biſhop de fad in the life of F:B.that- 


the Leaſe made by him for 107 years was void, though it was con- 
tirmed by the Dean and Chapter, and ſhould not bind the Succeſſor: 
But all Judicial Acts made by him, as Admiſſions, Inſtitutions, ec. 
ſhould be good 3 but not ſuch voluntary Acts as tended te the de- 
Pauperation of the Succeſſor, 

A Biſhop made a Leaſe for three Lives, not warranted by the 
Statute of 1 Eliz. rendring Rent 3 the Succeſſor accepted the Rent. 
It was Reſolved, It ſhould bind him during his time, ſo as he ſhall 
not ayoid the Leaſe, which otherwiſe was voidable. 
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CHAP. Iv. 
Of the Guardian of the Spiritualties. 


' 2. What the Office of ſuch a Guardian is , and: by whom Conſti- 
tuted. | 

2. The power of ſuch Guardiant in vacancy of Archbiſhopricks. 

3. What Remedy incaſe they refuſe to grant ſuch Licenſes or Diſ- 

penſations, as are legally grantable, 

Who is Greardian of the Spiritualties, of Common Right. 


4. 
5. What things a Guardian of the Spiritualties may do. 


Spiritualitaty )is he to whom the Spiritual Juriſdiction 
of any Diocels ( during the vacancy of the See ) is 

committed (a). Dr.. Cowell conccives, that the Guardian of the (a) Vid.Sr.25: 
Spiritualtics, may. be either Guardian in Law., or Jure Magiſtratus H-8.c.21.. & 
(as. the Archbiſhop is of any Dioceſs within his Province) or Guar- 13 Elize c.12. 
dian by Delegation , as he whom the Archbiſhop or Vicar General 

doth for the thme depute. Guardian of,&c. by the.Ca10» Law per- 

fains to the Appointment of the Dean and Chapter. c. ad abolexd. 

Extr, Ne ſede vacaute aliquid innovetur : But with us in England, 

to the Archbiſhop of the Province by Preſcription... Howbeit (ac-- 

cording to Mr.Gwin in the Preface to his Readings-) divers Deans: 

and Chapters do challenge thisby Ancient Charters from the Kings, 

of this Realm.Cowell verb. Cxftos, This Eccleliaſtical Othce is ſpe- 

cially in requeſt, and indeed neceſſarily in the time of the Vacancy. 

of the Epiſcopal Sce, or when the Biſhop is is remotis agends about: 

the publick Afﬀairs of the King or Stare 3 at which time Preſcnta- 

tions muſt be made to the Guardian of the Spiritualties, which 

commonly is the Dean and Chapter: or unto the Vicar General, 

who ſupplies the place and room of the Biſhop (b), And there- (4) Co.1. pars. 
fore if a man-Recover, and have Judgment for him ina Zxare Impe- Inftit acc, 

dit, and afterwards the Biſhop (who is the Ordinary) diecth. In this. 

caſe the Writ toadmit the Clerk to the Benefice muſt be direted to - 

the Guardian of the Spiritualties, Sede vacante, to give him Admiſ(- 

fion : But if before his Admitſion another be created Biſhop of that 
See, and Conſecrated Biſhop 3 in that cafe the power of the Guar- (c) 18 Eliz; 
dian of the Spiritualties:doth ceaſ2 , and the party may have a new Dyer 35c- 
Writ to the new Biſhop to admit his Clerk (ec); A Guardian of the ® _ andy og 
Spiritualties may. admit a Clerk,but he cannot confirm a Leaſe *. CITES 

 (2.)The. , 


(1.) (3 5 of the Spiritualties ( Cuſtos Spiritualinm, vet 


em” 


Of the Guardian of the Spiritualties. 


—— 


(2.) The Guardian of the Spiritualties takes place as well in the 
vacancy of Archbiſhopricks as Biſkopricks,and hath power of grant- 
ing Licenſes, Diſpenſations,and the like, during ſuch Vacancies, by 
the Stitute of 25 H. 8. whereby it is provided and enated, That 
if it happen the See of the Archbiſhop of Canterbury to be void, 
that then all ſuch Licenſes, Diſp enſations, Faculties, Inſtruments, Re- 
ſcripts, and other Writings which may be granted by virtue of the 
faid Act, ſhall (during ſuch vacation of the faid See.) be had, done, 
and granted under the Name and Seal of the Guardian of the Spi- 
ritualtics of the ſaid Archbiſhoprick , according to the tenor and 
form of the faid At, and hall be of like force, value and effec, 
as if they had been granted under the Name and Seal of the Arch- 
biſhop for the time being. Where it is alſo further enacted, 

(3-) That if the ſaid Guardian of the Spiritualties ſhall refuſe 
to grant ſuch Licesſes, Diftenſations, Faculties, &c. to any perſon 
that ought upon a good, juſt, and reaſonable cauſe to have the ſame, 
then and in ſuch caſe the Lord Chancellor of England, or the Lord 
Keeperof the Great Seal, upon any complaint thereof made, may 
dire the Kings Writ to the ſaid Guardian of the Spiritualties, 
(during ſuch Vacancy as aforeſaid ) refuling to grant ſuch Licenſes, 
Oc, enjoyning him by the ſaid Writ, under a certain penalty therein 
limited at the difcretion of the faid Lord Chancellor or Lord 
Keeper, that he ſhall in due form grant ſuch Licenſe , Diſpenſation, 
Faculty,&c. according to the requeſt of the Procurers of the ſame, 
or ſignitie into Chancery by a day certain, for what cauſe he refuſed 
togrant the ſane : where, if upon ſuch Certihcate it ſhal] appear, 
that the cauſe of ſuch Refuſal was reaſonable, juſt, and good, that 
then it (hall be admitted and allowed 3 otherwiſe , there may iſſue 
thence by virtue of the ſaid Statute a Writ of Injun&ion, com- 
manding the faid Guatdian of the Spiritualties , ſo refuſing as 
aforcſaid, to make ſufficient grant of ſuch Licenſe, Difpenſation, &c. 
by a certain day; and if after the receipt of ſuch Writ, the Guar- 
dian of the Spiritualties ſhall yet refuſe to grant the ſame , and ſhew 
no jult or reaſonable cauſe for fo doing, that then and in ſuch caſe 
the ſaid Guardian of the Spiritualtics ſhall incur ſuch pevalty to his 
Majeſty; as ſhall be limited and exprefſed in the faid Writ of In- 
junction; And moreover in ſuch caſe, a Commiſſion under the 
Great Sea] may ifſue to Two Spiritual Prelates or perfons'to be no- 
minated by his Majzſiy , Authorizing them to grant ſuch Licexſes, 


Faculties, and: Diſpenſations , as were lo refuſed to be granted by. 


the Guardian of the Spiritualtics , as aforeſaid : And what in this 
'caſe is here enjoyn'd to the Guardian of the Spiritualtics during the 
vacancy of the Archbiſhoprick, is likewiſe exprefly by the ſaid Sta- 


tute to the Archbiſhop himſelf in time of Plenarty or Non-vacancy 


of the Sce. (4.) Ot 


-- TT Fu G uardidn of the Spiritualties, 
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| (4) Of the Metropolitan, the Dean and Chapter is of Common 
right the Guardian of the Spiritualtics: Of Inferiour Biſhopricks 
in times of Vacation, the Dan and Chapter of the See is of Com- e792 Om 
mon right the Guardian of the Spiritualties, and not the Metropoli- ” _ Do. 
can(d). Yet 5 E.2. £uare impedit, 165. Admit. that during the x4 E.3.23b. 
vacancy of the Biſhoprick of D#rbam, the Archbiſhop of Tork is where it 1s 
Guardian oof the Spiritualties. And 23 E.1. Rot.Clauſ., Memb.g. the _ Fo : 
Prior of Chriſt-Church in Canterbury was Guardian of the Spiritu- * he ri ah 
alties in time of vacation of the Archbiſhoprick. Ot which Arch- &,;. .:4 wer 
biſboprick the Dzan and Chapter is Guardian of the Spiritualties in before, the 
the time of vacancy. Alſo of the Archbiſhoprick of Tork, the Dean Metropolitan 
and Chapter is Guardian of the Spiritualties in the vacancy thereof, 25th obo hee 
and nottheArchbiihop of Canterbury,for that it is a diſtinct Province, y , &c, n 
not ſubordinate to.,&c. contra 31 H.6.10. Admit. tor there a Parſon Ro!l.Ar. ver. 
of the Province of Tork had aid of the Metropo/itax Guardian of Prerogative, 
the Spiritualties of the Archbiſhoprick of York in time ct vacancy = LAB 
of that Archbiſhoprick (e ). 5 
In the Caſe of Grange againſt Dexny it was ſaid by Coke, That of | 
common Right, by the Common Law, the Dean and Chapter, Sede Mich. 13 Jec. 
vacante,ot the Biſhop,is Guardian of the Spiritualties,as appears by B.R.Ror.165, 
Poſch. 17 E. 3. fo. 23. but that now the Archbiſhops have uſed co 7 mu _ 
have this by way of Compoſition. And in the ſame Caſe it was faid yg _ 
by Doderidge, That every Archbiſhop hath a Diocels and a Province, 
and of his Dioceſs he is a Biſhop, and of his Province he is Arch. 
biſhop, and within his Province he is to be Vilitor of all the Church- 
es within his Province > and Sede vacante of any Biſhop within his 
Province he himſelf is Guardian of the Spiritualtics , of all the Bi- 
thopricks within his Province : but Sede vacante of his own Dioceſs, 
the Dean and Chapter of this is Guardian of the Spiritualtics z and 
that no mention is made in the Books of the Common Law of any 
ſuch Compotition aforeſaid, but that the Guardian of the Spiritu- 
alties is to be according to the difference before pat , between a Pro- 
vince and a Diocels. | | 
5- The Learned Serjeant Roll in his Abridgment doth acquaint us es 
out of the Ancient Books, That a Guardian of the Spiritualties may (1, Ei - 
Admit and Inſtitute a Clerk pretented tohim( f)). That the King Par. Memb 5. 
did preſent to the Guardian of the Spiritualtjes of the Archbiſho- (þ) 41 Aſſ:zs, 
prick of Dublin ( Sede vacante ) for a Charch in Ireland (g). #5 41 : 
That the Guardian of the Spiritualti:s may try Baſtardy (Þ)). Thar on elſe 
Letters were dire&ed to all the Bithops , and (in the Vacancy) to Memb. 11. 
thc Guardian of the Spiritualties, to make Prayers for the King in Dorſv. 
his Journey in France (i). And that the Prior of Chriſt-Church in C - _ Fay 
Canterbury, Guardian of the Spiritualties during the Vacancy of Momb. og bs 
that Archbiſhoprick, had a Felon Et to him(k ). But in the 
| | time 


Aon nmng—— 


42 Of Conge d'Ellire, 


(I) Brewnl- time of the Vacancy of the Biſhop, the Archbiſhop is Guardian of 


w + 4 5 the Spiritualties, and not the Dean and Chapter (1). 
ICNe.I-, 3 Co 
Caſes in Lawz 
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CHAP, V. 
Of Conge d'Eflire, Eleftion,and Confirmation, 


I. What Conge d*Eſlire fignifies the Original thereof. 

2, To whom it is diretied, and the manner of Proceedings there- 
upon, end of Elefion. | TN 

3. Confirmation of Biſhops, the form or manner thereof. E-: 

4. Confirmation in a Temporal, not Spiritual ſenſe, what ? I 

5. The Confirmation of Biſhops Ele& beyond Sea, far different from 
this in England. i 

6, The Law and Praflice in France , touching the making of Bi- 
ſhops. 


(1) '; IEſlire, in French, [Leave to Chuſe} is the Kings 


; permiſſion to a Dean and Chapter to chuſe a Biſhop in Et 
0B the time of Vacancy (a). And time was when this Ex 
. 4 xm Venia Eligendi was alſo the permiſſion Royal to an Abby or Priory 
Leg- of his own Foundation to chuſe their Abbot or Prior (b ). But we 
{63 Ibid.B- & now-underſtand it under no other fignification than as his Majcſiics 
170B,C,8&c- jeaye vouchſafed toa Dean and Chapter to cle a certain perſon to 4 
ſucceed:as Biſhop of that Dioceſs , whoſe Epiſcopal See is vacant. 
For the better interpretation of this Conge d'Eflire, the Modern 
Pens refer themſelves to Mr. Guin in the Preface to his Readings, 
where he faith, That the King of England, as Sovereign Patron of vs 
all Archbiſhopricks, Biſhopricks, and other Eccleſiaſtical Benefices, "= 
had of Ancient time free-Appointment of all Ecclcſiaſtical Digni=& i 
ties,, whenſoever they hapned to be void : Inveſting them-tirſt Per - 
Baculum & Annulum, and afterwards by his Letters Patents: And 
that in procefs of time he made the EJe&:0x over toothers-, under 
certain Forms and Conditions, viz. That they ſhould at every Va- 
cation before they chuſe, defire of the King Conge &Eflire, that is. 
Leave or Licenſe to proceed to Election, and then after the Ele&ion 
ta crave the Royal Aﬀent,&c. He affirmeth alſoby good proof, out 
of the Books of the Common Law, that King Jobx was the firſt 
that granted this 3 and that afterwards it was confirmed by. Weſt- 
minſter 1,cap» 1s-which Statute was made An, 3, Ed, 1, And again by 
tne. 


1 hrts'* ABR Send 


EI 


" Tlefliony/and Confirmation. | 


43 


——_—_— 


the Statute | Articuli Cleri] cap. 2. which was Ordained, An.25 
Ed.3. Stat.3. it is generally agreed , That the-Kings of this Realm 
were Originally the Founders of all Archbiſhopricks and Biſhopricks 
within this Kingdom, being at firſt Donative per traditionem Baculi 
Paſtoralis & Annuli: But afterwards King Fohx by his Charter, 
15 Fan.in the ſeventh year of his Reign, De Commwuni conſenſu Ba- 
ronum, granted that they ſhould ever after be eligible. And from 
that time came in the Conge d'Eſlire, Vid. Co.5. par,14. in Caudry's 
Caſe. vid.Stat.1 Jac.cap.3. vid. 17:Ed.3.cap.40. # 
(2.) The Conge dEflire being granted to the Dean and Chapter, 
they proceed accordingly to Ele&ioz,which in the ſenſe here intended, 
as appropriated to this Subject, is that Regular Choice, which is 
made of an Eccleliaftical perſon to ſucceed in the office and dignity 
of Biſhop, in, and of that Dioceſs, whoſe See at the time of ſuch 
Ele&ion is vacant. This Election referring to an Epiſcopacy,, or 
the choice of a new Biſhop in a vacant Sce, is done by a Dean and 
Chapter 5 but there arealſo other Elections Eccleſiaſtical relating to 
a Regular choice ot other perſons to other Offices and Dignities in 
the Church,ſubordinate tothe former ; but here it is ſpecially meant 
of ſuch an Election or choice of a new Biſhop, as is precedent to 
Confirmation, Conſecration , and Inveſture or Inſtalment , being 
made (as aforeſaid ) by the Dean and Chapter of a 'Cathedial 
Church, by vertue of che Kings Licenſe and Letters Mithve, ac- 
cording to his Majeſties nomination and pleaſure, contained in ſuch 
Letters Miflive, in purſuance of ſuch Licenſe to Ele& , under the 
Great Scal of Exgland; which Ele@&ion being made accordingly, 
the Dean and Chapter are to return: a Certificate thereof under 
their Common Seal unto his Majeſty. This Election alone and of 
-t ſelf, be it toan Archbifhoprick or Biſhoprick, if the perſon Elected 
were before the Parſon or Vicar of any Church Preſentative, or 
Dean of any Cathedra), or held any other Epiſcopal Dignity , doth 
not ipſo fatio make void in Law ſuch former Benefice, or Dighity, 
or Deanry, becauſe he js not compleat and abſolute Biſhop meerly 
by ſuch Eledion, but only Biſhop Ele&; And an Ele&ion only of 


(c) 20 Ede3+ 
Fitz. tit» 


{uch one to a Biſboprick, who had before a Benetice with Cure , or pri: f.25. 
any other Ecclehaſtical Dignity or promotion, doth not make a (4) Trin. 


Ccilion thereof (c)). And it hath been adjucged, that a Commendam 
 retinere made to ſuch a perſon of ſuch a Parſonage, Deanry, or other 
dignity Eccleſiaſtical, which the ſaid Parſon had betore his Elc&ion 
to the Biſhoprick, is yet good to him notwithſtanding ſuch Ele&ion, 
and ſo remains good to him until his Conſecration (4), 

(3+) Confirmation hath various ſenſes according to the different 
Acceptation of the word 3 but here it is mainly intended for that, 
which in order to an Inveſture of a Biſhop, is done by the Arch- 
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biſhop or Metropolitanof that Province. in which a Biſhoprick is 
void, and unto which a new Biſhop is tobe Inveſted, with ſuch uſual 
B:nedicions and Ceremonies. as are rcquilite to the ſame (* e ). 


Note, That before an Archbiſhop or other Bithop.is Conhirmed,Con-. 


ſecrated, or Inveſted , he mult take the Oath of Fealty unto the 
Kings Majeſty only, aſter which the King under his Great Seal doth 
ſignifie his Election to one Archbiſhop and two other Biſhops,other- 
wiſe unto four Biſhops within his Majelties Dominions , thereby re- 
quiring them to Coxfirm his Election, and to Conſecrate and Inveſt 
the perſon Ele&ed. Aﬀter which Confirmation and Confecration he 
is-compleat Biſhop to all intents and purpoſes , as well to Temporal- 
ties as Spiritualties. And now he hath plenam poteſtatem tam Juriſ- 
difionis quam Ordinis, and may therefore after his Confecration 
certihe an Excommengment; and upon his Confirmation the. power 
of the Guardian of the Spiritualties doth ceaſe (f)), and a Writ for 
Admiftion of a Clerk to a Benetice, awarded Epiſcopo Elefto & Con- 
firmato, hath bcen held to be good (g). Likewiſe the King may by 
his Lerters Patents, after ſuch Confirmation and before Confecration, 


2b) 41 E. 3-5 grant unto ſuch Biſhop his Temporalties (þ ), which Grant from his 
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Majeſty is held to be potius de gratia quam de jure but if the Biſhop 
of one Diocecſs be tranſlated to a Biſhoprick in another, there needs 
no new Confirmation of him, In the Canon | de Confirmatione Epiſ- 
coporam | of Othobon's Conſtitutions, it is Ordained ix hec verba, 
viz. Ut cujus Eledionis Epiſcopalis Confirmatio poſtulatur , inter 
cetera ſuper quibus Tnquiſitiz & Examinatio precedere debet Secun- 
dum Canonum Inſtituta: iliud exafjiſime inquiratur , utrum plura 
Beneficia-cum animarum. cura, qui Elefius eft, antequam eligeretur, 
babuerit: Et fi babuiſſe inveniatur, an cum eo ſuper hoc fuerit diſpen- 
ſatum : Et an Diſpenſatio, ſi quam exhibuerit , vera ſit, & ad omnta 
beneficia, que obtinnit, extendatur. Et fi in aliquo Premiſſorum, is ad 
quem Confirmatio ſpeat Ele&am deficere ſua diſcuſſione compererit : 
eidem aullatenus munus Confirmationis impendat. | 

(4.) There isalſo Confirmation of another kind,and far remote in 


fenſe from the former, not of. any Ecclefiaſtical conſideration, nor of - 


zby Afnity with the other, otherwiſe than Nominal, and that is the 
ratifying or confirming of an Office, or an eſtate in a Place or Office, 
to one who hath or formerly had the poſſeſſion thereof by a good 
Title, but voidable, though not aCtually and at preſent void. To 
explainthis; A Biſhop grants his Chance)lorſhip: by Patent to one 
for-term of his Natural life : this Grant is good to the Patentce, and 
not in it ſelf void yet upon the Biſhops death it-is voidable, unleis 
it be corroborated and ratified by the Contirmation of the Dean and 


' Chapter (7). This 15.not_ the Contirmation here intended , but tire 


Confirmation of the ElcGtion of a. new Biſhop. in order to his Con- 
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ſecration and Inveſturez which though heretofore was by the Biſhop 
of Rome, when he claimed a Spiritual Juriſdiction in this Realm; yet 
now ſince the Stat. of 25 H.8.c.20. the fame is at his Majcfties Com- 
mand performed by the Archbiſhop or Metropolitan of the Pro- 
vince wherein ſuch Biſhoprick is void, and two other Biſhops,other- 
wiſe by four ſuch Biſhops within his Majeſiies Dominions,as to whom 
under his-Broad Seal he ſhall fignifie ſuch Etection,commanding them 
to Confirm the ſame, as alſo to Conſecrate and Inveſt the perſon whoſe 
Election to the Biſhoprick is ſo Confirmed as aforeſaid. 

(5.) The Confirmation of the Ele&ion of Biſhops to vacant Secs 
according to the Canon Law, and as practiſed in ſuch Kingdoms be- 
yond Sea, where the Pope doth claim and exerciſe a Spiritual Juri(- 
diction, is,as to the mode and folemnity thereof,quite another thing 
to what the practice is with us in this Realm. 

(6.) In France, though the Nomination of a Biſhop to ſucceed in 
2 vacant See belongs to the French King , yet if he doth not Nomi- 
rate within Six or Nine months next after the death of the former 
Biſhop, Jus devolutum eſt ad Papam(k )3 .it a B-{hoprick be. there (4 Cp, ne 
void,be it quomodocunque, whether by Ceflion or otherwiſe, the Law pro defe@s td: 
ſpeaks indefinitely in that caſe, the King ſhall Nominate in Fragce Eft. £-2. ac 
who ſhall be the new Biſhop 3 but.then he muſt Nominate within "_ 2» 
Six or Nine months, which being Elapſed and no Nomination, he Ro 
cannot afterwards Nominate, Nam jus ſit ad Papam devolutum : $14 Nomina « 
zec patcrit purgare moram (1), For the Law in that Caſe and in that P«r-Rebutt. 
Kingdom is, that Nominatione non fatia intra Sex menſes, detNvitur Ripon iu 
Nominatio & plena Diſpoſitio Epiſcopatus ad Papam. As allo appears i rp TI 
in that remarkable Caſe controverted touching the Confirmation of cap. 2. de con- 


the Election, Ad Epiſcopatum Appamiarum+ For upon the death of c:{{* Prebenas . 


Cardinal de Albret,An.1520. 10.Dec. that Biſhoprickbecame void 
whereupon the Canons of that Church convened, and proceeded to 
the Election of a new Biſhop, and choſe D.Bernard de Lordat, who. 
being elected, applicd himfelf Archiepiſcopo Tholoſano, tanquam ſuo 
Metropolitano, ſaltem Vicariis ſuis, for the Confirmation of his Ele- 
ion, which was done accordingly 3 to which Confirmation the Pro- 
curator Regius was not called, who appealed from the faid Election 
and Confirmation,. alledging that the Nomimation to the Biſhoprick 
belonged to the King, who Nominated D, John de Pris to the Pope 3 


whereupon the Pope granted the ſaid Biſhoprick to the ſaid Fohx de 


Puis, who by the Bulls and Proxies of the Pope took poſſeihon there- 
of. From all which Appeal was again afterwards 72 Supremam Cuz 
riam, between Ds? Pais and Lordat z but De Pxis obtaining another 
Biſhoprick, the Proccis on the Appeal was Extin&; and Lordat by a 
Definitive -had the Poſſeſhar of the ſaid. Biſhoprick-Confirmed co Cn Rebuft,* 
him (m ). | | | _ 
10m (i _ ub ſupra... 
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CHAP. VI 
Of Conſecration; 


- I» What Conſecration ſignifies ; the Ancient Rites and Ceremonies 
thereof under the Law; who they were to whom it belonged. 

2. Confecration, as ſpecially Applicable to Biſhops. 

3. An Ancient Canon touching the Conſecration of Churches. 

4. The Ferm of Conſecration of Churches by the Juſtinian Lew 3 
the Rites and Ceremonies therein uſed by the Greek and Latin 
Churches. 

5. Conſecration of Biſhops howo neceſſary by the Imperial Law, Con- 
ſonant to the praftice of the Greek and Latin Churcbes. 

6. Conſecration of Biſhops is CharaQter Indelebilis at the Common 

aw, 

7. Who firſt Confecrated Churches ; who firſt took, the ſtyle of Popes, 
. The Original of Godfathers and -G odmothers in Baptiſm. 

8. Incaſe of Tranſlations of Biſhops no need of new Conſecrations ; 
Requiſites to Creation and Trav»ſlation of Biſhops according t0 
the Common Law of England. 


or Churches : The Civil as well 'as Canon Law takes 

notice of both (a). It ſignifies a Dedication to God 
Tuftinian in his Novel*s makes uſe of the word , thereby fignifying 
an Impoſition of hands (b): For in this manner (ſays that Book of 
great Antiquity , entituled IIPAZEIS TON ATLOETOANN) began 
Biſhops to be Conſecrated. It js a kind of Separation of perſons Ec- 
Icfiaſtical from the Laity, and of things Sacred from Prophane, for 
the eſpecial uſe and ſervice of God. The word in the Hebrew lig- 
nifies a Filling of the hand, thereby intimating that under the Law 
in the Conſecration of any, there was a giving them or Patting into 
their bands things to offer, whereby they were admitted to their 
Prieſtly Office (ce). In this Confſecration the holy Union was u- 
ſed, or the holy Oyl or holy Ointment, which was not to be applied 
to any Prophane or Civil uſe , but to be appropiated to the Sons of 
Aaron ; only whereas Kings were and are to be Anointed, that is 
to be underſtood, as by eſpecial command from God (4), as an Ex- 
ception to the Sacerdotal practice, and as a Conſecrating them to the 
Government; in relation whereto a King is a Mixt perſon under a 


double capacity, Ecclefiaftical and Cevil, as next under God the Su- 
pream 


7. nf NSECRATTION here chiefly refers cither to Biſhops 
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though under the Levitical Law there was an Anointing Oyl com- 

mon to the High Prieſt with the Inferiour Priefis (e) 3 yet the High )Exod. 2% 
Pricſt had a Conſecration peculiar to himſelf, which was by the pour- 20. 

ing out the precious Oyntment upon his head (F). In imitation C// Lev-8.12- - 
es are Kings at this day anointed to the Regal Autho- qe 


(2.) The import of. this word | Conſecration] as practicable in 


all Ages, ſpecially refers to Archbiſhops and Biſhops, and with us 


conſiſts in certain BenediQions and Ceremonies peculiarly requilite 
thereuntoz And when after Ele&ion and Confirmation the perſon 
is Conſecrated and Inveſicd, he is then compleat Biſhop , as well to 
Temporaltics as Spiritualties,. and then the power of the Guardian 
of the Spiritualties doth ceaſe. Being Conſecrated he may confer 
Holy Orders upon others, and may Conſecrate Churches and Chap- 
pels, which before he could not. Axſelm Archbiſhop of Canter- 
bury deprived divers Prelates for receiving Inveſture of King H, 1. 
but after they. were reſiored ex. gratia. Speed 436, The Roman Sy- 
noJ made a Cannon, that Inveſture belongs to the Pope 3 yet H. x. 
uſed to give Inveſiure, as he did to-Raiph, Archbiſhop of Canter- 
bury, $p.440. b. | 

(3.) Touching the Conſecration of Churches, the Learned Sir + 
H.Spelman makes mention of a very Ancient Canon made by the 
Synod held at Celichyth, in the year $16, under Wwlfred Archbiſhop Cc /ichyth- 
of Canterbury, and Prefident of the ſaid Syncd , Kenwlph King of 
Mercia being thercat alſo perſonally preſent ; The Canon is to this 
purpoſe, viz. Wherever a Church is built or ereded, let it be Sanfli- 
fied by the Biſhop of the proper Dioceſi; Let it bave a Benedifiion from 
himſelf, and be fpriakjed with Holy Water, and ſo be made a compleat 
Church, in ſuch manner as is preſcribed in the Minifterial Book, After- 
wards, let the Euchariſt, which is Conſecrated by the ſame Biſhop, be 
zogether with 6ther Reliques repoſited and laid up in a Cheſt , and kept 
and preſerved in the ſame Churth, And we Ordaiu and Command, 
that every Biſhop take carethat the Saints, to whom their Churcher are 
dedicated reſpeiively, be painted on the Church-walir, or in Tables, or | 
on the Altars (g ). 6 2) pane , 

4. The Emperour Faftiaias in his care of the Church, hath pre- GY = 
ſcirbed a Form of Confecration thereof in this manner, viz. his Preupy 
Law is, That- none ſhall preſume to ere(t a Church, until the Biſhop of * 
he Dioceſi bath been firſt acquainted tberewith, and ſpall come and lift CG) Auth. de 
«p bis bands to Heaven ., and Conſecrate the place to God by Prayer : Og 
and ered the Symbole of our Salvation, viz, the venerable and truly vey — 
precioas Rood (h). Likewiſe among other Ceremonies of Conſc- tqvyell. 123, 
crating Churches , the laying of the firſt. Stone was of Ancient uſe 131. | 
iN 


Of Conſecration. 


in the Greek, Church , as may be obſerved out of their Exchologue, 
where it is ſaid , That the Biſhop, after ſome other Rates performed, 
ftanding in the place where the Holy Altar ſhall be ſet , ſaith certain 
Prayers, which being ended, he giveth the Ite Miffa eſt, and then taketh 
#þ one of the Stones, and having cut a Crofi upon it, himſelf with bis 
own bands layeth it upon the Groundwork, as the firſt Foundation-flone, 
then be pronounceth the *E'$waniany avThy,&c. and ſ» the Workmen 
begin the Building. The like Ceremonies are uſed in the Latiz 
Church at this day at the Conſecration of Churches, as appears by 
CG) Pontificale, their Pontificale(t ); There is this further touching the Conſccration 
5 4 of Churches in the Euchologue of the Greek Church, That the Biſhop 
ry BY ' having on bis Formalities, fumeth the Ground-work or Foundation 

with bis Tncenſs Circular-wiſe , then the Singing-men ſay a kind of 
Colle for the S3int to whoſe Name ths Charch'is Dedicated, andſome 
other Services as the Chaunter ſhall appoint. So that although the 
Patron might chuſe the Ground , yet the Prelate was to come and 


— 


Conlecrate itz the Patron might bring the Stones, but the Bithqp 


laid the Foundation 3 the Workmen might with the Materials make 
a Houſe, but the Biſhop by Confecration made it a Church ; It was 
but the dead body of a Temple;till it received the being of a Church 
by the influence of the Dioceſan. Thence it was that the priviledge 
of a new Church followed not the Building, but the Conſecration 
thereof, as was well obſerved by that Devout and Learned King 
Alzred in the hfth Canon of his Eccleſiaſtical Laws, where he ſaith, 
That if a man purſued by bis Enemy flie to the Temple, no man ſhall 
thence take him away for the ſpace of ſeven days ; which Law was yet 
wade under a Caution, That this freedom ſhall not be granted to any 
Church, but ſuch.as ſhall be Conſecrated by the Biſhop. | 
(5-) Conſecration relating to the perſon, office, and dignity of a 
* Biſhop (as in the former part of this Chapter) was by the Imperial 
Law fo neceflary to the making him a Biſhop compleat , as that 
without it his Ele&tion and Contirmation would not have entituled 
him to any Church that ſhould be new erected within his Diocels, 
whereunto he being Conſecrated, had a right and Title as is evi- 
deat not only by the Emperours Novel , but alfo more peculiarly 
acknowledged by the SJaeyrinzy, or the fetting up of the Croſs 
behind the-A!tar when he made the Conſecration. Thus the Ew- 
chologue tor the Greek Church. The like alſo is obizrved in the La- 
ti4, where the Ceremonies are more tedious and elaborate. By the 
ſctting up of the ſaid EJawgonixeoy, the Right of the new Church 
was conveyed to the Patriarch or Biſhop as by an eſpecial Title, and 
that not only by the Exchologue in the Greek , but alſo by the t.m- 
p:rour's Novel in the Latin Church; Concerning which Kight 
and the Conveyance thereof by the SJavgomngrey. Obſervablc to this 
. purpoſe 
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purpoſe is that Synodical Sentence given by German , Patriarch of 
Conjtautinople, againſt John Archbiſhop of Lepanto, touching cer- 
tain Epiſcopal Monaſteries, whereon he had illegally tixed his'Crofs 
under pretence of a Right to the ſame (k). (k )Jus Grec. 

(6.) This Conſecration, ſpecially as it refers to Biſhops , is Cha- Lat. To.1. 
rater indelebilis, infomuch that although it ſhould ſo happen , that _ 
for ſome juſt cauſe he ſhould be depoſed or removed from the Sce, a 
'or ſuſpended ab Officis & Beneficio , both from his Spiritual Jurit- 
diction, as to the exerciſe and execution thereof , as alfo from the 
Temporalties and profits of the Biſhoprick ; yet he ſtill retains the 
Titleof a Biſhop , for that it is ſuppoſed the Order it (elf cannot 
abſolutely be taken from him(1)., King H. 1. baniſhed Thurſtan, 
Archbiſhop of Tork, for five years, for receiving Conſecration from 
the Pope. Speed 440.b. 458.6. 

(7.) It appears by good Chronology , that the firſt that ever 
Conſecrated Churches was Euginus, who was a Greek , and Prieſt 
.of Rome, and was the firſt that ever ſiyled himſelf Pope, An. 154, + 
who wrote de Trinitate & Unitate Dei, He was the firſt that De- 
creed, that Churches ſhould be Conſecrated , with the conſent of 
the Metropolitan or Biſhop ; and that there ſhould be one God- 
father, and one Godmother at Baptiſm (m ). (m)Plar.Berg. 

(8.) Ina Caſe of Tranſlation the Biſhop need not to be Conſe- one. 
crated de Novo, as in caſe of Creation (=). Anciently and according (,, )c js 
to the Canon Law, and where the Pope's Spiritual power and au- vans & 4/- 
thority was in force , Biſhops were not ſo much by Eledion as by cough, Latch, 
Poſtulation, and then the ſaying was Elefius Poſtulando, & Poſtulatus Rep. 
obligaado ;, and in that cafe the Ele&ed was a Biſhop preſently, with- 

Out either Confirmation or Conlecration, only by the Aﬀent of the 

Superiour (0). Before Conſecration the Biſhop hath not aQual () Sum. R- 

poſſeſſion, although he hath a Freehold in Law after Confecration ; ſel).Poſtula- 

But in caſe of Tranſlation there is not any new Ele@ion:, nor may 7? a goon 

the Dean and Chapter pray a Conge dEflire 3, but they hgnific to the norms2+Ps Ic. 

King how their Biſhoprick is void , & ideo bumilime Poſtulamus 

Humbricenſem Epiſcopum fore Epiſcopum neſtrums, and that is called, 

Poſtulations and then if the King grant it, he is the Biſhop. Tri, 

21 Fac, B.R. Sir Jo. Vaughan's Caſe ver, Aſcough,Roll.Rep. Poſta- 

zatio eſt alicujus perſone ad diguitatem , vel Societatem Fraternam, 

Canonica fafa vocatio : vel eſt perſone , que eligi nou poteſt , ad oli- 

gendum petitio. Cap. inzotuit, S. babito. de EleF, The Biſhop of 

St.P. was choſen Bithop of Trevers, and had the aſſent of the Pope, 

and when he came there he found another in poſſcthon ; where- 

upon he would have returned to his former Biſhoprick , but could 

not , becauſe it was void before by the conſent of the Superiour. 

And in the Caſe of Evans and Aſcough, it was faid , That a Biſhop 
H 


hath 


(1)21H.6.3, 
by Markbam, 
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of Conſecration, 


(p) ind.&, 
caſe Evans 


{5 Aſcough- 


hath been Summoned to Parliament before js Confirmation; but,as 
Tones there ſaid, That was after bis Peſſeſions or Temporalties were 
reftored to him, And Calthrop there ſaid, That in the Caſe of Tran- 
flation of a Biſhop there are five things to be performed, 1, The Chap- 
ters Intimation of the death of their Biſhop, praying Conge d*Eſlire., 
2, Conge al eux d*Eflire. 3. 4 Certificate of the Elefiton. 4. The 
Aſſent of the Biſhop and the King. 5. The Writ to the Archbiſhop to 
Coufirm and Tajtall bim,, becauſe in ſuch caſe of Tranſlation he ſhall 
0t be Conſecrated de Novo, as aforeſaid, But Confecration is ne- 
ceffary to the making of him a Biſhop who: was none before, and is 
the fourth Ad inorder to a Biſhop, according to the enumeration of 
theſe ſieps and degrces thereunto, which in the ſaid cafe -of Evans 
and Aſcough is mentioned by Whitlock, where he faith, That in the 
making of a Biſhop when a Biſhoprick is void, the courſe is, (1. To 
cbtain a Conge d*Eilire. 2, The Kings Letters Miſive , whom they 
jhall chaſe. 3. Upon the Elefion three Inſtruments thereof, one where- 
of to the party Elefied, another to the Archbiſhop, a third to the King, 
certifying him of the EleGion, and then there is an aft of Aſſent to 
tbe Elefion, which cannot be without his Aſent. 4. The Kings Writ 
20 the Archbiſhsp to Conſecrate and Tuſtall the perſon Elefied. 5. Then 
#be Archbiſhop iſſues forth a general Citation, a#d therein doth prefix a 
certain day for ths Confirmation, which is done accordingly , and then 
be is Conſecrated. Then the new Biſhop ſwears Fealty to the King, 
which being done the King orders him his Temporalties: ſo that 
there are three principal Ads required to the making of a Biſhop 
The Elefion is as the Sollicitation, the Confirmation is the Contraf, 
the Conſecration is the Conſummation of the Marriage: Anſwerable 
 whereunto, ſaid Doderidge in the Caſe aforeſaid , are the Acts of 
making a Parſon; As 1. Preſentation, whereto anſwers the Eledion 
of a Biſhop: 2. Admiſſion, to which Confirmation anſwers: 3. In- 
f4rution,which is as the Conſecration ; and Indufiton as the Reſtitution 
of the Temporalties (p_). The Spiritual Marriage between the 
Church and the Biſhop niturper Eledionem, Contrabitur per Confir- 
mationem, & Conſummatur per Conſecrationem; and the Reſtitution 
of the Temporalties is as the bringing home of the Wife. 
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Of Deans and Chapters, 


1. What a Dean is, why ſ called; what Dean and Chapter fignt- 
flies, and what Deans Rural are, 

2. The Diviſion of Deans according to the Civil and Canon Laws z 
a DBueftion in Law touching theDeauary of St.Martins. 

3. Two ways of Creating Deans, and in wbat other ſexſes the 

word or ftyle of Dean' is applicable. 

. Four ſorts of Deans according to the Law of the Land. 

The' Patronage of Deanaries is in the Crown, 

. The Dean and Chapter of a Cathedyal, is a Corporation Spiri- 
tual, 

7, A Deanary conſiſts of two parts , The difference between a Dean, 

Prebend,and Parſon; and that Deanaries and Archdeaconries 

are Eccleſiaſtical Dignities, 

3, Chapter, what; the ſeveral Acceptations of that word. 

9. The difference between Capitulum and Conventus in the Ca- 
non Law, 

10. The deſcription of a Chapter as to their Conſt#tution and Govern- 
mens. 

11. Whether one Biſhop may have two Chapters ? 

12. Whether the Leaſe of a Parſonage in one Diaceſi, annexed to 
a Prebend in another, made by that Prebend, be good without © 


the Confirmation of that Biſhop in whoſe Dioceſs the Parſonage 
is? 


(1) EAN (x10 A Jrras, decem) is an Eccleſiaſtical Ma- 
' giſtrate, ſo called, becaule anciently he prefided or had 
power over Tex Canons or Prebends at the leaſt. 


Sed dicuntur Decani Rurales, eo quod Decem Clericis five Parochiis 
prefint, Secund,Papiam,Lindw.de Con{tit.verb. Dccan. Rurales gloff. 


© + 


. 


| DeanRwral,becaufe he nſually had charge overTen Country Pariſhes. 


Anciently alto called Archiprerbyter » becauſe other Presbyters were 
under his charge. Here in England he is commonly: called a Dean 
who is next under the 'Biſhop , and Chief of the Chapter ordina- 
rily ina Cathedral Church, the reſt of that Eccletiaftical Society or 
Corporatior being called Capitulum, the Chapter. Dean and Chap- 
ter isa Body Corporate Spiritual, confiſtingof many able perſons in 
Law,viz.the Dcan(who is Chief )and his Prebcnds,and they together 
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make the Corporation, And as this Corporation may joyntly pur- 
chaſe Lands and Tenements to the uſe of thcir Church and Succeſ- 
ſors : ſo likewiſe every of them ſeverally may purchaſe to the uſe of 
himfclf and his Hcirs. Aﬀeer the death of a Prebeyd, the Dean and 
*1)33E.3- Chapter (hall have the Profits (2): And aftcr the death of a Dear 
Ayddel Roy of a Free Chappel belonging to the King , the King ſhall have the 


103- per Profits of the Deanary; for it is at the pleaſure whether he will 
(4) 1d, rer Collate anew Dean toit (b). Itis likewiſe held, that a- Deanary is 
Fif. @- Spiritual Promotion , and nit a Temporal, by all the Judges (c) :; 
(c) D. :0 El. Andif the Nomination and Patronage of a Deanary be at the ap- 
27395T* pointment of the King, his Heirs and Succeſſors, and he appoint a 


ed) Ibid. Dean, yet it is a Spiritual Promotion (4). The King makes the 
(c) 14H 8, Corporations of Dean and Chapter (e_). The Chapter of the Biſhop 


3-b. conliſts of a Dean as the Chicf, and of the Prebexdaries, or the like, 
£17 E-3. which are commonly called the Chapter (f.). As to the Biſhop and 
— Chaptcr , which arc but one Body, their poſſcſhons are divided, fo 


25 the Biſhop hath a part for himſelf, and the Chapter the refidue 
{(c)460E-2.23- (g). Ard their Poſſcflions alſo for the moſt part are divided, the 
Coke 3-Rep- Deen having one part alone in right of his Deaxary , and cach par- 
ticular Prebendary a certain part in right of their Prebends : the reft- 
duc the Dean and Chapter have alikez and each of them is to this 
{t) 17 E:4- purpoſe incorporate by himſelf (þ). In the Cathedral Churches of 
St, Davidand of Landaff there never hath been any Dean , but the 
18 E. 3. 36. Biſhop in cither is Head of the Chapter 3: andin the Biſhops abſence, 
E.N.B. 155, inthe Chapter at St. Davids and at Landeff, the Archdeacon. There 
are alſo ſome Deans in England without any Juriſdiction , only for 
Honour ſo ſtyled ; as the Deanof the Chappel. Royal, and Dean of 
the Chappelof St.George at Windſor: And ſome Deans there are 
without any Chapter, yet enjoying certain Juriſdictions, as the 
Jean of Croydon , the Dean of . Batte], the Dean of Bockin , &c. 
In the Caſe of the Dean and Chapter of Norwich jt is ſaid, That in 
Qoke 2. Dean CPriftian Policy it was thought. neceſſary, (for thatthe Church could, 
2nd Chzpter not be without Sets and Herefics) that every.Biſhop ſhould be aſſiſted 
of Norwich, with a Council, viz. a Dean and Chapter, (1), To Conſult with them 
Caſe ya & in deciding of difficult Controverſies of Religion, to which purpoſe- 
43 Win) every Biſhop habet Cathedram. (2). To. Conſent to every Grant the: 
Bifpop ſhall make to bind bis Succeſſors 3. for the Lam did not judge it» 
reaſonable to repoſe ſuch confidexce in bim alone. At firſt all the Poſ-. 
{fhons were to the Bifhop, afterwards a certain portion was aGgned- 
rothe Chaptcr therefore the Chapter was before they had any Poſ-- 
{{(Hons, and of Common right the Biſhop is Patron of all the Pre- 


bends, becauſe their Poſſceflions were derived from him ; So that- 


fo. long as the Biſhoprick continues, the Deas and Chapter (being 
his. Counci}) remains,. This word | Dean] is.diverſly uſed by Lind-: 


wood 
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wood (i), who ſpeaking of Dean-Rarals (k ), 'deſcribes them to aint” 0 

be certain perſons that have certain Juriſdiction 'Ecclefiaftical over e/4 == 

other Miniſters and Pariſhes near __—_ unto them by ,,,Decanos 

the Biſhop and Archdeacon, being placed and diſplaced by them : Rurales. 

Such are the Dean of Croydoa in Surrey, the Dean of Battel in Kent, () Pecretal. 

the Deanof Bxrian in Cornwal, &c. Theſe Deans Raral are De- _— Ofhics 

cani Temporales , Conſtituted to ſome Minifterizal Fun&tion under 1. urals, 

the Biſhop or Archbiſhop(®). They are certain Ecclefiaftical perſons what. Decani 

having certain Offices commonly belonging to the Biſhop and Arch- Rura/es ſunt 

deacon, and therefore to either of them belongs the receiving or Pe<3n! Teme |» 

| a : poralesy. ad a> 

removing of them 3 and their Office is temporal, not perpetual , as j;,,., %,;,.. 

is the Office of the Deans of Cathedral and Collegiate Churches, ferium ſub E- 

and other Churches quibus perpetuo intitulantur (1). Piſcepo vel ar- 
(2.) The Civil and Canon Laws do chicfly take notice but of tens EX= 

three ſorts of Deans; the one , he who is impower*d and ſet over Ain 

Ten Souldiers (#2). Another., he who-is called Dean Rural , as ye conft. ex. 

aforeſaid (4). The third is, a Dean of a Cathedral or Collegiate 6/:ſſin verb. - 

Church, as aboveſaid (0). There is alſo the Deanary of St. Martiy Pecan. Rurats 

le Grand, Loxd. concerning which Liadwood puts the queſtion, LR 

Whether it be ſuch an Eccleſiaſtical Benetice as iz effef may incur ſuch a ol 

penalties , as may poſſibly happen to other perſons Beneficed? And led, T«ſtes 5;- 

after deep enquiries into the Laws, Prclidents, and Antiquities For- 7:4a/es. 

rcign and Domeſtick, with very delectable variety- of great Learn. G gy = 

ing hinc inde argumentatively, and pro & con impartially , at laſt Þ,cus, rural, 

doth conclude it in the Affirmative. Lindwood; Conſtis. tit.de Cohab. (m) C.de De- 

Cleric. & Mal, c. ut Clericalis, verb,Beneficiati. - Canis, /-12-per 
(3.) As- there are two Foundations of Cathedral Churches in - ori p 

England, - the Old and the New: (the New being thoſe which King CO 

Hen.S. upon the fupprefiion of Abbies, transformed from Abbot A4»-tolu. 

or Prior and Convent, to Dean and: Chapter) So there - are (0) Extr. de 

two ways or mcans of Creating theſe Deaus 3. for thoſe of the 4/P-<+ dileQs 

old « Foundation were raiſed to their Dignity much like Biſhops: 

the King firſt iſſuing and'granting .his Conge 4 Eſlire to the Chapter, 

the Chapter thereupon making their EleQtion, the King then yicld- 

ing his Royal Aﬀent, and the Biſhop Confirming him, and giving 

his Mandate to inſtall him. . But thoſe of the New Foundation arc - 

| by a. much. ſhorter courſe inftall'd by .vertue of the Kings Letters ' 

Patents, without either Election or Confirmation. - Deans of the 

Old Foundation .(before the.ſuppreſſion of Monaſterics) arrive to 

their Dignities much like Biſhops: But Deaxs of the New-Foun- 

dations (upon ſuppreſſion of Abbies or Priories, transformed by H.8. + 

into Dean aud Chepter) are by a-ſhorter courſe Inſtalled by vertue of -* 

che Kings Lett.Pat, Without ElJe8ton or Confirmation, it was faid by-- 

Hobart in Brigg1Caſe, That aDean and Chapter — 

aBKexra../ 


(p) Co. par.3. 
Caſe Dean & 


Chap. of 
Norwici, 


© Of. Deans and Chapters, 


——C—C 


_ annexed tozhe Biſhop throughout al I England.Brigs C. in Vinch.Rep, 


The ſame word is alſo applied to divers that are the Chief of certain 


. peculiar Churches or Chappels, as the Dean of his Majcſties Chap- 


pel, the Dean of the Arches, the Dean of St. George's Chappel in 
Windſor,&c.Nec Collegio alicui prefefti, nec. Furiſdidions ulla donatz, 


Nominetamea velut honoris gratia. Inſignes,lays the Learned Spelman , 


(4, ) Each. Archbiſhop and: every. Bithop hath a Dean' and 


Chapter,; and ' whereas it was:formerly ſaid, That the Civil aud 
| Canon Laws do chiefly take notice but of three ſorts of Deans, it is 


manifeſt, that there are four ſorts of Deans or Deanaries, whereof 
the Laws.ot this Kingdom do take kyowledge, Thefirft is a Dean 
who hath:a.Chapter conlilting of Canons and Prebendaries,as afore- 
faid, ſubordinate to the Biſhop, as a Council affiſtantto himiin mzt- 
ters Spiritual relating to Religion, and in matters: Temporal rela- 
ting to the Temporalties of his Biſhoprick (p). The ſecond is a 
Dean whohatiz nov Chapter , Preſentative, having Cure of Souls 3 
he hath a Peculiar, and a Court with Eccleliaſtical Juriſdiction there- 
inz heis not ſubject to the Viſitation of the Ordinary: Such is the 
Dean of Battel in Suſſex, a Dcanary Founded by William the Con- 
querour in memory of his Conqueſt z who though he be Preſentable 
to the Biſhop by the Patron, and admitted to the Deanary by In- 
ſtitution and Induction by the Biſhop of Chicheſter, yet is exempt 
from his Vilication. The third is, whoſe Deanary is not Preſent ztive, 
but Donative, nor hath he Cure of Souls, but is only by Covenant 
or Condition he hath a Court and a Peculiar, holding Plea of 
matters Eccletiaſtical ariling within his Pecaliarover divers Pariſhes. 
Such a Dean conſtituted by Commiſſton-of the Metropolitan, is the 
Deanof the Arches, the Dean of Bocking in Eſſex, and divers others. 
The fourth is the Rural Dean atoreſaid, having no abſolute Judicial 
power in him(elt, but is only by the direction ot the Biſhop-or Arch- 
deacon,, to order and prepare: Ecclefialticalaffairs within his Deana- 
ry. and Precin& 3 the power of thefe Rural: Deans: is at this day 


pigh extinguiſhed by the Office of. the Archdeacon and: the -Biſhops 


Chancellor; yet in ſome parts of this Realm it is ſtill-in force. 
(5.) Of. theſe Four ſorts of Deaus, the firſt. as was ſaid, hath a 
Chapter, being an Eccleliaſtical Governour Secular over the Canons 


and Prebendaries in the Cathedral Church , as the Dean of Canter- 


bury, St.Pauls,&c. The Patronage of all which Deanaries is in the 
Crown, and doth not belong toany Subject. Alſo, the new Deana- 
rics (as was formerly hinted) which: were tranſlated from Priories 
and Covents, or were after the diſſolution of Abbics' and Monaſte- 


ries Founded by King H. 8. or other Kings of this Realm are now 
Donative, and the Dears.thereof are by. the Kings Letters Patents 


Inſialled ;: butthe Ancient: Deans of Chapters ate (as Biſhops) by a 
Conges 4 Eflire, and are after Confirmed by the Bithop. (6.) 
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(6.) The Dean end Chapter of Camnterbury'are, 'during « Vacancy 
of that Archbiſhoprick, Guardians. of the Spiritualtirs, to whom 
the Srat, of 25 H.S, of Diſpeaſations, giveth power of 'Diſpenſation 
when that Sce is vacant (q). The Dean and Chapter of any Cathe- 
dral make a Corporation Spiritual, and at the Common Law chal- 
lenges are allowed where the Iſſue concerns a Corporation, and they 
to make the' Pannel , or where any of their Body are to go on the 
Jury, vr any.of kin unto them , though tliz Body Corporate be tot 
dirc&ly aparty to the Suit: A Dean and Chapter bringing an Af- 
ſize, a Juror was challenged, becauſe he was Brothcr to one of the 
Prebendaries (r), and the challenge for that reaſon allowed (s). At 
a Dean take an Obligation to.him and h1s Succeſſors, it gbes fo his 
Executors which, holds true alſo as to a Biſhop; Parſoh, Vicar, 

8&cl(t). 
ns A Deanary confiſts of Two parts, viz. Officinum & Benefici- 
4m, The Offcium hath two parts, the one is Dignity and Furifdi- 
ion, the other is Adminiſtration : But forme Promotions are mecr 
Adminiſtrations, as Prebends and Par{sns, which are not Dignitics, 
becauſe they bave not Juriſdiction, 11 Haq. But an Archdeacon hath 
a Dignity, bccauſe he hath a Juriſdiction #). So tath a Dean, to 
whom Ancicntly (. according to Lindweed ) the Canons made their 
Confeſſions , Et quod Canogici quead crram animarum jſubſunt De- 
cano. Lindw. de Panit.c. 1. gl]. in verb.vel Decano, & in ver. De- 
canum & Capitulum. Who ought to vilit his Chapter, 5 E.3.7. and 
if a Preberd be made a Dean , the Prebendary 15: voerd by Cefhon, 
5 E.2.P. Brieff, 800. Alſo a Dean may make a: 9udſijrute-as to the 
matters of his Jariſdicion, as for Corrections , or Vifitations 3 but 
not as for the other part, viz. the Admirifiration : -for which reafon 
he cannot make a Deputy to Contirm Leaſes, and the ltke (x). So 
that in a Deanaty Cathedral there ſeems to be, (1) Dignity and Ju- 
riſdiGion, (2.) Office and Adminiſtration, (3.) the Behefit or Pro- 
fits thereof > which ſeems very clear, for that a Parſo#, a Preberd,or 
the like, hath not Dignity, but only the Office or Adminiſtration, 
with the Profits z but a Deas, ,who hath Adminiſtration as othcrs, 
hath alſo Juriſdiction and Dignity. 
an Archdeacon, 11Fl. 4.40, 7 H, 6.27, 27 H.6. 5. And a Writ 
brought againſt a Dean is good and ſufficient without his proper 
Name, becauſe it is of it felf a Name of Dignity: And that a 
Deanary is a Dignity, appears by 5 E.3.9.: Breve $8 00. as aforeſaid ; 
and it is an Office alſo, for that in Ancient times, a Dean took the 
Confeſſions of his Prebends, as was likewiſe hinted before. Alfo a 
Dean may by his Dignity make a Deputy to corrc&, 8&c. but not as 
to his Judicial Officc, as to Confirm Leales, and the like (3). By the 
Canon Law, he that is the Archipresbyter, is allo called Dean, -ſcil, 
| | Presby- 
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Presbyterorum vel Eccleſie. Cap. ad. hec, De Offic. Archidiac, Cano, 
| innovamus, 60.DPiftinf. And becauſe the Deaz of a Church (under- 
and it of the Roman Church) in locum Archipresbyteri ſubrogatus 
eft. Rote Deciſc 451. in novis-- & rurſum, in Deciſ. 443.The Archi- 
. presbyter was ſo called, becauſe he was in ſome certain matters and 
- cauſes ſet or appointed over the Prieſts or Presbyters, and ſuch as 
- were of the Sacerdotal Office, ſpecially in the abſeace of the Biſhop z 
: Cap.1.& 2, De Offic, Archiprech. The Dean is ſuch a Dignity, that 
the Canon Law tiyles him , honorabiliorem partens Capituli ; Cap, 
poſt EleGlionem, c.7. de Concefſ. Prebend. c. cum inter ca, 18, & ibi 
Panor.& gloſſ.de Elefi, And ina large ſenſe a Dean may .be ſaid to 
be the chiet of any that are of the ſame ſtate and order; Glofi. in 
rubr. de Decanis, 1ib.12.C. & ibi Alceat. and fo the Canons of the 
Church of Conſtantinople, tauquam Digniores, were by Honorius and 
Theodoſius called Decani: L. nou plures 4. de Sacroſ. Eecleſdlib, r. C. 
tit.5. and the more honourable ixter Rote Auditores, is the Dean of 
the Pope's Chappe), propter Minifterium, quod vocatur Mithre, Lud, 
Gomeſ. in proem. ad Reg,Cancell,de Prothonotariis. The truth is, the 
Canon Law in expreſs terms ſays, that Deconatus, or a Deanary, 
eſt Nomen ſpeciale Dipnitatis ; Cap. cum illis vero, S.illis de Prebend, 
in 6, that is, when it refers to pre2minency in any Church Cathe- 
dral or Collegiate; Gemin.Conſc13 1.u#.5.ver. expreſſit. de Deconatu. 
For as to Deans Rural, it is otherwiſe : Cap.licet Canon. de Eledi.in 6, 
the Dignity, qua talis, belonging properly to the other, viz. Decano 
Capituli, who is Caput principale ipfius , yet under the notion or 
appcllation of a Chapter, the Dean thereof is not comprehended, 
unleſs he be ſpecially mentioned or nominated : Rebuff, in Tra. no- 
minat. q.8.nu.33. © Barbos in 3 Decret. c. poſt Elettionem, de Conceſſ. 
Prebend. nu.3. 

(8.) Chapter, Capitulum, fo termed by the Canonifts, not pro- 
perly, but metaphoricaily , quaſi a Little head, or a kind of Head, 
not only to rule and govern the Dioceſs in the Vacation of the 
; Biſhoprick , but alſo when the Sce is full coaſhit the Biſhop as a 
Council, by way of Advice in matters pertaining to the Diocels : 
Vid.Panor, in cap.Capitulum, extra de Reſcript. The Chapter con- 
fiſting of a Dean, Canons, and Prebends, is Clericorum Congregatio 
ſub uno Decano in Eccleſia Cathedrali , or it ſignities,Congregationem 
Clericorum in Eccleſia Cathedrali, Conventuali, Regulari, vel Col- 
legiata, Of theſe Chapters ſome are Ancient, ſome New; the 
New are thoſe which were founded or tranſlated by King Hewry the 


Eighth in the places of Abbots and Covents, or Prjors and Covents; 


Or thoſe which are annexed unto new Bithopricks founded by H. 8. 
as were Briſtol , Cheſter, and Oxford, This word Capitulum, or 
Chapter, hath (in addition to the Premifles) other fignitications in 
Lind. 
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Lindwoods Provincials, where he ſpeaks de Capitulis Raralibus, of 
Chapters Rural , Linaw. tit. de Con(tit. cap. quia incontinentie, gleſs. 
verb, Capitulir Ruralibus, and there acquaints us withno leſs than 
{x ſignitications of this word. Sometimes (ſays he) it is taken for 
the place, in qzo fiunt Communes trattatus Colegiaterum. Sometimes 
it is taken for the place, ## quo finnt Diſcipline delinquentium : Cap. 
Reprehenſibilir in fi. Extr, de Appell, Sometimes it is taken pro De- 
cretali vel ahia certa diſtinftione Sacre Scripture : Cap. cum ſupr. 
Extr.de Sepult. Sometimes it is taken, pro Capitulis Ruralibus, as 
aforeſaid, that is, when in Locis minus inſignibus , viz. in Rure Con- 
ftitutis, known by the name of Conventus in Otho's Conſiitutions : 
Cap. Sacramenta, ad finem, ver,Conventib, Sometimes it is taken for 
a ColleRion of perſons, adinvicem de his que eis incumbunt in Locis 
ad boc aſſignatis traftantium; and being taken in this ſenſe, it may be 
underſtood ſometimes for perſons Congregated in a Metropolitan or 
Cathedral Church, and ſometimes for perſons congregated in a 
Church Conventual, Regular or Collegiate : and each of theſe laſt 
way in a large ſenſe be ſaid to be a Collegiate Church , according to 
the deſcription thereof, viz. That Eccleſia Collegiata eſt Colledio ho- 
minum ſimul viventium , but toſpeak properly, that is Capitulum, 
which is refpedu Eccleſie Cathedralis : That Conventus , which 
is reſpecin Ecclefie Regularis: and that Collegium, which is 
refpeau Ecclefie Inferioris, nbi eſt Colledio viventium in Communt. 
And ſometimes Capitulum is taken for a Collection of many per- 
ſons, not living in Common, ſed ob traffatus Communes inter ſe ha- 
bendos, ad aliquem locum Confluentinm; according to which, a 
convening together of many Re@ors, Vicars, and other Ecclefiaſti- 
cal perſons, ob tralatus communes inter ſe babendos , etiam dicitur 
Capitulam(2z), Panormitan underſtands it , pro Colleione ſeu pro (7) Lindy. 
Collegio ipſorum Canonicorum ; but withal fays, it hath divers ſigni- #% ſupra» 
fications, all which he comprizes in this one Verlſe, 


Diſtinguit, minuit, Locat, & Colleio ferttr. 


Diftinguit , when one Subject is diſtinguiſhed from another in any 
Trac or Treatiſe : Minuit , when it ſtands diminutively , Capitu- 
Inm, quafi parvum Caput, as aforeſaid, underſtand it ſeeundum mo- 
dum: Locat, when it is taken for the Place it ſelf where the Canons 
are met or conven*d : Colledio, and o it is taken pro ipſo Colegio , as 
aforeſaid ; Panorm. de Reſeript. Extr, c. Capitum, Whereof there 
are three inſeparable ftgns, as one Common Seal, one Common Stock 
or Treaſure, and one Common Head or ReQor, 


i (9.) By 


—_— CI 
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(9.) By the Canon Law- the words, Capitulum, Conventts, Cu 
#u5, and Concilium, are as it were Synonymous 3 but the terms, Ca- 
pitulum and Conventws, are frequently ufed Promiſcuouſly ; But to 
ſpeak properly according to that Law , Conventis is ſaid to be Con 
 gregatio Eccleſie Regularis;z and Capitulum or a Chapter is faid to 
(-) Gloſl.ibe he Congregatio Eccleſie Secularis (a).. The word [Chapter] taken 

(as here) in a proper Canon-ſenſe, is a name Colle&ive, having a 
Plural {ignitication 3 yet in reference to different things,. may be ac» 
commodated as well -to the Singular as the Plural. 
(10,) A Chapter Ecclefie Cathedralis, conſifis of perfons Eccle- 
flaſtical, Canons and-Prebendarics, whereof the Dean is chief , all 
ſubordinate to the Biſhop, to whom they are as Aſſiltants in matters 
relating to the Church, for the -better ordering and diſpoſing the 
things thereof, and for .Confirmation of fuch Leaſes of the Tem- 
poralties and Offices relating to. the Biſhoprick , as the Biſhop from 
- Y 545% time to time ſball happen to make (b). It ſeems that at the Com- 
T © Jeng :f mon Law, by the Gift or Grant of Lands to a Dean 2nd Chapter 
Norwich. (being a Corporation Aggregate) the Inheritance or Fee-fimple may 

paſs to them without the word | Sccefſvrs, ] becauſe in Conſtruction 
(c) Hugh's of Law ſuch Body Politick.is ſaid never to die (c). This muſt be 
Parſ. Law, underſtood only inreference to-their taking of the thing granted, in 
capes» their Politick, not Natural Capacity, 

(11.) One Biſhop may. poſſibly have two Chapters ,: and that by 
Union or Conſolidation, as in the Biſhop of Waterford's Caſe. , who 
had the Biſhoprick, of Liſmore and the Chapter thereof. united: to 
that of Waterford: In which Caſe although the Chapter of Liſmore, 
only Confirmed the Grants of Lands belonging to Liſmore ,- and 
the Chapter of Waterford only confirmed the Grants of Lands 
belonging to the Biſhoprick of Waterford yet becauſe the-Union 
there was not extant , the Judges held the Confirmation in manner 

| aforeſaid to be good 3 but otherwiſe all the Judges held, that both 
(4 4 Chapters ought to have Contirmed (4d): For it ſecms if a Biſhop 
Dyer.282. p, hath two Chapters, both muit Confirm his Leaſes (e)). 
26. 


— 


TE 


Sr. Sims Degg's Parſe Counſellor.par.1.c.10. (e)Temp-Ryt.Firzetit.Grants 104. #ugh's Par, 
Law,Cap» $+ 


Srbert and (32.) A Parſonage-in the Diocels of I. is annexed to a Prebend 
Munday's inS, the Prebend makes a Leaſe for years, which is Confirmed by 
Caſe. C9 the Biſhop, and Dean and Chapter of S.. It was held by the Court 
Pare's © tobe good, without the Confirmation of the Biſhop of W.in whoſe 
Hore's Rep. Diocetfs it is. In Eyre's Caſe it was refolved , That. Chapters are 

not of popenly to take by Purchaſe or Gift without the Dean , who is 

abeir Head, And in.the Caſe of Eatou-Colledge, where a Leaſe 
was 


ay 


2We; 


> os TELL 
WY . ; ASE I EN or ies 3 cv on 6 
PS. : SIRE RESSN EINE 773 ns 0 


RN oe 
Fo 


” 
NI In nas 


EL, RN Y 


Res, 46 Oy. 

e NE ds Xs 

R: hor I as nt tet 
F; oo. on 
he HE 


Of Deans and Chapters. 5 


——_—— 


it 


was. made by the Dean and Chapter of the Colledge of Eaton, 

whercas they were incorporated by the Name of the Dean and 

Chapter of the Colledgeof St. Maries of Eaton; Reſolved, that the 3 5 4 or 
Leaſe was void for the Miſnoſmer. Yet, whereas the Dcan and —_— 
Canons of Windſor were Incorporated by Ad of Parliament , by ;6;q. 

the Name of the Dean and Canions of the Kings Free-Chappel of 

his Caſtle of Windſor, and they made a Leaſe by the Name of the 

Dean and Canons of the Kings Majeſtie's Free-Chappel of the 

Caſtile of Windſor, in the County of Berks : Reſolved, the Leaſe was paſch. 6 Eliz. 
good; For although the King in the Act of Parliament calls it more ibid- 
bis Caſtile, yet when another ſpeaks of it , it is more apt to call it 

the Caſtle, and therefore ſuch variance ſhall not avoid the Leaſe. 

Likewiſe, whereas Chrifts-Ghurch in Oxon is incorporated by. the 

Name of Dean and Chapter:Eccleſie Cathedralis Chriſti de Oxon: The Lord 
and they made a Leaſe by the Name of Dean and Chapter Ecciefie North's Caſe. 


 Cathedralis Chriſti in Academia de Oxon; and the Liberties de Aca- Mores Rep. 
. demia did cxtend further than the Liberties of the City ; yet it was 


adjudged a good Leaſe, becauſe the ſubſtance of the Corporation was 
inſerted in the words of the Leaſe. | 


CHA P. VIIL 


Of Archdeacons. 


1. What an Archdeacon is , bis Office and Fariſdifion, 
2. The ſeveral kinds of Archdeaconries, aud how many in Eng- 
land. 
3e Whence the Archdeacons power is derived, aud whetber a Quare 
Impedit doth lie of it or not ? 
4. Inwhat caſe Adin lies againſt an Arehdeacoy , for refuſing to 
give InduGion to-a Clerk Inftitnted by the Biſhop. 
5. Archdeaconry not comprized under the notion of a Benefice with 
Care of Souls. | | 
6. Proceſi of Quorum Nomina prohibited by the Canon to be iflued 
by any Archdeacon, ? 
7, How often 8n Archdeacon may have bis Viſitation ; and what 
his Office or Power therein is, 
3. Hewa perſon ought to be qualified, that may be an Archdeacon : 
It is an Eccleſiaſtical Dignity, 
9, Cardinal Otho's Conſtitution touching the Archdeacons govern- 
ment in bis Viſitations. 
10. How Archdeacons are diftinguiſhed at the Canon Law, 
11. Conformity thereto in the praGice of the Common Law, 


I2, A Caſe at Common Law, touching a Leaſe for years of @ Glebe 


made by an Archdeacon. 
13. The ſame Caſe ſomewhat otherwiſe reported, 
14: Whether a Quare Impedit lies of an Archdeacoxry, 


Fbilip,a Fifth . 
Son of Zews 


__— Ord. fas, being (according to the Canon Law) ſuch, as hath ob-- 


daiped not to tained a Dignity in a Cathedral Church , to have the Priority a- 
be an Arch- mong the Deacons , and firft in Juriſdiction next after the Biſhop z 


and Diacones, Deacon. that is, the firſt or chief of. the 
Deacons : Sum. Hoſt.de Offic. Archid. & c. 1. de Scrut.in 


descon in Fa- 
7 Pant, AE = . . 5 « . P 
io frog within the Dioceſs appertain to the cognizance of the Biſhop, ſo 


under him to the Archdeacon, excepting only ſuch things as by. 


(9) San-ibid> . Laware ſpecially prohibited (2). And therefore is faid to be dig- 
nifed-with this Title, for that in.many things he doth ſupply the 


» Legt . , Lg . ſl 
(4 pro Diſh, ſervient, and unto whom his ſervice chicfly relates (b)). Every Bi- 


ſhop 


Cs.) \ RCHD EACON , from | archos} Princeps or Chief. 


Sam, Hoſt ibid. For as of Common Right all Eccleſiaſtical matters- 


room of. the Biſhop, to whom he is. in precedency to others ſub- 
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ſhop (be it Archbiſhop or other) hath under bim an Archdeacon for 


the better diſcharge of his Cure. Hehath Juriſdition of Common 
right, which may vary according to Circumſtances and the Cuſtome 


_ of the place; and therefore in ſome caſes it is Ferriſdiftio Ordina- There are 6c. 


ria, in others it is Delegata, And although regularly (as ſuch) he Archdeacons 
doth not exerciſe any Juriſdiction within the Church it ſelf, yet jt 18 Englane 
cannot be denied but that an Archdeaconry is an Eccleſiaſtical Dig- 

nity : Fran, de Aret. in Concil. 23. His Office and Juriſdiction by 

the Canon Law is of a far larger extent, than is now praticable with 

us, otherwiſe we ſhould not there find him ſo frequently ſtyled 

Oculus Epiſcopi, tox that he is by the very Law the Biſhops Vicar 

in ſeveral reſpe&s, and therefore may (where the Biſhop himſelt 
conveniently cannot) keep the Triennial Viſitations , or not oftner 

than once a year, ſave where emergent occaſions do require it oftner. 

He hath alſo under the Biſhop the power of Examination of Clerks. 


to be Ordained , as alſo of Inftitution and Inducion likewiſe of 


Excommunication, Injunction of- Penance, Suſpenſion, Correcion, 
Diſpenſations of hearing, determining and reconciling of Diffe- - 
rences among the Clergy, as alſo of enquiring into, inſpeRing, ©er25, from 
and reforming Abuſes and Irregularitics of the Clergy, with a KatgOr, Por- 
power over the Sub-deacons, and. a charge of the Parochial ;? — _ 
Churches within the Dioceſs. In a word, (according to the pra- jj M fant _ol 
Qice of, and the latitude given by the Cann Law ) to ſupply the the Lorgs 
Biſhops room, and as the words of that Law are, in omnibus vicem Portion, 
Epiſcopi gerere. Synt.jur.l.15.cap.20. de Archidiacono, 
(2.)The Dioceſſes within this Realm of England are divided into 
{everal Archdeaconries, they being more or leſs in a Diocefs ac- 
cording to the extent thereof (c) reſpectively, and in all amount- Cc) 17 Ed-3. 
ivg to the number of Threeſcore: Andzthey divided again into ye Coo. Par. 
Deanaries, which alſo are ſubdivided into Pariſhes, Towns , and Boy I” 
Hamlets, Of theſe Archdeaconries ſome are by Preſcription, ſome 
by Law (d), and ſome by Covenant. Which difference hath this O- (4) 8 H.6:3, 
peration in Law, That the Juriſdiion of an Archdeaconry by P27 Chauntr-i. 
Preſcription, or de jure,js excluſive to the Juriſdiction of the Biſhop, ow Ho 
inſomuch that a Prohibition lies for ſuch Archdeacon againſt the g;chmeng i: 
Biſhop, if he intermeddle Juridically with any matters or _ by Preſcri- 
within ſuch Archdeaconrics : Otherwiſe it is where the Archdc# ypfion. 
ronry is only by Contrad or Covenant made between the Biſhop and 
the Archdeacon 3 for in that caſe, if the Biſhop ſo intermeddle with- 
in the JuriſdiGion of ſuch Arehdeacon, or hold Plea within the 
fame, he can have but an Action of Covenant againſt the Biſhop, = 
and no Prohibition lies in that caſe (e). The Cognizance which C2 Py 
. hg . ac.B, R Ca« 
the Archdeacon hath, is of matters meerly Eccletiaſtical, to which ,.11 ang 
end he or his Commiſſary may hold his Court, where, and in _ Fones Caſe... 
| places. 
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Places the. Archdeacon either by Preſcription or Compoſition hath 
JuriſdiQion in Spiritual Cauſes within his: Archdeaconry 3 and from 
Cf 248.8, bimthe Appeal is to the-Dioceſan(f). 


Co 11 (3.) An Archdeaconryſhip being, only matter of Function, and 
Co. Inft.par.4. (as fuppoled) not properly Local , nor any Indenture made of it, it 
Cap, 74 hath been ſome queſtion heretofore, whether a Quare Imped:t doth + 


lieof it, or not? But it-was held in the -Affirmative, for that an 
(e) Trin. 31 Archdeacon hath Locum in choro (g), The power of an: Arch- 
Eliz. C. B, deacon was derived from the Biſhop , and to him he is ſubordinate: 
d wy jy 4 To which purpoſe the opinion of the Court in Hutton's Caſe upon 
"Of theb#eld, a Dmare Impedit was, That if a Suit be before an Archdeacon , 
| Leon-Rep, Whereot by the Statuteof 23 H, 8. the Ordinary may licenſe the 
Suit toa higher Court; that. the Archdeacon cannot in ſuch caſe 
balk his Ordinary, and ſend the Cauſe immediately iato the Arches : 
for he hath no power to give a Court , but toremit his own Court, 
and to leave it to the next; for ſince his power was derived from 
the Biſhop co whom he is ſubordinate, he muſt yield it to him of 
it whom he received it 3 and it was faid in that Caſe,that fo it-had been 
| C) Jn: beer ruled heretofore (þ ). 
Caſe CB. (.4.) If after the Clerk hath been. preſented by the Patron , and 
Hob.Rep» Admitted and Inſtituted by the Biſhop, the Archdeacon ſhall refuſe 
to Indud him into the Benefice, an Action upon the Caſe lieth for 
(3 Paſch.23 the Clerk againſt the Archdeacon (#). He hath power to keep a 
_ F- B. Court, which is called the Cowrt of the Archdeacon , or his Com- 
AcJncg id, Miſery 3 And this Court is to be holden where and in what places the 
F N.B:47. Archdeacon either by Preſcription or Compoſition hath Juriſdiction in 
26 H.8.3.by Spiritual Cauſes within his Archdeaconry. And from him the Ap- 
Kri;i'ly- .pealis to the Dioccſan. | 
(5-) Although by the Canon Law, if one having a Benefice with 
Cure of Souls accepts an Archdeaconry, the Archdeaconry is-void 3 
yet it is conceived, that upon the Stat. of 21H. 8. 13. the Law is 
qualitied in that point by.reaſon of a Proviſo there, - viz.' Provided 
that no Deanary, Archdeaconry, &c. be taken or comprehended under 
the Name of a Benefice, having Cure of Souls, in any Article above- 
Pecificd; and to this Opinion did Wray and the other Juſtices incline 
ek)YPaſch-31 in Vnderbil's Caſe (k). And indeed an Archdeaconry, by the ex- 
nn Fo -, Þrels Letter of that Statute, is exempt from being comprehended 
Savages Caſe. 2nder the name of a Benefice with Gure 3 for the words are , That 
L eon-Rep. #0 Deanary, Archdeaconry , Chancellorſhip, Treaſurerſhip , Chamer- 
ſhip, or Prebend in any Cathedral or Collegiate Church , nor Parſonage 
that bath aVicar endowed, nor any Benefice perpetually Appropriate, 
ſhall betakenor comprehended under the name of a Benefice having 
()St.21 8.8. Cure of Souls (1). 
13. | (6.) By 
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(6.) By.the Ecclefiafiical Conſtitutions and Canons ofthe Church 
Of England, no Archdeacon ( nor indeed any other Ecclefaſtica 

Judge) may ſuffer any general Proceſs of 2yorum Nomina to ifſue 

out of his Court: Except the Names of thoſe to be cited be firſt 

expreſly. entered by the Regiſter or his Deputy under ſuch Proceſs, 

and both Progeſs'and Names firſt fubſcribed by ſuch Archdeacon, 

or other Eccleſiaſtical Judge, or: his Deputy, with his Seal thereto 

affixed. And in places where both the Biſhop and Archdeacon do 

by Preſcription or Compoſition viſit at. ſeveral times in one and the 

ſame year,theArchdeacon or his Official, ſhall within one month next 

after the Viſitation ended that year, and the Preſeritments received, 
certific under his hand and Szal to the Biſhop or his Chaneelor, the 

Names and Crimes of all ſuch as are preſented in his ſaid Viſitation, 

to the end the Chancellor may not Convent the ſame perſon for the 

ſame Crime, for which he is prefented to the Archdeacon 3 which 

courſe the Chancellor is in like manner to obſerve, in reference to- 
the Archdeacon, after the Biſhops Vilitation ended. The which 

was Ordained, to prevent the Proſgcution of the ſame party for the 

ſame fault in divers Eccleſiaſtical Courts (m2). And in caſes of re- 

mitting Cauſes' from the Inferiour Judge, the Archdeacon cannot 

remit the Cauſe to the Archbiſhop; but he muſt remit it to his Bis 
ſhop, and he to the Archbiſhop. Trin.11 Fac, 

(7.) The Archdeacon within the Juriſdiction of his Archdea- 
conry may by vertue of his Office have his Vifitation, if he fo 
pleaſc or need ſhall require , once every year. but of neceſſity he is 
to have his Triexxial Viſitation :. Lindw. de Offic. Archid.c.1, verb.Vi- 
ſitatione g/off., But whether of Common right and by the Jus Com- 
munethe Archdeacon may Viſit within the Juriſdiction of his Arch- 
deaconry is ſome queſtion , yet refolved by. diſtinguiſhing whether 
the Viſitation be made per modam Scrutationis ſimplics by the Arch- 
deacon, as the- Biſhops Vicar ,. and ſo-he- may Viſit of Common 
Right : but if in ſuch Enquiries he take upen him- aomine ico pro- 
prio to correct Faults , other than ſuch ſmall ones as.wherein Cu- 
ſtome may warrant him in ſuch cafe it is held, that he hath not 
powerof Viſitation de jure communi.: Lindw. ibid, And inall ſuch 
things as belong to his Viſitation he hath Juriſdiion.,. and by Cu- 
ſtome over Lay-perſons as well as over the Clergy : It ſeems there» 
fore he may doall ſuch things , as without: the doing and diſpatch 
whereof his Juriſdiction could not clearly appear 3 L.cui Furiſdiaiv 
Fe. de Furiſd, om. Jud. and therefore wherever he may take cognt- 
Zance of a matter , there he may alſo give ſentence and condemn 3 
Extr. de Cauſ. Poſſ.& propr. c. cum Super.& de Office. Deleg. c.ex Literis. 
which is ſuppoſed to hold true by Cuſtome, and inaſmuch as the 
cognizance and reformation of fach matters do belong to the — 
<lcft- 
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cleſiaſtical Court 3 whence it *is that an Archdeacon "may impoſe a 
penaley on Lay-men for the not- repairing their 'Pariſh-Church 
within his Juriſdition ; Exzr. eod. c.ult, & Extr.de Offic. Ord.c.1. & 
Lindw, #bi ſupr. verb. Imperitiam, For it is expreſly enjoyned and - 
ordained, That Archdeacons and their Officials, ſhalt at their Viſita- 
tion of Churches, take the condition of the Fabrick thercof” into fpe- 
cial conſideration, ſpecially of the Chancel , andin caſe there be need 
of Reparations, ſhall ſet or fix a time within which ſuch Reparations 
ſhall be finiſhed , which time is likewiſe to be ſet under a certain pe- 
aalty : Lindw. de Offic. Archidiac. c. Archidiaconi. 

(8.) By the Canon Law'a man cannot be an Archdeacon under 
the age of 25 years. Can, Nullw in propefitum, 60 Dift, And-by 
the Council of. Trext he ought to be a Licentiate in Law or Divinity; 
Conſ. Trid. 8. Ceſſio de Reform, general. Can, 12. They are called the 
Chief of the: Deacons 3 C. 1, de Serntin. in Ord. faciend. in whom 
there is an Ecclcliaſtical Dignity inherent jure Communi : Andin 
ſome;places they Have this Dignity fine Officio 3 for Innocentivus ob- 
ſerves, That in Eccleſia Parmenfi Archidiaconu nullam exercet Offi- 
cium, & nihilominus. dignitatem babet : Innocent. in c. de multa de 
Prebend. But regularly, according to the Canon Law , Arch- 
deacons as to their Dignity , Office, and Degree are to be reputed 
according to the Law , Uſage , and Cuſtome of their own Church 
and Chapter 3 Hoftienſ, Sam, de Offic. Archid, The Archdeacon is 
Oculus Epiſcopi, and ipſo jure his Vicar in Vifitations , Correions, 
and Diſpenſations in -matters *Ecclefiaſtical within his JurifdiCtion, 
he hath power of reforming the Clergy , of examining and pre- 
{<nting to the Biſhop Auch as- are to be Ordained , and of putting 
into poſſeſſion ſuch as are Preſented , Inſtituted and Inducted into 
Eccleliaſtical Benetices.' - - 

. | (9. )Cardinal Otho, in his Canon'e Archidiaconis, hath Ordained, 

That all Archdeacoxs do prudently and faithfully vifit the Churches 
withintheir reſpective Archdeaconries, as touching the Sacred Vel- 
{cls and Veſiments thereof, and generally to enquire into the Tem- 
poraltics and Spiritualties belonging co the fame, and that they 
endeavour to amend what they find amiſs : Alſo, that they grieve 
pot the Churches with ſuperfluous charges or expences ,. but require 
only moderate procurations in their Viſitations 3 wherein they may 
not preſume to receive money of any when Crimes are to be cor- 
reed or puniſhed, nor Sentence any unjuſtly, on purpole to extort 
Money from them, on pain of double the Sum to pious uſes at the 
diſcretion of the Biſhop , beſides other Eccleſiaſtical puniſhment. 
Conftit,,Othovis,; de Arcbidiaconis, * © | 


C10.) The 


\ 


Of Archdeacons. | 


(10.) The Canon Law doth difiinguiſh of Archdeacons ; the 
whole Title throughout [De Offic. Archidiac.] regularly ſpeaks of 
an Archdeacon General, who hath not any Arghdeaconry diſtintly 
limited, Sed tanquam Vicarius fungitur vice Epiſcopi Univerſaliter, 
and doth repreſent the Biſhop: Extra. de Conſue, 'noun putamus. 
Otherwiſe it is in him who hath a diliin& Limitation of his Arch- 
deaconry, for then he hath a Juriſdidion ſ{cparate from the Biſhop, 
which, where it is by Cuſtome, may be preſcribed: Gloff. i ver. Vi- 
ſitent, dif, Conſt, Otho, Conſonant to this ſeems that difference 
which the Judges took in the Caſe between Chiverton and Trudgeon, 
wherein they held and agreed , That there is.a Juriſdiction of one 
Archdeacon, and there is the Juriſdiction of another, ' which is but a 
peculiar Juriſditionz for the Archdeacon is an Officer who hath a 
Court of his own, in which he hath the Probat of Telftaments de 
jure : And Doderidge Juſtice ſaid, That he is a principal Officer belong= 
ing to the Biſhop, & ett quaſi Oculus Epiſcopi; but otherwiſe it is of 
one who hath but a ſpecial Juriſdition, as the Archdeacon of Ricb- 
mond hath to make Inſtitutions .and ſo21 H,6.23. the Dean of 
Pauls -in that caſe hath ſpecial Authority in St. Panchridge, Hz. 
17 Jac B;R. Caſe Chiverton and Trudgeon: Roll. Rep. 

(11.) In the Caſe between Gaftrelland Jones, it was ſaid by Ley 
Chief Juſtice, That it is to be conſidered , what Authority the Arch- 
deacon hath in his own uature, as ſuch , and what power he may have 
by Preſcription , or otherwiſe : The Archdeacon is a Miniſter ſub- 
ordinate to the Biſhop, viz. Deputy and Vicar, or an Officer under 
him, for, in caſe'of Inducion, the Biſhops Warrant is neceſſary to 
impower him to give the ſame 3 He hath alſo Judicial power, but it 
is not excluſive to the Epiſcopal Authority , but the Biſhop is his 
Superiour: Both are-Judges , but the one ſubordinate to the other, 
&c. And if Sentence be given in the Archdeacons Court , the Ap- 
peal thence ſhall not be in the Biſhops Court , but in the Arch- 
biſhops: And if a man dies Inteſtate,having goods within the Arch- 


deacons Jurifdiftion,, and other Goods within the Juriſdiction of 


the Ordinary, the Archbiſhop (as he faid) ſhall commir che Admi- 
niltration to the Archdeacon, 

| (12.) The Archdeacon of H. having the Parfnage of A. ap- 
propriate toit, Lett the Land parcel of his Glebe for fiity years, 
in An#o 12 Eliz, The Biſhop of E. Patron of the Archdeaconry, 
and the Dean and Chapter confirm it z The Archdeacon dics , ano- 
ther is Collated co the Archdeaconry. It was the Opinion of the 
Juſtices inthis Caſe, tirſt, That che Confirmation by the Biſhop was 
not void, for that it was but an Aſent only to the Leaſe of the Poſ- 
{c{ſion of the Archdeaconry , and not of the Biſhop , and therefore 
not within the Statute of 1 Eliz., The (ccond Point was, Whether 
R this 
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this Leaſe was void by the Statute of 13 Eliz, ©mere, for not Re- 
ſolved. Mich.37 & 38 Eliz. B,R. Sir Edw. Denny aud Eakenſtall's 
Caſe. Cro.par.I. 

(13.) The ſame Caſe Reported by More ; An Archdeacon having 
a Parſonage appertaining to his Archdeaconry before the Statute of 
1.3 Eliz. made a Leaſe for forty years of the Parſonage , which was 
Confirmed after the-Statutez adjudged the Leaſe and Confirmation 
both good. Arkingſall, or Eakenftall , and Denny's Caſe. More's 
Rep. 

( 4.) A Quare Impedit was brought by the Executors of 7. S. 
for not ſuffering them to Preſent to the Archdeaconry of D. which 
became void. in the life of the Teſtator , and the Writ and Count 
both ſuppoſed a diſturbance to the Teſiator in his life , In* nwne re- 
tardationem Executions Teſjtamenti predifi, In this Caſe it was Re- 
folved ( 1.) That a @xare Impcdit did lic of an Archdeaconry. 
(2.) That the Writ as brought ſhould abate, becauſe it was in nunc 
retardationem , which cannot be of a Diſturbance in the life of the 
Teſtator. But it was agreed, that the Executors might have a ſpe- 
cial Action upon the Caſe for their Diſturbance. Trin. 31 Eliz. B.R. 
Smalwood and- the Biſhop of Coventry and Marſhes Caſe, Cro. parts 


CHAP. IX 


Of Procurations., Synodals , 
and PentecoStals. 


I, Procuration, what z whence ſo called z, and how paid. 
2. IWhether Procurations be only due ratione Viſitationis. 


3. Procurations Anciently paidin Victualibus, and not in Money ; 
how paid to Archdeacons in Lindwoods time... 

4. Whether Procurations may be payable by Cuſtome to Arch- 
deacons fine Vilitatione ? 

5. Archdeacons to Viſit perſonally ; if otherwiſe , then bow tho 
Procurations are payable, 

6. Not above one Procuration to bc paid , how that is to be under- 
ſtood. | | 

7. The Number of the Viſitar*s Attendants by the Council of La- 
teran ix: reference to Procurations 3 aud how many an Arch- 
deacon may have by the Canon. 


8. Synodals, the threefold ſignification of that word. 


- 9. The Synodal anciently called Cathedraticum & Synodaticum : 
what the Cathedraticum was, why ſo called; the Original 
thereof, and how it differs from Procuration. 

Io. Pentecoſtal, what it is ; when, by, and to whom payable; the 
probable Original thereof. | | 

Il:: Aremarkeble Caſe relating to this Sebjef, that was Reſolved 
and Adjudged iniFrelands © © 6 | 


(1.) "dHe Ordinary at his Viſttation may by the Con require 
his Synodals or Procurations, - Extr, de.Cenſ. c. Procura- 

| tienes, that is, a certain Cenſe or Tribute in money 
paid to the Biſhop or Archdeacon by the inferiour Clergy at Eafter- 
Viſitation 3 called Synrdale or Synodaticum, quia in Synods frequen- 
tins dabatur, .. So that theſe Procarations are..no other than certain 


_ ſumsof money which the Parochial Clergy do annually pay.to the 


Ordinary or Archdeacon_ ratioze Viſitationis,  Ancicntly they 
were paid in proviſions of Victuals neceffary for the Viſitor. and 
his. Attendants » now converted. into money inſtead thereof : 
HET ga be. ofed. 48 *,\:i3+ 6403 5 K 2 P « vs 
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VereProcurdte 


{(H):Stephens: 


ae Procurdte. 
Edit «1661s 


Extr.de Cen- 
ftb.cs CHI As. 


Peſt oln1, 


So that this Procuratio is by Vallenſis aptly defined , Neceſſariorum 
ſumptuum Exhibitio., que, ratione Viſitationis, debetur ab Fccleſia-vel 
Moxaſterio ei cui ex officio incumbit ju & onus Vifitandi , ſive is ſit 
Epiſcopus, ſive Archidiaconus, five Decanus, frue Legatus ſummi Pon- 
tificis. An.1290. M. quod die Mercurii in Fejio Sand, Luce Evang. 
Domints Fpiſcepus ewpit Procurationem in Cibis & Potibus apud 
Bordeſley, & pernofavit vbidem (@.)." Whcnce the word Procuration 
is ſuppoſed to have its derivation, even from the duty incumbent 
on the Vititcd in Procuring of neceſſary Accommodations for the 
Viſitor and his Attendants as aforcſaid 3. which ſcems the more pro- 
bable by what Duarenus ſays , Hoc autem munts ideo Procuratio vo- 
catur,quia Eccleſig Epiſcopum Procurant, id eſt, Cnrant, alunt, ac 
THentur. EET - 

(24) It hath at times been ſmartly controverted , Whether Pro- 
cxurations be duie only ratione Vifitationis , or whether the payment 
thereof 'may legally be cnforced without the A of Viſiting, and: 
not exclulively.to Archdeacons in the years of Epiſcopal Viſitations ? 
For it ſo, then the foreſaid deſcription which Yalexſis. makes there- 
of, is not adequate enough to the nature of the thing of which 
opinion grounded on ſolid Arguments, is the Learned Author of the 
Hiſtorical Diſcourſe on this Subject (bh). "be 

(3.) Anciently (as aforcſaid) theſe Viſitation-Procurations-, or 
Exhibitio neceſſariorum ſumptuum, as Valenſis calls it, was no other. 
than Vifaals; For by the Council of -Lateran(not the great General 
Council under -Ixxoc.z.) but that under Alex.z. above thirty years 
before, about. An. 1180, Viſitors are fo. directed! to,proceed in the 
execution of \ their Viſitations, as that Sumpiarſas' Epulas non que- 


rant, ſed cum pratiarum attionerecipiant quodboueſte & competenter- 


ilis fuerit minifiratum. That theſe Procurations were originally 
Paid in Vi&alibus , appears by ſeveral* Conſtitutions of the Canon 
Law.. Extr. de Cenfib. c..oum Apſtolus., & de Ceuſib. c. Romana, 


F. Procurationes. Conſnetudo tamen ((ays: Lindwoods.Glols) opera-- 
tur in pluribus locis, ut Procuratio bujuſmodi ſumatur in pecunis ; 
que Conſuetudo bene poteſt procedere , ut ſumatur a Volentibus fic in- 


pecunia Solvere, nou antem a Nolentibus. Extr,Benedif.12.&c.Falicis, 
& gl. Lindw:ub? fupr. But that was only where the Cuſtome pre- 
vailed, the Canon anciently beipg peremptory.to the contrary 3 for 
in the Sexe. there is'a Conſtitution made by Taxoc. 4. ( whobecame 
Pope '4#.1243.) and. aftctWards' ratified by a General Council at 
fjions under Greg.to, about An.1273. forbidding (ſ#b pzna Male- 
diftionis eterne ) the taking of money in lieu of Procurations. (vel 
2 Volentibu ſic ſolvere) C.1.S;.Procurationes;&c. exigit, eod. in ſexto, 
&=4bi Gloſſ. inccaſus and the ordinary penalty.praGiced in this caſc 


againſt: Viſitors. of any. rank. itiferiour to Patriatchs; Archbiſhops, . 
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or Biſhops , that ſhould preſume to receive Procurations otherwile 
than in Vittualibu , was ſuſpention ab officio & beneficio. And this 
way of paying Procurations ex antiquo , continued till the time of 
Boniface $. who ſucceeding in the Papacy about twenty two years 
after Gregory , made a Conſtitution about the year 1295., That it 
ſnould be lawful to any Vilitor (Yolentibus Viſitatis, not utherwile) 
vice Viclualinm to receive, not to exat, Money towards the detray- 


ing of their Viſitation-Charge, Gloſſ. in ver, difjendia, c, Falicis, cod, 


in ſexto: Which by Benedif.12. in the ſecond year of his Popedom, 
about 1337. was by a Canon or Conſtitution limited to a certain 
ſum, according to the quality of the Viſitor, and the condition of the 
Vifited , which may take place, where it is not otherwiſe limited by 
Cuſtome3. the Proczrations of Archdeacons: being in Lindwood*s 
time, as he informs us, (which was in Henry the Fifths Reign, above 
two hundred years ſince ) the ſum of ſeven ſhillings fix pence, ac- 
cording to the number of his Attendants, viz. twelve pence to cach 
man, and-eighteen pence to the Archdeacon himſelf , which (com--- 
paring the value of Money Thex with the times Now) was conli- 
derable. 

(4-) The Queſtion is not; whether Procurations are due Ratione 
Viſitationisz but whether they are only due Ratione Viſitationis, and 
not otherwiſe ? It is {uppoſed that they are and may be -due other- 


wiſe than Ratione Viſitationis, and that therefore Archdeacons: may p; J, Bifts Diſcs - 
receive Procurations in the L.Biſhop's Triennials, and yet Viſit not 3 of Procurati- - 
for Cuftome ſeems to lay a juſt claim to this Eccleſiaſtical payment of nt, p+253t6- 


Procurations fixe Viſitatione , where the Cuſtome is Rationabilis & 
Legitime preſcripta, Time was, when Archdeacons had jus Viſi- 
tandi quolibet anno, and fo accordingly did Viſit , & e ratione re- 
ceived Procurations. . Lindw, de Offic. Archid, c.1. gl.in ver Viſitation. 
& Extr. de Offic. Archid.c. Mandamus, gl. ia ver, ſepiuViſitare. And 
ſometimes they Viſit not, as in the Epiſcopal Trienxials, yet by the 


Cuſiome do and may-receive their Procurations; underſtand this on- p.ub; ſupro&&.:. 


ly of fore, not all Archdeacons. 

(5.) The Canonifts detine Procxration to be an Exhibition ſamp- . 
tzxm Neceſſariorum paid to the Prelates, qui Diaceſes peragraudo Ec- 
clefias ſubjeftas Viſitant, And it is a Rule in the Canm Law, 2uod.” 


 uella oft adverſus Procurationem preſeriptio.” Tnft. Jn. Can. 1. 2. de 


Cenſfib. And by the fame Lawthe Archdeacon is to go perſonally-- 
to the place that is to be Viſited, and ought not for that purpoſe to | 


- fend another 3 which if he doth notifo do, he is not to receive i# 


denariis the Procurations due ratione Viſitationis. Extr. de Cenf. . 
c. Procurationes.. Notwithſtanding the perſon whom he Commit- 
fionates for that purpoſe Nomene ſo, ſhall receive the Procurations - 
for: himſclf: and his Attendants: in Vidualibus.. Ar. ad hoe —_ - 


of Procurations,Synodals, 


Cc) ExRe: 


cord.Primit. 


26 HR, $8. vid. 
Dyer fo. 273. 


b. & Clavſ: 
Ro7.31 EI. 
M.15-.dorl. 
vid. Nome 
. Lexicon, 161 
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Ord. c. fi Epiſcopus,l.7. & de Cenſib.c.1, & c.Felicis, de Cenſ. Lindw, 
glo.de Off. Archid. c, ut Archidiaconi, ver.videant, Theſe: Procurati- 
ons are called alſo Proxies, Cenag. & Pentecoftal. per. an. 64 |. 105. 
its Archidiacouatus Glouc. valet clare in Proxis (c), which is a 
profit of Juriſdiction. Archidiaconis inbibemus ne aliquo modo Procu- 


rationes recipiant ſine Cauſa Rationabili, niſi illo die quo perſonaliter 


Vifitaat, Provin. Conſtit.dc Office Archid. 

(6.) The Ordinary may not receive above one Procuration,that is, 
he may not of the ſame Church exact one Procuration from the 
Rector, another from the Vicar 3 it he hath the Procuration i» Vi- 
Aralibus of the Rettor, he ought to receive nothing ot the Vicar, 
nece contra for one Procuration of one Church for one day is held 
ſufficient; dif. c.Felicis, de Cexſib, Nor do the Canons allow above 
one Proczration, in caſe there be more Churches than one Viſited in 
one and the ſame day the Reaſon whereof in Law, becaulc the Viſ- 
tation is the Principal, the Procaration is but the Acceſſory, and the 
Viſitation only of one day ought not to have the Procaerations of 
more, nor ought the Acceſſory to excecd the Principal. Lindw.ibid. 
de Cenfiv. c, quamvis, & gl. ib. ver, Canoner, Nor ought there to be 
paid above one Procuration for the Mother-Church and the Chappel 
thercto bzlonging, when they are Vilited. Ca. ibid.ver.una Eccleſia. 
Yet there are Canoniſts of very good Authority, as Andreas and 
others, who holding the contrary , do poſitively aſſert, That every 
Chappel dependent ( it Peopled and of ability ) (hall pay its owa 
proper Procaration at times of the Ordinary Fiſitation, tor that the 
Biſhop is to have a rcſpeQ to every individual Member of his Dio- 
ceſs, It is therefore diſtinguiſhed and coafeſſed, that this is true, 
when the Chappel dependent hath a Curate proper of its one, and 
diſtin&t from , or other than the Curate of the Mother-Church: 
But otherwiſe when the Rector of the Superiour Church, is Curate 
of both, only doth exerciſe the Cure in the ſaid Chappel by a Vicar 
not Perpetual, but Temporal and removeable ad Libitum, Gl. in d. 
ver, una Feoclefia, Lindwornd on this occalion puts the Queſtion, 
Whether in caſe the Church be of one Dioceſs , and the Chappel 
thereto annexed or united, or dependent thereon , of another 
whether in that caſe there ſhall at the Viſitation be but one Procu- 
ration paid for both? Hereſfolves it thus, viz. That if the Ordi- 
nary of the place where the ſaid Chappel itands, hath formerly had 
there his Vititation, and Procuration , ratione Viſitationis ejuſdem, 
thenand inthat caſe the power of Viſiting the ſame, nor by conſe- 
quence the Procuration due ratione Viſitationis, is not taken away 
trom that Ordinary by ſuch union or dependency. Gloff. ibid. in ver, 
Eccleſia. | = | 

(7.) By 


— 


"and Pentecoftals,” © 


(7.) By the aforeſaid Council of Lateras all Viſitors were limited 
toacertain number of Vifitation- Attendants, according'to their (e- 
veral qualities, as Archbiſhops to the number of forty or fifty men 
with their Horſes 3 the Biſhop to twenty or thirty; Cardinals to 
twenty five (though they could not digeſt ſuch an undervaluation) 
Archdeacons to five or ſevenz- Deans (that is, Archipresbyteri Ru- 
rales, as the Gloflexpounds it) to Two only :; Gl, inver,Decani, Exir. 
eod. c. cum Apoſtolus, Extr, Com. de Cenſib. c. vas Eleflionis, And 
the truth is, the Archdeacon ( according to the Canon) may not 
have in his Ordinary Viſitation above the number of ſeven perſons; 
if he exceed that number, there is not any Proceration due for the 
Supernumeraries. Lind. de Cenſ. & Procurat. c, 1. ver. excedant , & 
gloibid. & gl.in ver, Vifitationis, & gl.ib.in ver. Debitam, 

(S..) The word Synodale ſeems to have Three fignitications ,. a5 
(1) it ſtems to fignitie Convertas or a Meeting, in the ſame ſenſe 
with Sy#odus, as being taken for the Mecting or Synod it ſelf, and 
ſo uſed by Gregory 3. in his Epiſtle to the Biſhops of the Provinces 
of Baiory and Almany, Catholica Santftorum Patrum Authoritas 


jubet , ut bis in anno pro ſalute populi Chriſtiani ſeu exhortatione © 


adoptionis filioraem STNO DALIA debent celebrari, &c. This 


Epiſile you have cited by Cardinal Bareniny, in the Eighth Tome of 
his-Annals about the year 738. (2) It ſeems to {ignifie the As 


done at a Synod, as well as the Synod it ſelf; and in this ſenſe you 


have it in the Tripartite Hiſtory, where mention is made of a Synod 
of Biſhops aſſembled at Antioch out of divers Provinces , who ſent 
the Emperour Jovizian a Copy of the Nicene Creed, Hwunc Libel- 


1.7. f0.452+ 


lum (meaning the ſaid Creed ) in colleGione Synodalium Sabini-- 


conſcriptum invenimw, In which place Synodalia-ſeems:to import 


the Acts of that Synod collected by that Sabin. (3) It ſignifies a: 


Cenſe or -Tribute in money paid to the Biſhop, or to ſome other 'for 
his uſe by the Inferiour Clergy. The forementioned Author of the 
Hiſtorical Diſcourſe of Procurations,&c. acquaints us, That in the 
ſecond part of the Appendix to the third General Council of - La- 
teran there is an Epilile of Pope Alex.3. to certain Archdeacons and 
Deans, reproving them for extorting of moneys from the Clergy 
ſub diverſis nominibus, in a fraudulent kind of way Et hujuſmod? 
exattionem (ſaith that Epiſtle) «ut eam Liberius videamini exigere; 
quandoque Conſnetudinem Epiſcopalem , quandoque SYNOD ALTA): 
quandoque Denarios Paſchales appellanter, And in this ſenſcis-the 
word Synodale here uſed and taken, which the Archdeacon: claims 


Ibid.fo.352- 
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not ſo much. Fure Communi-Ecclefi aftico, as by Compoſition with; or. 


Preſcription from the Biſhop... 
(9) This 


*- 


_ Of Procurations,Synodak, 


(9.) This Syzodal or Synodical duty was anciently known by 
two other Names which now are grown obſolete, the one Cathe- 
draticum, probably from the original Cauſe thereof, being ob hono- 
rem Cathedre Epiſcopalis : the other Synodaticum, from the time of 
payment » both uſed promiſcuouſly. The former of theſe, viz. the 
Cathedraticum was a Cenſe of two ſhillings paid by the Inferiour 
Clergy to the Biſhop , as appears by the Acts of certain Councils of 
Bracar and Toledo, as alſo by the Conſtitutions and Reſcripts of 
Popes, 1lind te volumus modis omnibns cuſtodire, ne qui Epiſcoporum 
Siciliz de Parochiis ad ſe pertinentibus, nomine CATHEDRATICT, 
amplins quam Dnos Solidos preſumant accipere, 10.9. 3.c. illud,&c. 
placuit, ibi,&rc. So Honorius 3. expreſſeth T wo ſhillings nomine 
C athedratici, Extr.de Offic. Jad.Ordin, c.conquerent. & gl.ibid. in ver. 
Dos ſolidos ; whieh is a Penſion paid to the Biſhop 4 qualibet Ec- 
cleſia ſecundum Loci conſuetudinem; as Panormitan. upon that Text, 
Abb.c.conquerent.de Offic. Fud. Ord, The reaſon of this payment 

was ( according to Hoſtienſis ) in argumentum ſubjedionis , & 
ob honorem Catbedre. Hoſtienſ. in Sum. de Cenſib, ex quibus ver. 
Cathedraticum autem, And the Council of Bracar ; Placuit ut nul- 
lus Epiſcoporum per ſus Diaceſes ambulans , preter bonorem Cathe- 
dre ſue, id eſt, Duos Solidos , aliud aliquid per Eccleſias tollat ? 
Cited in the Decree, 10. 9. 3.c. placuit. Note, that the Ciſterſiaxs 
by virtue of their Order were priviledged from being preſent at the 
Synodical Mcetings aſſembled by the Biſhop within his Diocels, and 
from the payments of thoſe Synodals. Gloff, i ver. Epiſcopus , 
c. Epiſcopus non debet, Diſt.18. Extr, de Majoris & Obed.c.g. Quod 
ſupr. & gl. ib.in ver, Dioeaſana, This Cathedratick; payment began, 
when the Revenues of the Church firſt came to be divided and 
alotted to ſeveral Miniſteriesz then it was that this payment was 
firſt made to the Biſhop by the Beneficed Clergy within his Dioceſs. 
Dwaren. ut ſupr. & 1.2.c.1.t0.53. Itis probable that this diviſion of 
the Church Revenues was not far diſiant in time from the firſt or 
original diſtinguiſhment of Parochial Bounds, upon which affair 
Pope Ewuariftzs, otherwiſe called Anacletus Greens , did firſt enter 
about the year 110. Volateranl.22. Anaſt.Biblioth. & Baron. Annal. 
ad An.112. 7.4, 5, 6. and was afterwards carried on by Pope Dio- 
ayſins, about the year 260. Baron. Arnal.'ad An.a260, nu.17, Pa- 
rochial Dittribution in Exgland was by Theodorns Axchbiſhop of 
Canterbury about the year 668. Spelm.Concil.r52:Bnt Speed ſaith;by 
Honorius the fifth Archbiſhop alſo of Canterbury,about the-yeari636, 
It may not hence be inferr*d,- that' this Garhedraticam.or Synodal 
was only paid ratioue Synod: ; for it was ſometimes, -ahd very- anci- 
ently paid alſo at Viſitations, as appears by the ſeventh Council at 
Toled», mentioned in the Decree, 10.9.3.c. inter cetera, & caſus ib, 
| where 
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where there is a Canon againſt the exacting of more than Two ſhil- 
Lings only pro Cathedratico in Epiſcopal Viſitations. This Cenſe or 
payment, though it be Onus Eeccleſiafticum , yet it is not Onus inno- 
vatun, but Oxuus Ordinarium, and by impolition of Law 3 as appears 
by the Provincial Conftitutions, Solutio Cathedratici, Synodatici, & 
Procurationnm, ratione Viſitationis, & alia bujuſmodi, de quibus nox 
dubitater quin ſunt Onera Ordinaria, ſuum capinnt effeinum ab im-. 
poſitione Legis, Lindw. de Offic. Vie. c. quoniam. gl. in ver.Oxera Ec- 
cleſiaſtica, Yet Procurations differ from the other in this, that 
Procurations are only Penſions , but the other are properly Cenſus. 
The Syzody or Sy#odal is by the Stat. of 34 H. 8. reckoned as a 
Church-due, for recovery whereof proviſion is made by that At 3 Raſtall in 
and good reaſon, for the ſaid Synody or Syuodal , is a Pention certain Penſions, &c. 
6 and valued in the King's Books. 

We (10.) The aforeſaid Ingenious Author of the Hiſtorical Diſcourſe Dig. Hif. 
2 v touching Procurations,&c. after his deep ſearch into Antiquity, doth Piſ-.of Pro- 
conjecturally conceive,that the Penteceftal,otherwile called Whitſon- <Urations , 
farthings, is nothing elſe but the Annual Commemoration, continua- *' oP 

tion or repetition of an Ancienr payment or penſion, iſſuing out of 

the Oblations brought by the people long ſince, ſpecially at the time 

of the Foundation or Dedication of their ſeveral Churches, or at 

ſome other Solemnity, viz. the moiety ar Third part of the Obla- 

tions then made, The ſame being reſerved by the Biſhop, and by a 

Contract ( ſex quaſi Contrafix ) between him and the Founder of 

ſuch Church, or Prieſt aſſigned to attend the ſame, ſettled in and up- 

on the Epiſcopal See, and payable yearly at or about the Feaſt of 

Pentecoſt, Thele Pentecoſtalia were not ( as ſome conceive ) the 

Peter-pence here anciently paid , for they were uſually paid either at 

the Feaſtof St.Peter and Paul, or on Lammas day 3, but theſe Pex- 

zecoſtals ſeem to be paid upon or about the time that doth chiefly 

denominate the ſame, viz. at the Feaſt of Pentecoſt ; and in the 

nature thereof ſeem to have reference to an Oblation frequently 

made by the Chriſtians in the Elder times of the Church , and to 

have ſome tendency to that Liberal Devotion which was then as 

frequent, as Sacriledge is now. Tn Leg.18 Guiliclm. Congqueſtor, De 

Denariis $.Petri, ſeu Veliigali Romano, viz. Liber homo qui habu- 

erit Averia Campeſtris 30 denariis eftimanda , dabis Denarium S. 

Petri. Pro 4. denariis qu»s donaverit Dominws, quieti erunt Bordarii 

ejus, & ejus Boner, & ejus Servientes, Burgentis, qui de propriis 

Catallis habet id quod dimidiz Marca eftimandum ett , det Denarium 

S. Petri. Dui in Lege Danorum eſt Liber homo, & havet Averia 

Campeſtria, que dimidia Marca in argento eſtimantur , debet dare 

Denarium $,Petro, Et per Denarium quem donaverit Dominus, exuns 


quieti ii qui reſident in ſuo Dominico, Vid.Scldeni ad Eadmerum 
—— Note 
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Note & Spicelegium, p.179. Leg.18. By this Law of William the 

Conquerour it appears, that the Peterpence had no affinity with the 

Pentecoftals., In Ancient times when the Biſhop did viſit Eeclefia- 

tim, his uſage was to celebrate the Maſs in the Church which he 

viſited, which indeed was every Pariſh within his Dioceſs, and that 

by his Epiſcopal Authority , the whole Diocefs in reſpe& of the 

Bithop being by the Law but Parachia ſua, 10.9. 3.c. Dui, & Dua- 

Antiq. Ec- ren, paſſim. as the whole Province is faid to be in reſpc& of the 
2 1 Lord Archbiſhop of' Canterbury. At this Maſs the people uſed to 
P+40,00Þ make their Offerings to the Biſhop, and one of the cauſcs or rea- 
ſons, why or wheretore the people in Ancient times were obliged to 
bring their Oblations to the Church, was propter Conſuetudinem,and 
that certis Feſtivitatibus , among which the Feaft of Pextecoſt was 
and is a moſt ſpecial one 3 at which Fealt there was in many places 
here in England an Oblation, Anciently made by infcriour Churches 
and Pariſhes to the principal Mother-Church, and whence probably 
the word Penteceftalia had its original denomination. Theſe Offe- 
rings by the Canon Law were and are only due to the Clergy , and 
interdided to the Laity, ſub diſftrifione Anatbematis. 10, q. 1.c. 
© uia Sacerdotes, & c. Santi,Patrum, ibi, In ſome places the Deans 
and Prebendarics of Cathedral Churches have them; It is faid, 
That in the Cathedral Church of Salisbary there is a greater and a 
lc{s, difiinguiſked and known by this difference of Major & Minor 
pars Altaris,  . And in ſome Dioceſſes they are ſettled upon the Bi- 
ſhop and Archdeacon, and made part of thcic Revenue, for which 
the King hath Tenths and Subſidies. The Cathedral or the Mother- 
Church of Worceſter was Anciently , and before the diſſohution, a 
Priory,and among other Revenues had theſe Pextecoſtalia ortWhitſon- 
farthings yearly paid , ſub nomine Oblationum or Spiritual Profits 
tempore Pentecoſtes : Atter the Diſſolution, when King H.8. about 
the three and thirticth year of his Reign new-founded and - re- 
endo*wd the ſaid Church, he reſtored theſe Pentecoſtalia ( after he 
had held them about a year in his own hand) to the ſaid Church, 
which (as it is reported-) the Dean and Prebendaries thereof re- 

ceiveat this day, and as appears by the Letters Patent: 


DiR. Bift, Pile 
ecurſe of Pre- 
cyrat. £+116, 


lÞid. 


Henricus Octavus, &c. Sciatis quod Nos de pratia noftra ſpeciall, 
acex certa ſcientia, ac mero motu no{tris dedimus & concedimus , ae 
per preſentes dimus & concedimus Decano & Capitulo Eccleſie Ca- 
thedralis Clyritti & beate Marie Vrrginis Wigorn. omnes lis Obla- 
Hones & Obventiones , ſive Spiritualia proficua wvulgariter wocat. 
Whitſon-farthings anunuatim colief}, ſue recepta de diverſis Villatis in 
Comitat, nojtris Wigorn. Warwic, & Heret, infra Archidiaconatum 
Wigorn @ tempore Pcntecolt, chlata ditto nuper Prioratui beats 
Marie 


Mariz Wigorn. medo difiolut. dudum fpeclan. & pertinen. &c. Ex 
Archivis Decani & Capit, Wigorn. 


But in Glocefter, it ſeems, it is otherwiſe 3 for there the Biſhop and 
the Archdeacon Only receive them: nor can the Dean and- Preben- 
darics that now are of the Cathedral make any juſt claim to them. 
For before the Suppreſſion theſe Pentecoſtals were (inter alia) va- 
lacd to the Archdeacon in the Kings Books, as part of the Revenue 
of the Archdeaconry. And as for Procurations aforeſaid, although 
they are (as Dr. Coſen ſays) ratione Viſitationis plerumque preſtande, 
yet not ſolummodo fo; and thence it is held, that they are in ſome 
places payable to the Archdeacon jure Conſuetudinario ,, even in the 
Biſhops Triennial year, fine Viſutatione, on the Archdeacons part. 
(11.) To this purpoſe Remarkable is that Caſe of Proxies, which 
Sir John Davis, the Kings Attorney General in Ireland, reports to 
have been there Reſolved and Atdjudged. The.Caſe was this 3 The 
Biſhop of Meth, before the difſolutien of Monaſteries, had a Proxy 
of fifteen ſhillings four pence payable yearly out of the Commandry 
of Kells in the County of Meth , parcel of the Poſſcfſions of the 
Hoſpital of St. Joby of Feruſalem Yn Ireland; and one other Proxy 
PF of twenty ſhillings payable yearly out of the Impropriate Recory of 
HY Trevet in the fame County, parcel of the poſſtthons of the Abbey of 
Thomaſcourt in the County of Dublix.. In the thirty third year of 
King F:5.the ſaid Roſpital and Abbey were ſuppreſſed and diſſolved, 
aud all the poſſeſſions of both the ſaid Houſes were veſted in the 
actual poſſeflion of the Crown by Ad of Parliament : But in the 
faid Ade there is an Expreſs, Saving the Proxies to all Biſhops and 
their Succeſſors. Afterwards -the Biſhop of Meth and his Clergy 
(for that Biſhoprick hath not any Dean and Chapter) by Deed In- 
rolled, Dated 16 March 36 H.8. granted to the ſaid Proxies (inter 
alia) to King H.8. his Heirs and Succeſſors 3 the King being at the 
time of the Grant, and after, in the actual poſſeſſion of the ſaid 
Commandry and Rectory , out of which the faid Proxies were pay- 
able. Afterwards Queen Elizabeth, by her Letters Patent dated 
Primo Novemb, in the thirty third year ot her Reign, demiſed the 
faid Commandry and ReQory to Dr, Forth. And now whether he 
ſhall be charged with theſe Proxier, and the Arrearages thereof, aſter 
the commencement of the Leaſe , was the Queſtion; And it was 


b Adjudged, that he ſhould be charged therewith. In the Argument 
3 of this Caſe there were Three points moved and debated 3 (1)Whe- 
b ther the Proxies were wholly extin& by the ſuppreffion and difſſolu- 


tion of the ſaid Religious houſes, notwithſtanding,the ſaid Saving 
in the Ac of Difſolztion? (2) Whether the Biſhop could grant 
the Proxies to the King? (3) Whether the Proxies in the hands of 
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the King were extin& by the Unity of Poſſcſſion? For the Firſt 
point, it was Obje&ed by Sir Ambroſe Forth!s Counſz] , That the 
Proxies were extin& by the ſuppreſſion and diſſolution of the Re- 


ligious houſes : For that the Viſitation of the Religious houſes were - 


the ſolc cauſe of the payment of the Proxies z Et ceſſante cauſa ceſ- 
ſat effeus. For. the Religious houſes being gone and difperfed , they 
ſhall not be afterwards ſubject to{fitation, and then when the Vili- 
tation doth ceaſe, the Proxies , being only Exhibition given to the 
Viſitor for bis Travelling charges , ſhall ccaſe alſu; For Procuratio (as 
the Caxoniſts define 'it) eft Exhibitio ſumptuum neceſſariorum fatia 
Prelatis, qui Dixceſes peragrando Eceleſias ſubjects Viſitant, Yet it 
was agreed, That the Viſitation doth not ceaſe immediately upon 
the Surrender, or by the Ad of Parliament, which gives the Relj- 
gious houſes and theix Poſſcfſions to the Crown 3 for by that theix 
Corporations are not diflolved : as was held in the Cafe of the Dean 
and Chapter of Norwich. Co.par.3.'15 Af. p.8. 32 H.8. Br. Corpo- 
rations 78, But when the Religious perſons were diſperſed and 
had relinquiſhed their Habit, Rzle, and Order, for which they were 
Viſitable, then their Corporation was utterly diflolved , and there- 
upon the Viſitation ceaſes. Andin this caſe they reſembled a Proxie 
due for Viſitation to an Annuity for Counſel or ſome other Service 
tobe done: if the Counſel or the Service be withdrawn, the An- 
nuity determines. So- if: a Rent-charge be granted for a Way, ſtop 
the Way and the Rent-charge ſhall be ſtopt alſo, 9 Ed, 4. 19. 
15.Ed.4.2. 21. Ed.3,7. So: where a. Corodie is granted for certain 
Szrvice to be done, the omiſſion of the Service determines the 


Corody, 20 Ed. 4. fo.ult, It was-alſo faid , That the duty is not. 


Annual but Contingent ,. and payable only.upon every Viſitation, 
And for the | Saving ] they faid, it was a Flattering Saving, which 
could not preſerve the Proxzes in being, which the Law had extin- 
guiſhed 3. as was. held 14 Eliz. Dyer 313. That the tenures of the 
Obit or Chauntry-Lands held of the Subjects are extin& by the 
Ad of 1 E4.6. notwithſtanding the Saving in the ſaid At , proprer 
abſurditatem : So the Proxzes in this Caſe ſhall be extin& proper 
abſurditatem. For as it is abſurd , that the King ſhould be ſubje& 
\ fo Attendance in reſpca of a Tenure: fo it is ablurd, that the King 
ſhould be ſubje& to Viſitation, or to any duty in reſpe&-thereof. 


Of the ſame nature there are. many Savings put in Walſinghan's 


Caſe, Plow. Com. 563. which are there called Flattering Savings. 
As.to the Second -point it was objeQted , That the Biſhop coutd not 
erant theſe Proxies to the King for. two Reaſons the one drawn 
trom the perſon of the King ,. the other from the perſon of the. 
Biſhop: (1) For the King, Admit that he were capable of ſuch a 
Spiritual Ofbce , as to be a Viſnor of, Religious. pexſons , yet he hall 


not- 
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not have Proxies, by reaſon of the Tnconveniency and Indecency , and 
alſo for the Impoſſibility thereof; For it is neither Convenient nor 
Decent, that the poor Religious perſons ſhould bear the Charges of 
the King. And it is alſo Impoſſible, for by the Canon Law, Proca- 
ratio, exhibeuda eft ſecundum qualitatem perſone Viſitantisz and the 
Majeſty of the perſon of the King, and the grandure of his- Frain 
fuch, that by preſumption cd Law no private perſon can bear his 
neceſſary charges, or-make him entertainment anſwcrable to tire 
quality of his perſon. (2) For the Biſhop, Although he may 
grant his Temporal poſſeſſions with the aſſent of his-Chapter or 
C)jergy, yet thoſe duties which he hath by the prerogative of his 
Epiſcopal Chair, or as incident to his Spiritual Funion, he may not 
grantz And they by the Rule of the Canon Law: axe of Three ſorts, 
viz. (1) Subſidiam Cathedrariunm , which is aduty of Prerogative 
and Superiority, (2) Zuarta Epiſcopalis, which_was given to him 
for Reparation of Churches. (3) Procarationes, for his Viſitation, 
as aforeſaid, which is a perquilite or proht of his Spiritual Jurif- 
diction. Asto the Third point, they faid,; That although a Proxie 
is a Perſonal thing, payable only in reſp«& of perſons Vifitable, 
yet. admit that thele Proxies are become Real, and that the Com- 
mandry and ReQory are charged with-theſe Proxies, then the unity 
of poſſeſſion doth extinguiſh them in the hands of the Ring, as a 
Seignory, Rent-charge, Common, andthe like, are extinguiſhed by 
the purchaſe of the Terre-tenant , if he hath the like Efiate in the 
Land, and in the thing which charged the Land. And to this pur- 
poſe was cited the Caſe of 2 H. 4 19.4. where a Prior had an 
Annuity out of a Parſonage by Preſcription 3 the Parſonage is after 
appropriate to the Priory, the Annuity is extinguimed for ever. 
But on the other fide, it was anſwered by: the Kings Council , and 
Reſolved by the Court, 'That the ſaid Proxies were not extinguiſhed 
by the diſſolution of. the ſaid Religious houſes, but were well pre- 
ſerved and ſaved to the Biſhop; and the Biſhop had well granted 
them tothe King , and the unity of poſſeſſion in the -hands of the 
King made but a Suſpention- and no Extioguiſhment of the ſaid 
Proxies. .(1) As to the Firſt point, it was hit obſerved, that thete 
Proxies had not their original in the primitive Church 3. for St.Pai, 
in viſiting all the Churches which he had planted in Afia-and Exrope, 
demanded not any Proxies, but laboured with his own hands for his 
{ubliſtance, leſt he ſhould be burthenſom to the Churches. Yet long 
after this, the Canon Law,” which declares that Proxies are due to 
Biſhops in their Viſitatioas, ſays, that-it- is agreeable to the dodrine 
of St. Paul , ut & quibus fpiritualia recipimus , eiſdem Temporaliz 
communicems. Inſtit, Jur.Can.l.2. c.de Cenfib. It was alfo obſerved, 


that that which we call Proxie or Procaracy., is called by: the Cans- 
En = niſts, - 
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niſis, Procuratio, for that upon every Viſitation the perſons viſitable 
procuraut neceſſary Proviſions for the Vilitors z which Provifions at 
tirſt were made in Vietuals , viz. in Eſculentis & Poculentis , but 
that was with moderation and temperance, Ne jejuniorum dodirinam 
rubentibus buccis predicant , But afterwards , when the pomp and 
exceſs of Viſitors required ſuch proviſions as were grievous and 
intolerable to the Churches and Religious houſes, then every 
Church and ſuch Houſe was reaſonably Taxed , and for that every 
Proxie was reduced to a certain ſum of money, payable yearly, in the 
nature of a Penſion, to the Ordinary, who had power of Viſitation 
de mero Jure, as is ſaid 10 Eliz, Dyer 273.b, Aﬀeer the Procuration 
of Vidtuals was reduced to a certain ſum, the Churches and Reli- 
gious houſes paid it to the ordinary yearly , albeit he made not any 
Viſitation : And ſo the Rule of Ceſſante cauſa ceſſat effeius doth not 
hold in this cale. Thele certain ſums of money which come in lieu 
of Proxies, and retainthe name of Proxies, are by ancient Compo- 
ſition made parcel of the certain and ſettled Revenues of the Biſhop, 
do remain for ever, and are not ſubje& to extinguiſhment, And 
at this day the King himſelf pays andallows Proxies out of all the 
Impropriations which he hath in his poſſcfſion 3 for which reaſon 
in every Leaſe made by the King of a RedGtory Impropriate , there 
is a Covenant on the Leſlee*s part , that he ſhall bear and pay all 
Proxies, Synodals, Penſions &c. Andas for the | Saving] in the A& 
of 33 H.8.cap.5. it is not anidle or Flattering Saving , but real and 
eftcctual: for it was agreed before, that theſe Proxies were in being 
at the time of making the Aq, and are not extinguiſhed by the 
Surrender of the Religious houſesz for their Corporations are not 
diflolved till the Religious perſons have relinquiſhed their houſes 
and are diſperſed. And ſuch things as were in being at the time of 
making 'the Act, may well be preſerved and ſaved by the AQ ; 
albeit the things which were extin& before , cannot be revived by 
a Saving, without expreſs words of Grent and Reſtitution, As to 
the Second point, it was Reſolved , That the Proxies in their origi- 
nal nature being Duties payable for Viſitation , are grantable to the 
King, and the King is capable of ſuch a Grant, ſpecially when the 
{aid duties are converted to a ſum of money certain , in the natare 
of a Penſion or Annuity, For by the Ancient Law of the Realm, 
the King had power to Viſit, reform, and corre all Abuſes and E- 
normities in the Church; And by the Statutes made in the time of 
King H.S. the Crown was but remitted and reſtored to his ancient 
Juriſdiction, which had been uſurped by the Biſhop of Rome.z 3 Ed. 
3 tit. Ayd del Roy 103, Reges ſacrs oleo uni Spiritualis Furiſe 
atctionis ſunt Capacer. And Proxies are profits of the Juriſdiction, 
10 H, 7. 18, Rex eft mixta perſona eum Sacerdote: So the King ſhall 
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have Tithes by the Common Law , whereof no mcer Lay-perſon 
was capable , 22 Aſiſ. pl. 75. 21 H.q.1. The King himſelf may 

Viſit his Free Chappels and Hoſpitals, 8 Af p. 29. N.Br.42. a. 

And Caſſane, in Catol. Glo,mund. par. 5. Conſ, 24, citcs a Text of 
the Cinon Law, viz. ©uod omnes Reges dicuntur Clerici, allo ano- 

ther Text,, which faith, £x5d Canſa Spiritmalis committi poreſt 

Principi Laico, And whereas it-was faijd, that in reſpc& of the 

grandeur of the King and his Train, competent Proxies cannot be 

provided for him, and by conſequence a Grant thereof cannot be 

made to him 3 that ObjcEion is removed, in that the Proxies at the 

time of that Grant was rcduced to certain reaſonable ſun s of money» 
Alſo the Rule of the Canon Law was not rightly and fully cited be- 
fore; for the Rule is, Procaratio exbibenda et ſecundum qualitatem 

perſone viſnantis, & ſubtantiam Viſitatorum. It was alſo Reſolved, 
that the Biſhop with the aſſent of his Clergy, might well grant the 
Proxies tothe Ring, for that the Law hath: qualitied the perſon of 
the King to rcceive ſuch a Grant, albcit it be ſuch a Prerogative of 
the Biſhop as may not be aſſigned to any other perſon: As the 
Creation-money of a Duke or Earl may be granted and ſurrendred 
to the King, although it can be granted to a Subject, Alfo the 
Proxies being now reduced to certain ſums of money, and fo made 
part of the certain ſettled and perpetual Revenue of the Biſhop, 
may be granted by him as well as a part of the Tithes , or an An- 
nuicy, or any of his Rents, Services, or «ther Hereditaments Tem- 
poral, And as to the Third point it was alfo Reſolved and Adjudged, 
That the Unity of Poffcffion of the Proxies with the ReCtories im- 
propriate and religious Houſes , out of -which the Proxies are pay- 
ble, do not extinguiſh the Proxies in the hands of the King , but 
ſuſpends the payment of them tantum pro tempore, quouſque, or un- 
til the King by his Grant ſhall ſever the one from the other. To 
conclude, The Caſe of Tithes is parallel to the Caſe of Proxies, and 
agrecs therewith in all points; For as InftruGion was the cauſe of the 
payment of Tithes: So Viſitation, which is ever accompanied with 
Inſtruction , Littl.ca. de Frankalmoigne 30.b, was the caufe of the 
Proxies, And as Tithes are now due and payable to Lay-perſons 
which have purchaſed Impropriate ReQories, although they do not 
give any Inſtruction : So Proxies are due and payable to Ordinaries, 
out of the Impropriations and Religious houſes diffolvcd, although 
their Viſitation ceaſes. And as none can preſcribe de n0x decimando, 
as Is commonly held in the Common Law : So the Canon Law 
hath a Rule, ®uod nulla eft adverſus Procurationem preſcriptio. Inſt. 
Fur,Canonlib.2.cap.de Cenfibus, Alſo Proxies,which reſcmble Tithes 
in other points, may be well compared to them in this point, iz, 
That they ſhall not be ſubjc& to extinguiſhment by unity of poſfcl- 
hon, | | CHAP. 


CHAP. X 


Of Dioceſan Chancellors, Commiſſaries, Officials, 
and Confiftories, 


A Deſcription of the Office of ſuch Chancellors, and how they 
differ from the Biſhops Commiſſaries. 
The Antiquity and neceſſary uſe of ſuch Chancellors. 
What the Canons Ecclefiaſtical require touching their Office. 
Whether a Divine, that is not a Civilian, may be a Chan- 
ccllour ? 
Where, and before whom the Biſhops Conſfiftories are beld. 

» What is meant or intended by the word Conliſtory. 

» Thegreat Antiquity of the Biſhops Conſiſtories. 

» That Antiquity further confirmed and proved. 

9. The difference between Confiſtoriam 41nd Tribunal. 

10, Incidents to the Chancellors Office, as he is Oculus Epiſcopi. 

11. A fhort digreſſioz touching Adminiſtrators. 

12..The Lews and Canons touching Summoners. 

13, The Conſtitutions Provincial , what proviſion there touching 
this Office of Summoners. 

Iq. A Judgment at Common Law in AGion on the Caſe againſt 
an Apparitor or Summoner, for Citing a man wrong fully into 
the Eccleſiaſtical Cowrt. ; 

15. What a Commiſlary is ; how to be qualified, with the Pre- 
cincts of his Furiſdifiion. 

16, Whether a Commiſſary may Cite perſons of ſeveral Pariſhes 
to appear at his Viſitation-Court ? 

et” Caſe at Common Law touching .a Commiſſary made 'by a 

can. 

18, Whether a meer Lay-perſon may be a Commiſſary or Official 3 
Other paints in Law touching that Office, and the Grant 
thereof. 

19, Sufficiency or Inſufficiency, or other defefis in Chancellors, Com- 
miſſaries, &c, properly cognizable not in the Temporal , but Ec- 
cleſiaſtical Courts, 

20. The Office of Chancellorſhip (as to the Right of it) is held to 
be of Temporal, but ( 4s to the Exerciſe thereof ) of Eccleſiati- 
cal cognizauce, 

21, Ii be- 
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6x 


21. Whether the Offices of Chaucelor, Regiſter, &c. in Eccleſiaſtical 
Conrts, be within the Statute of 5 E9.6. 


Biſhops-Lawyer, or that perſon who is Commiſſionated ©#P-'5* 


( HE Chancellor of a Dioceſs is a Church-Lawyer , or the Stat-32 H.8- 


to be aiding and aſſiſting to the Biſhop in his Juriſdicti- 
on, not confined to any one place of the Dioceſs, nor limited (as the 
Biſhops Commiſſaries are) only to ſome certain cauſes of the Jurif- 
diction; but every where throughout the whole Diocels ſupplying 
the Biſhops abſence , in all matters and cauſes Eccleliaſtical within 
his Dioccſs. By the Statute of 37 H.S. c. 17. a Door of the Civil 
Law lawfully deputed , may exerciſe all Eccleſiaſtical Juriſdiction, 
and the Cenſures thereof, By this Chancellor the Biſhop within 
his Dioceſs keeps his Court according to the Ecclefialtical Laws, in 
all matters pertaining to his Juriſdiction, or otherwiſe relating more 
immediately to the Church or Government of the Clergy. As 
Biſhops in their Epiſcopal audience have had in all Ages the cognt- 
zance of all matters Ecclefiaſtica), as well Civil as Criminal, with- 
inthe Juriſdiction of their Dioceſs : ſo they have ever had to that 
end their Chancellors , whom the Law calls Eccleſiecdici or Epiſ- 
coporum Ecdici, perſons experienced in the Civil and Canon Laws, 
to aſſiſt them in matters of Judgment; and thoſe whom we now 
call the Biſhops Chancellours, are the very ſelf ſame 'perſons in 
Office, that anciently did cxerciſe Eccleſiaſtical Juriſdiction under 
Biſhops, and were called Eecclefiecdici, Papias per Gothofred in L, 
omnem,C, de Epiſc. & Cler. & in F, preterea, ibid. Dr-Ridl. View, 
par.2. cap.2. ſei. 3. Who ( foraſmuch as they have with them the 
Bifhops Authority every where within the Dioceſs for matters of 
Juriſdiction, and in that the Biſhops and They make but one Cox- 
ſiſter y) are called the Biſhop's Vicars General, both in reſpect of their 
Authority , which extendeth throughout the whole Dioccſs, as 
alfo to diſtinguiſh them from the Commiſſaries of Biſhops , whoſe 
Authority , a$ it is reftrained only to ſome” certain place of the 
Diocels; ſo alfo to ſome certain cauſes of the Juriſdiction, limited 
unto them by the Biſhops; for which reaſon the Law calls them 
Officiales Foraneos, quaſi Officiales aſftrifii cnidam foro Digceſeos 
tantum. Dr.Ridl.chid, © Pp 


4.42,) Dr: Ridley in his View of the Civil and Eccleſiaſtical Law fays, 


that Chaxcellors of Dioccſcs are nigh of as great Antiquity as Biſhops 
themſelves,and are ſuch neceſſaryOfficers to Biſhops,that every Bi hop 
mult of necethty have a Chancellorzand that if anyBiſhop ſhould ſeem 
to be ſo compleat within himſelf,as not to need a Chaxcellor, yet the 


Archbiſhop of the Province, in caſe of retuſal,may put a Chancellor,on 
him /'(ini'that che-Law preſumes the Government of a whole 


Dioceſs a matw&rof rmore)weight, ' than can be well ſuſtained by one 
1G M perſon 


—_ — 


Of Dioceſan Chancellors, Commiſſarles 


(aJ Edit. 
1603. Czn. 
119,120 12" 
125,124127. 


Edit.1562- 


perſon alonez and that although the Nomination.of the Chancellour 
is-in the Biſhop,yet his Authority is derived fromthe Law. Hoſtzenſ. 
Smm, de Offic. Vicar. nu.2. For which reaſon the Law underſtands 


him as an Ordinary, as well as the Biſhop. Hoſtienſe.ibid; It is moſt 


probable, that the multiplicity and variety of Eccleſiaſtical Cauſes 
introduced the uſe and Office of Chancellors originally; for after 
that Princes. had granted to Ecclefiaſiical perſons their. Cauſes and 
thcir. Conliſtories , and Circumſtances varying theſe Cauſes: into a 
more numerous multiplication, than were capable of being defined 
by like former Prelidents., neceffity call*d for new Deciſions , and. 
they for ſuch Judges as were experienced in ſuch Laws as were 
adapted to matters of an Eccleſiaſtical Cognizance z. which would 
have been too prejudicial an Avocation of Biſhops from the exer- 
ciſe of their more Divine Funion, had not-the office of the Chan- 
celor in determining ſuch matters, been an expedient to prevent 
the ſaid prejudice or inconvenience. 

(3.) By the Conſtitutions and Canons Eccleſiaſtical (a) it is Or- 
dered, That upon the days. of the Viſitation every Chancellor, Arch- 
deacon, Commiſſary and Official, as allo at the ordinary time when 
Church-wardens are Sworn, ſhall deliver them ſuch Books of Ar- 
ticles as whereon to ground their Preſeatments. Alſo, that they 
{hall not ſuffer any to be cited into Eccleſiaſtical Courts by any 
General proceſs of ©uy9rum Nomina; nor. the ſame perſon to be 
cited into ſeveral Eccletiaſtical Courts for one and the ſame Crime, 
for. which end the Chaxcellour and Archdeacon are within one month 


next after the Biſhops Vilitation , mutually, to certitic cach.other- 


under their Hands and Seals , the Names and Crimes of all ſuch as 
were Preſented in the faid Vititation. Nor ſhall any Chancellor, 
or other Eccleſiaſtical Judge , ſuffer any Judicial A to be ſped 
otherwiſe than in open Court, or in preſence of the Regiſter, or his 
Deputy, or other perſon by Law. allowed-to ſpeed the ſame 3 nor 
ſhall have (without the Bi.hops confent) any. more Seals of Office 
than one. Nor ſhall any man be admitted a Chancellor, or to ex- 
erciſc any Eccleſiaſtical Juriſdiction , under. the age of 26 years, 


and learned in the Civil and Ecclchiaſtical Laws, and is at leaft a. 


Maſter of Arts, or BachAor of Law, .and ſhall firft have taken the 
Oath of Supremacy in the Biſhops —_— or in open Court, and 
nave ſubſcribed the Articles of Religion, and ſwear-thatto the 
utmoſt of his.underftanding he will deal uprightly and juftly in. his 
Office, without refpe, tavour, or reward. 


(4.) Sutton Chancellor of the Biſhop of Glouceſter moved- fora. 


Prohibition to ſtay.a Suit before the Commithioners Eccletiaſtical, 
for that Articles were there cxhibited-agiiaſ him, becauſe he being 
2. Divine, and having a ReQory with -Cure of Sewls,, and. never 


brought 
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brought up in the Science of the Civil or Canon Laws, or having 
any Intelligence in them, took upon him the Office of the Chan- 


'cel/or of the Biſhop of Gloxcefter, whereas there were divers Ca- 


nons and Ecclefiaſtical Conſtitutions, and alſo direqions from the 
Jate King James, and from the-Ring that now is, That none ſhould 
be admitted to have thoſe Offices: of Chancellorſhip to a Biſhop, 
unleſs he were inſtructed and learned in the Canon and Civil Laws 3 
becauſe divers Caſes triable in the faid Court are of weight, and 
the Judges there ought to have knowledge of the Laws, otherwiſe 
they cannot adminiſter Right to the Kings Subjeqs. Upon theſe 
Articles Mr. Sutton being examined, confeſſed that he was a Di- 
vine, and had a Spiritual Living, and that the Office of the Chan- 
cellorſhip of the Biſhop is grantable for life, and that ſuch a Biſhop 
of Glouceſter had granted to him the Office for his life , which the 
Dean and Chapter had Confirmed , whereby he had a Freehold 
therein, and ought to enjoy it during his life. And that notwith- 
ſtanding this Anſwer they intended to proceed againſt him, wherc- 
fore he prayed to have a Prohibition, but the Court denied it; for 
if he be a perſon unskilful in theſe Laws, and by Law ought not 


to enjoy it, they may peradventure examine that for although (3 Hill. 2 
a Lay-perſon, by his Admiſſion and Inſtitution to a Benefice hath a Car-C:B.Su:- 
Freehold, yet he may be ſued in the Spiritual Court, and deprived tn Caſe. 


for that Cauſe; but if ke hath wrong, he may peradventure by - 
Aſſze try it 3 therefore a Prohibition was denied (6). 


(5-2 The Contiſtory Court of each Archbiſhop, and every Biſhop Latch.Rep. 


of every Dioce(s within this Realm, is holden before the Biſhops 
Chancellor in the Cathedral Church, or before his Commiſſary in 
places of his Dioceſs far remote and dittant from the Biſhops Con- 
tiſtory, fo as the Chancellor cannot call them to the Confiftory with 


any conveniency or without great travel and vexation 3 for which 24 H.q4.c.12. 


reaſon ſuch Commiſſary is called Commiſſaruws Foranew., From 
theſe-Conliftorics the Appeal is to the Archbiſhop of either Province 
reſpectively. | 

(6.) By this word [ Conſiftory] is commonly underſtood that 
place or Ecclefiaftical Court of Juftice , held by the Biſhops Chan- 
cellor or Commiſſary in-his Cathedral Church or other convenient 
place.of his Dioceſs, for the hearing and determining of. matters 
and Cauſes of Eccltiaſtical cognizance , happening within that 


Diocefs (c). But when this word refers to the Province of Cane (c) Vid. Lites 


terbary, then the chief and moſt ancient Confitory is the Arch- 
biſhops high Court of Arches, as the Court of Appeal from all 
other Inferiour Conſfiſtories within the ſaid Province. The ſame 
word ſometimes refers to a Synod or-Council of 'Eccleſiaſtical per- 
Jons conven'd together , or to a Cefſion or Aſſembly of Prelates 3 
M 2 but 


7 


Ol —_— —— 


but moſt uſually to the Spirituat Court for the deciding of matters 
of Eccleſiaſtical cognizance, The word Conkiftory ( Conſiſtorinm ) 
is ſuppoſed to be borrowed of the Italians, or rather Lombards, 
fignitying as much as (Pretorinm) or Tribunal, being a word wtri- 
wſque juris , and frequently uſed for a Council-houſe of Eccleft- 
(d) ©.wel.In- aftical perlons , or the place of Jultice in the Court Chriſtian 
rer verb. (4). 

Confificry. (7.) The Conſfiſtories of Archbiſhops and Biſhops are ſuppoſed 
to begin within this Realm in the time of illiam the Conquereur 
Ce) Co. Inftit. Fo), which ſeems very conjeRurable from that Charter of his, 
OST: which Sir E4.Coke in the fourth part of his Inſtitutes mentions to 
cap.74. fo, have found Enrolled, 2 R.2.ux.5. (f)). Which Charter,and Record 
338. of. great Antiquity , aſſerting not only the Epiſcopal Conliltories, 
(f) Pro Prea- but alfo the Ecclehiaſtical Juriſdiction, it cannot be ſuppoſed but 


Capitul , . ; T 
_ 4. that it ought tobe recited here in terminis per extenſum, viz 


Mariz de 
Lincoln. Willielmus gratia Dei Rex Anglorum, Comitibus , Vicecomitibus 


(2) This Re- &» omnibus Francigenis, & quibus in Epiſcopatu Remigii (g ) terras 
the frf ws + babenttb:«, ſulutem, Sciatis vos omnes, & ceteri mei Fideles qui in 
hep of Lin- Anglia manent, quod Epiſcopales Leges, que non bene, nec ſecundum 
coln ; th: See Sandorum Canonum Precepta uſque ad mea tempora in Regno An- 
keing ok by glorum fuernnt, Communi Concilio & Concilio Archiepiſcoporum 
mo Li _ meorum & ceterorum Epiſcoporam , & Abbatum, & omnium Prin- 
ett cipum Regni mei Emendandas judicavi, Propterea Mando, & Regia 
authoritate Precipio , ut nullus Epiſcopus vel Archidiaconus de.Legi- 
(+) 1n Turno, bus Epiſcopalibus amplius in Hundretto (bh) Placita teneant , nes 
h hs us cauſam,que al Regimen animarum. pertinet, ad Fudicium Secularium 
6 My byminum alducant , ſed quicunque ſecundum Epiſcopales Leges de 
quacunque cauſa vel culpa interpellatus fuerit, ad locum, quem ad 
i) 7his 3s wot boe Epiſcopus elegerit , & nominaverit, veniat, ibique de cauſs ſua 
intended of Yeſpondeat, & non ſecundum Hundrettum (7), ſed ſecundum Cano- 
the Hund ed Nes © Epiſcopales Leges Relum Deo & Epiſcopo ſuo faciat. Si vero 
Court, but that aliquis per ſuperbiam elatus ad Juſtitiam Epiſcopalem venire nou 
- _ F , volurrit, vocetur ſemel, & ſecundo, & tertioz quod ſi nec ſic ad emen- 
baldkis Tourne 4ationem venerit, Excommunicetur : &, fi opus fuerit, ad hoe vindi- 
per H:rdre- card” fortitudo & FJuſtitia Regis vel Vicecomitis adbibeatur: 1lle 
da. Ita Co. axtem qui vocatus ad Juſtitiam Epiſcopi venire noluit , pro unaquaque 
— vecatione legem Epiſcopalem emendabit : hoc etiam Defendo , & mea 
c2p 38. "A authoritate interdico , ne ullus Vicecom. aut prepoſitus, aut minijter 
Expoſi:.Co. Regts, nec aliquis Laicus homo de Legibus que ad Epiſcopum per- 
thercon, tinent ſe intromittat : nec aliquis Laicws homo alium hominem fine 
Tujtitia Epiſcopi ad Judicium adducat, FJudicium) vero in nullo Iooo 
portetur niſi in Epiſcopali Sede, ant in illo loco. quem ad hoc Epiſcopss 
conſiituerit | | 


(8.) For 


to « \Officials, | und. Covſl (autesa. W 


'85 


(8. ). For the Confirmation of this. Charter Sir Ed. Cokg inthe 
forefGid part of his Inſtitmtes refers us to theRegifter of the Bithop 
of London. Willielmus Dei gratia Rex Anglorum R.Bainardo, & 


S. de magnaVilla P. de Vabines, ceteriſque meis Fidelibus de Eſſex 
& de Hertfordſhire, & de Middleſex, Salutem. Sciatis vos ones, 


' ec, * In which Charter the Tenor of the forciaid Charter, 1is re- 
" cited word by word in Exgliſh. The-like Charter he alſo, there 
ſays is in the Book of Charters of the Archbiſhop of Canterbury, 


Whereby it is molt cvident, that the Biſhops Conhiſiorics are of 
great Antiquity, and that they were ereEted when Cauſes Ecclcht- 
altical were removed from the Towrne ( which. is a Court of 'Rc- 


— 


cord holden before the Sheriff). to the Conliftory:C&). So that (+) Co.Inftir. 
this Law, made by the Conqueror, ſeems (as Mr. Blount in his Nomo- + F2U+Cape5 3. 


Lexi:ox on this word well obſerves) to give the Original of the 
Biſhops Corſitory, as it now lits-with us diliin&;and divided from 
the Hundred or Connty-Court, whercwith it (cems probable, in the 
time of the Saxons, to have been joyn'd (1). | 


0.260. 


hes, 


(9.) Lindwood .in the Provincial . Conſtitutions, upon this. word Tit : 


Confifloriam quoad Epiſcopos , puts . this diffcagnce between; Conſiſto- p.q13,4 14 


rium and Tribunal ; Tribunal (ſays he). eft Locus;in quo ſpdet Ordi- 
narius inferior ; but Conſitorium eſt Locus in quo ſedet princeps-ad 
Tudicandam , Lindw. de foro Competent. c: excuſſir. in ver. Conſifto= 
ria, Albtit, according to the vulgar acceptation of. theſe words, we 


refer Trib»nal to any place of Judicature, but Confiſtorinm-to that 


only which is of Eccleliaſtical Juriſdiction. 4131453 12 
(10.) This Chancellor of a Diocc(s ,. as: he is Oculus Epiſcopi, 
ought to have an cye into all parts of the Dioceſs, and hath imme- 
diately under the Ordinary Juriſdiction of all matters Eccleliaſtical 
within the ſame not only for reſormation of Manners, and pu- 
niſhment of Enormities ot a Spiritual nature by.Ecclcliaſtical Cen- 
ſures 3 but alſo in Cauſes Matrimonial, and Teſtamentary as to the 
Probat of Wills, and .granting Letters of . Adminiſtration of the 


' Goods of a perſon dying Inteſtate, where there are not Bona Nota- 


bilia ; In which caſe the Will ſhall beproved, or Adminiſtration 
granted by the Prerogative of the Archbiſhop: And wherever 


there 1s an Adminiſtration duly granted , there the Adminiltrator - 


doth almoſt in all points repreſent the perſon of the Inteſtate as 
legally, as any Executor can the perſon of his :'Teſtator Teſtamen- 


tarily, For this AdminiRtrator, in conſtruction of the Common - 


Law, is that perſon to whoſe truſt, care, conduc, and management 
the Goods and Chattels , Real and Perſonal , of the Intefiate are 
committed by the Ordinary , or ſuch other as under him-is duly 


Authorized to grant the ſame. But under this Notion or Appel- 
lation of Adminiſtrator, neither the Civil nor the Canon: Law 


knows 


— 


Of Diveefan Chantellors, Commiſſaries, 
knows any ſuch Officerz only they take notice of Adminiſtrators as 
Governours of Perſons , Places , or Things. Decret. Can. 23. 9.5, 
eap. 26, & Extra, Com. cap.11. And it is moſt probable, that the 
Common Law might (as ſome conceive ) take its light , as to this 
Officer under this notion as now praQticable with us, from the Con» 
ſtitution of the Empcrour Leo. I.28. nxlli licere,C.de Epiſc.& Cler, 
whereby it is Ordaincd, That tbe Biſhop ſhall takg care to ſee ſuch 
Legacies duly performed, as are bequeathed for the Redemption of 
Captives , in caſe the Teſtator appoint not one to execute bis Will 
in that particular. This power given to the Ordinary of making 
(m) Weſtm. Adminiſtrators in caſe of Intcſtation , and of Authorizing them to 
2.An.13 Ecel 2 as Exccutors, is very ancient by the Statute- Law (m). Andif 
_— ,. any Ordinary, Chancellor,&c. having power by the Act of 21 H.8, 
jr be H.g. fo grant the Adminiftration of the goods of him that dicth In- 
cap.S. teltate, to the Widow or next of Kin, ſhall take any Reward for the 


(-), Co. Ift. referring avy perſon before another to the Adminiſtration , it is 

pare3:C-68. »,iber (#). 
Vid.2R. 2. J | a . | . . 

Ror. Parl- (11.) A lawful Adminiftrator' may render his own Goods liable 

nu. 46. to the Inteſtates Debts either by a Devaſtavit, or by a Falſe Plea Ju- 

dicially z and his Executor or Adminiſtrator ſhall not ſucceed him 

in the Adminiſtration to his Inteſtate ( unleſs qualified to require 

Adminiſtration of both Inteſtates ) but the Adminiſtration ot the 

firſt Inteſtates goods is de #0v0 to be committed to his next of Kin, as 

de bonis non Adm, And if a Stranger by any A@& make himſelf 

Exccutor de ſon tort, the Creditors and Legataries may not ſue him 

as Adminiſtrator, albeit it be an Adminiſtration in Fact, but muſt 

ſue him as Executor in his own wrong 3 who notwithſtanding is 

not any further liable, than to the value of the Deceaſed's Goods, 

as Aﬀets in his hands. But in cafe the Ordinary ſhall , without 

grarting any Letters of Adminiſtration, make his Letters Ad Col- 

ligendum, in that caſe he makes himſelf liable to Actions pro-tanto, 

as if' himſelf were 2cually poſicfſed of the Goods of the deceaſed. 

And here Note, That Funeral expences, according to the degree and 

. quality of the Deceaſed, are to be allowed of his Goods betore any 

(o) Co. Inft, debt or duty whatſoever, for that is Opus pinm, or Charita- 

pafe3-cap-97- tivum ( 0). 

(12.) And as in theſe Corliftories there is a great variety of Ec- 
clefiatical Cauſes heard and determined, fo alſo the Officers belong- 
ing thereto are many, and of various qualities and degrees, whereof 

ſome fecm to be 'magis prixcipales , others minus principales , but 
others (in the popular account) as meer Animalia tantum Ratio- 
nalia, by whom they underſtand Apparitors, who in truth arc 
Summers, atid whoſe CharaQter in Law is this, viz. He is that 
perſon, whoſe empldyMent is to ſerve ſuch Proceſſes a5 iſſue ont of the 
Spirt- 
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Spiritual or Eccleſiaſtical Contr”, and as a Meſſenger to Cite Offer- 
ders and others to make their appearance therein as occaſion ſhall re- 
quire. By the Statute of 21 H. 8. c,5. as alſoby the 138th Canon 
of the Eccleſiaſtical Conſtitutions, Apparitors are called Symmoners 
or Sumners, by which Canon the Abuſes aud Grievances pretended 
to be practiced by ſuch Summoners or Apparitors are ſufficiently 
redrefſed ; For as the multitude of them is thereby abridged and 
reſtrained by Decrecing and Ordaining , Fhat no Biſhop or Arch- 


deacon, ortheir Vicars or Ofhcials, or other inferiour Ordinaries, - 


ſhall depute or have more Apparitors to ſerve their Juriſdictions re- 
ſpeRively, than either they or their Predeceſſors were accuſtomed 
to have Thirty years before the publiſhing the ſaid Eccleſiaſtical Con- 
ſtitutions: Soit is likewiſe provided by the ſaid Canoy, That the 


ſaid Apparitors ſhall by themſelves faithfully execute their Offices, 
and not by any colour or pretence whatſoever cauſe. or ſuffer their. - 
Mandats to be executed by any Meſſengers or Subſtitutes , unleſs - 


upon ſom? good cauſe, to be firſt allowed and approved by the Or- 
dinary of the place. It is alſo further Provided by the ſ:id Canon, 
That they ſhall not take upon: them-the Office of Promoters or 14- 
formers for the Court , nor ſhall ext morc or greater Fees than are 
preſcribed by the r3 5t5 Canon of the ſaid Eccleſiaſtical Conſtituti- 
ons. And in caſe either the number of Apparitors deputed ſhall 


= 


exceed the aforeſaid Limitation, or any of them offend in any of + 


the Premiſſes, the perſons deputing them (if they be Biſhops) ſhall 


upon Admonition'ef- their Superiour, diſcharge the perſons cx- - 
ceeding the Number ſo limited as aforeſaid : But if they were de- - 


puted-by Inferiour Ordinaries , ſuch Ordinaries ſhall be ſuſpended 


from the execution of theirOifice,until they have diſmils'd the ſuper- | 


numerary Apparitorsby' them ſo deputed;and the parties themſelves 


ſo deputed fhall for ever be removed from the Office of Apparitors: - 


And in caſe being fo diſmiſs'd and removed, they do not defift from 


the'execution of their faid Offices , they axe'by the' firſt ſaid Canon + 


tobe proceeded againſt and punjſhed by Eccleſiaſtical Cenſures as 


perſons contumacious to the Jariſdiction. + And finally, if upon. 


experience the number of the ſaid Apparitors be too great in any 
one Diocefs, in the judgment of the Archbifhop of Canterbury: for 


- the time being in that caſe he js by the ſzid Canon impower'd to 


abridge them to ſuch a number, as to- himſelf fhall ſeem meet and 
expedient. SD 4:58 


An Apparitor catne to the Churchof a Parſon”, and aid tohim,: 


Heis to pay Tenths to ſuch a one at ſuch a place , four miles diſtant 
from the Church , to whom the Parſon did not pay them”, and 
thereupon the Biſhop Certified, That ke refuſed to pay. them ac- 
cording to the Statute of 26.8... It was Reſolved 4 The Demand 


- 


'R*yner and 


Parkers Caſe,” ”- 


More's Reps . - 
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was not according to that Statute, and the Summons to pay them 
not according, to-the Statute, tor the Demand ought to have been 
by one who hath authority to receive them , which the Symmoner 
had notz And they held the Demand not good, although the Bi- 
ſhop certified it was duly made.. . And in the; Caſe between the 
Queen and Blaxch it was Reſolved ; That the Certificate! of the 
Biſhop, that the Incumbent refuſed to pay his Tenths ,. is not Pe- 
remptory, but Traverſablez and that the Demand of the Tenths 
muſt be at the houſe. of the Incumbent, and the Refuſal there, 
More*s Rep. 1225. 

In an Acion upon the Caſe againſt the Defendant, the Cafe was 


Foel and Code this; A Summoner in the Eceleliaftical Court, having a Citation 
7 ey o Caſe. 


More's ReP-+ 


— 


Plaintiff was Excormunicated to his great dammage. It was ad- 
judged that the Action did lie, * 

(23.) By the Premiſſes it is manifeſt, that the Canon is very 
firic& and exaG both in. abridging the Number , and redrefling the 
Abuſes incident to the Office of Apparitors z which Canon in moſt 
Circumſtances ſeems to run very parallel with that in the Pro- 
vincial Conſtitutions, Lindw. Provin. Conſtit, de Cenfibus & Procur, 
cap. cum Apparitorum ; the light whereof did probably influence 
it into that Form wherein we now. find it; For by that Decree of 
the faid Provincial Confſtitunions.. it is Ordained,,. That a Biſhop 
ſhall' have «num Apparitorem. Equitantem duntaxat ,” where, the, 
Gloſs well obſerves, that bythis oz prohibetur Epiſcopo quin plures 
habeat pedites ; And every 'Archdeacon one inevery Deanary , #0# 
Equitantem fed peditem, where the Biſhop might alſo appoint Ap- 
paritors , as alſo. in, Rural Deanaries :, Glofſ. ibid. verb. Duntaxat, 
And incale more than theſe.wexe Deputed ,, or'they found: to offend 
in their Office ,. the Penalty; was as: above-ſaid , Depatantes fint 
ſuſpenſi, donec, Ec, & Deputatos ab ()fficio ; Apparttarum. perpetus 
ſuſpendimus ipſo fafio,, Conſtit. ibid. ne] 

_ (14.) AGon, upon the Caſe; For that the Defendant being an 
pore under the Biſhop of Exeter , maliciouſly and without 
colaur or cauſe of - ſuſpicion, of Incontinency , of his own proper 
malice, procured the Plaintiff Ex Officia, - upon pretence of Farne. of 
Incontinency with one Edith ( whereas there was no ſuch/Fame, 
nor-juſt cauſe of Suſpicion }: tobe cited to.thg Confiſftory:Court of 
'Exeter, and thete to, be at. great charges, and vexation., until he 
. was Cleared by Sentence, which was to.his great diſcredit, and cauſe 
_ of great 'Expences and. Loſſes; fqr;which , &c.:upon Natguilty 
pteaded, and found io, 1be.Plainiff4alt was moved-by: ex; (Sex- 
7Jeant, in Arrefi of TENT: That in this Caſc an Action lies 
- not 


againft the Plaintiff, . Returned, That be had Summoned the Plain-. 
tiff , whereas in truth he never Summoned him 3 for. which the 


Ls 


—_—_— 
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not:For he did nothing but as an Informer,and by virtue of his Office, 
But all the Court ( abſente Richardfon ) held, That the Action well 
lies: For it is alledged, That he falſo & malitioſe cauſed him to be 
Cited, upon pretence of Fame where there was no offence commit- 
ted: Andavers, That there was-not any ſuch Fame; ſoas he did it 
maliciouſly, and of his own head , and cauſed him to be unjuſtly 
vexed,which was toraiſe gain to himſelf; whereupon they conceived, 
That he being found guilty for it,the Action well lies And therefore 
Rule was given to enter Judgment for the Plaintiff, unleſs other cauſe 
was ſhewn. And upon a fecond motion, Richardſon Ch. Juſtice being 
preſent, Judgment was givenfor the Plaintiff (p). The Conlittory 
of the Biſhop may in ſome Caſes enjoyn Penance; Where Penance 15 


(p) Hill. 7. 
Carerot.1147s 
B.R. Carlien 


enjoyncd, there may be Commutation; but there may not be Commu» yerſ. 1il/. 
tation for Penance,where none is enjoyned.Commutation for Penance Cro.Rep» 


agrees with the Cuſtomes uſed in the Eccleſiaſtical Law, juſtihed in 
the Common Law, in the Statute of Circumppedte agatis in the time 
of Ed.z. and Articuli Cleri inthe time of Ed.2. Vid. Mich.21 Jac, 
B.R. Dr.Barker's Caſe in Camera Stellata, Roll*s Rep. 

(15.) Commiſſary | Commiſſarius | is a Title of Ecclefiaſtical Ju- 
ridiction , adapted to ſuch one as doth exerciſe the ſame in fuch 
remote places of the Diocefs, and at fuch diftance from the Biſhops 


\ chief Conliſtory , as that his Chancellor cannot without too great 


a prejudice conveniently call the Subjets to the ſame. The duty of 
ſuch Commiſſary or Officials Foranei,'is to officiate the Biſhops Ju- 
riſdiction in the remoter parts of- the Dioceſs, or in fuch Pariſhes as 
are the Biſhop's peculiar, and exempt from the Archdeacon's Jurif- 
diction. The Authority of the Commiſſaries of Biſhops is only 
in ſome certain place of the Dioceſs, and fome certain cauſes of the 
JuriſdiQion , limited unto them by the Biſhopsz for which reaſon 
the Law calls them Officiales Foraneos, quaſi Officiales aſtriffi cuidam 
foro Digceſeos t #ntum : Gloſſ, in Clem.de Reſeript., And by the Ca- 
nons and Conſtitutions Ecclefiaftical , no perſon may be a Commit- 
ſary or Official under the Age of 26 years, being at leaſt a Maſler 
of Arts or Bachelor of Law (q). Yet in the Argument of Buries 
Caſe for a Divorce, the 5 Rep. 98. there was cited 35 Eliz. B.R. 
rot.605. That if a Lay-man be made a Commiſſary by the Biſhop, 
it is good, until it be undone by Sentence ; although that the Canon 
ſays, That he ought to be a DoRor or a- Bachelor of Divinity. 
But 21 H.8, hath limited , That a Doctor of the 
be a Commiſlary (r ). C 
(16.) Where a Commiſſary, citing many perſons of ſeveral Pa- N 
riſhes to appear at his: Viſitation-Court, - Excommunicated thetn 
for not Appearing , a- Prohibition was granted , becauſe the Ordi- 
nary hath not power to cite any to that Court, but the Church- 
N Wardens 


(@ Can.127- 


Civil Law may (r) Burye's 


aſe. 
oy Rep. 
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Wardens and: Sides-men, and thoſe he may Impannel, ' and give Ar- 
, ticles to them, for toenquire as the Juſtices of Aſſize, Vid. N. B. 41, 
(CG) V19e Ney (s ). wowed + ; 42 
_— = . (17. ) The Dean of the Deanary of Wolverhampton annexed to 
verſ.#,4, the Deanary of Windſor ,- being, a. Peculiar, and having Ordimry 

JuriſdiQion, makes a Commiſſary by his Deed, which is Confirmed 

by the Chapter ; The Dean dies. The queltion was, it that was 
good to bind his Succeſſor. By Doderidge, That ſuch a Juriſdiction 
is Juilicial, and that Grant is but a Commithon and Authority , all 
times remaining in the Ordinary. True it is, That Ecctclltical 
Juriſdiction in Judicial Acts may be executed by a Subſtitute 3 but 
in Law they are the Acts of them who Subſtitute the other. Vid, 

. 11 H:4.64.4. 7 E.4-14. 20 H.s, 1. That a Commiſſary may Ex- 
communicate, and prove a Teftament : But that ſhall be made in the 
name of the Ordinary, 20 E. 3. And a Grant of that by the 
Biſhop is not good , but during his life and ſhall not bind the Suc- 
cifſor; For the Law hath appointed, that he (hall exercife that Ju- :.. 
riſdiion ( Sede vecante, &c,) The Grant being void, cannot be 
made good by the Contirmation of the Chapter. Coke Chief Ju- 
ſticez If that ſhould be a good grant to bind the Succeſſor, then the 
Succeſlor cannot remove him 3 And yet the Succeſſor (hall antwer 
for the Acts and Offences of the Commiſſary , which would be tov 
hard (t ). 
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cherlies Caſe, (18.) In Walker's Adion upon: the Caſe againſt Sir John Lambe, 2” 
Noy Rep» For ditturbance of the Plaintiff in exerciling of the Ofhcialty of M7 

the Archdeaconry of Leiceſter, granted by the Archdeacon of Lei- M7 

cefter, and of the Othce of Commiſſary of the Biſhop of Lincoln. 7 

Upon Not gailty pleaded a ſpecial Verdict was found, That there 30S 
Whether the were Ancient offces granted by, 8c. and Offices of Judicature al. = 
Office of # ways granted to one perſon for lite- until 1609, and in 30 Eliz. fo 7 
—_—_— te Branted to Dr. Chippindale, and after in 1609 granted tohim and 7 
by 4 Lay- one E4.Clerk for theix Two lives, no Surrender being aQtually made 7 
perſon. by Dr. Chippendale. Afterwards, 1614 both Offices were granted, 7: 


the one by the Archdeacon, the other by the Biſhop to Sir Fo. Lambe, 
and to the ſaid Ed. Clerk, and theſe Grants confirmed by the 
Dean and Chapter 3 That in A#-. 1622. Dr. Chippendale died, and C: 
afterwards the Archdeacon who granted that Office, and the Biſhop + 7 
who granted the Office of Commiſſary , died 3 and the Biſhop of ©: 

Lincolne who now is, and the now Archdeacon, by ſeveral Patents 
granted theſe Offices to the Plaintiff, who was at the time of the 
Grant of the Patent a Lay-perſon, and Bachelor of: the Civil Law 
only: And they tind the Stat. of -37 H. 8.c.17., : That Lay-perſons 
' married or unmarried, being, Do@ors of the Civil Law, may be 
Commiſſarics, Officials, Scxibes, or Regiſters, and that the —_— 
CXCIC 


{0 


Officials, and Conſiſtories. ; 


exerciſed theſe Offices, and the Defendant diſturbed him. Upon this 


' the matter being argued at the Bar, was reduced only to theſe Two 


Queſtions: (1) Whether the Patent to the Plaintiff, being a Lay- 
perſon, and not a DoQtor of the Law , were good, or reſirained by 
the Statute of 37 H.8. And as to that point all the Court conceived, 


The Grant was good , for the Statute doth not reſtrain any ſuch 


Grant: And it is but an afirmance of the Common Law, where it 
was doubted , if a Lay or Married perſon might have ſuch Offices 3 
and to avoid ſuch Doubts this Statute was made 3 which explains, 
That ſuch Grants are good enough; and it is but an Affirmative 
Statute, and there is no reſiriction therein: And although Doctors 
of the Law ( though Lay-perſons or Married ) {hall have fuch 
Offices 3 yet this is not any reſtritivn , That none others ſhall have 
them but Doctors of the Law, and the Statute mentions as well 
Regiſters and Scribes, as Commiſſaries, and that a Doctor of the 
Law {hall have them3 yet in Common experience ſuch perſons as 
are meerly Lay, and not Doctors, have enjoyed ſuch Offices. And 
for this very point was a Caſe in this Court, Hill.3z5 Eliz. Rot. 181. 
between Pratt and Stock,, where, upon Demurrer, this Statute was 
pleaded againſt the Plaintiff, to whom a Commiſſaryſhip was 
granted, being but a Bachelor of Law 3 and he having granted Ad- 
miniſtration, the Grant was adjudged good, and the Book of Entries, 
484, & 489, was allowed good 3 wherefore they Reſolved the 
Grant was well enough. And it was alſo Reſolved, That where 


an Officer for life accepts of another Grant of the ſame Office to . 


him, and to another , it is not any Surrender of the tirſt Grant. 
The Second point was, Whether the office of the Officialty of the 
Archdeaconry, and the office of the Commiſſary of the Biſhop, be 
grantable by the Statutes of 1 Eliz. and 13 Eliz. becauſe it was 
pretended, they were not parcel of the Poſſcffions of the Biſho- 
prick or Archdeaconry, fo as they could have any profits by them, 
and then the Statute doth not reſtrain the Grants of them. But all 
the Court Reſolved, They were within the words and intent of the 
Statutes z for they be Hereditaments, and are pertaining unto them 
And that a Grant of theſe Offices to Two , where they were only 
grantable to One for life, and being granted in Reverſion , it is a 


void Grant by the Statutes againlt the Succeſſors z. For the 'Statutes 
_ reſtrain all Grants of -any thing to be avoidable agaipſt the Succeſſor 


belides Grants of neceſſity and Leaſes for Three lives, or 21 years, 
Where the ancient Rent jsreſerved : And all other Grants , -as well 
of Ofhces as of other things , not warranted by the Statutes, are 
made void as againſt the, Succeſſors, Vid. Coke 10.fo.60. the Biſhop 
of Salubury*s'Caſe, Coke 5.f0.14. ,and:a Caſe betwixt Vaughan and 
Crompton, 14 ac. at the Allizes before the Juſtices of , the Alſze for 

21 Bas : - the 
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the Office of the Regiſterſhip in Suffolk, and between Jobns and 
Powell tor the Regiſters place of Hereford, where it was Adjudged, 
That ſuch Offices granted in Reverlion were void : whereupon Kule 
was given, That Jadgment ſhould be cnter'd for the Plaintiff, un- 
Jeſs other cauſe were ſhewn. And afterward being moved again, 
Judgment was given for the Plaintiff (# ). 

(19.) Noy Attorney Reports the forefaid Caſe of Dr. Sutton in 
this manner, viz. That he was deprived of the office of Offi- 
cial of Glouceſter by the Commilſioners 3 Fac. appointcd to exa- 
mine the deſe&ts of Chanceſlors, and that he was not read in the 
Canon or Civil Law. He faid, That time out of mind,&c. the Bi- 
ſhops kave uſed in their Dioceſſes to beſtow the Chancellorſhip, and 
that A. the Biſhop of, &c. had made him Chancellor by Dced 3 and 
that was Confhirmed by the Dean and Chapter, by which he had 
a Frank- tenement in that Office, &c. And Mr. Glanvile moved for 
a Prohibition, but it was denied by the Court 3 for it is lawful for 
the Commiſſioners to deprive for Inſufficiency , that being within 
their Commiſſon 3 But in a Suit in the Ecclcfiaſiical Court for the 
Protits of that Office, ſuppoſing the Grant of that by the Predecel- 
for does not bind the Succeffor 3 as it was in Dr. Barker*s Caſc, there 
a Prohibition ſhall be awarded, becauſe the profits are Temporal. But 
we inthe tirft Cafe cannot try the Sutficiency : YVid.8 E.3.70. 9 E.3. 
ti. Soit isif the Ordinary deprive the Maſter of a Lay-Hoſpital, 
for there he is not a Viſitor, nor is it Viſitable by hims But otherwiſe 
of a Spiritual Hoſpital. | 

(20.) The Bithop of Landaff granted the office of his Chanccl- 
Jorſhip to Dr. Trevor and one Griff to he excrciſcd by them either 
joy ntly or ſeverally, Dr. Trevor for 350 I. releaſcd all his Right in 
the ſaid Office to Griffin, ſo that G.was the ſole Officer, and then 
after died. After this the Biſhop grants the ſaid Chancellorſhip co: 
R. (being a PraRticioner in the Civil Law) for his life. Dr. Trevor 
ſurmiling, that himfelf was the fole Officer by Survivorſhip , made” 
Dr. Lloyd his Subſtitute to execute the faid office for him, and for 
that, that he was difturbed by R. the ſaid Dr. Trevor being Subſtitute 
tothe Judge of the Arches, granted an Inhibition to inhibite the ſaid 
RK. from executing the faid Office. The Libel contained, That one R. 
bindeved and diſturbed Dr.Lloyd; ſo that be could' not execute the ſaid 
Office. - Againft thefe proceedings inthe Archer a Prohibition was 
prayed, and'day given to-Dr, Trevor to ſhew cauſe why it ſhould not 
be granted. ' They urged, that the Office was Spiritual, for which. 
reaſon the diſcuſſing of the Right thereof appertainech to the Ec- 
cleliaftical Courts, But all che Jadges agreed', That though the Of- 
fice was Spiritual, as to the Exerciſing thereof," yet as to the Right 
thercof- it was Temporal, and {hall be tryed at'the COILED, 

ea oF 
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for the party hath a Freehold therein. Vid.q & 5 P.& M Dyer 152. 

9. Hunt's Caſe, for the Regiſters Office in the Admiralty, and an Al- 

tize brought for that ; And ſo the Chief Jaſtice ſaid, was Adjudged 

for the Regilters Office to the Biſhop of Norwich in B. R. between 

Skinner and Mingey, which ought to be _ the Common. Law. 

And fo Blackleecb'$ Caſe, a3 Warburton faid,. in this Court for the 

office of Chancellor to the Biſhop of Gloxceſter, which was all one 

with the principal Caſe. And they fgid; That the cffice of Chancel- Ron | 

Jor is within the Statute of E4.6. for buying of Offices,&c. And fo 5 Fac BR 

in the manner of Tithing, the Preſcription is Femporal, for which ,7,,þ.n 

cauſe it (hall be tryed at Common Law, And Prohibition was grant- vcrſ.7revor.. 

ed according to the firſt Rule. So that if a Biſhop grant the office of Brownl.-Reps. 

Chancellorſhip to A. and B. and after 4. releaſe to B. and after B, P*** 

dic, and after the Biſhop grant it to R. againſt whom A. ſues in the 

Eccleliaftical Court, ſuppoling his Releafe to be void, a- Prohibition 

will lie, for that the office is T'cmporal as to the Rightof it, though 

the office be Exerciſed about Spiritual matters. But if a Chancellor ge Fe — 

be ſued inthe Ecclcfialtica) Court tobe deprived for Inſufhciency,: 1s |. & rg 2 

not having knowledge of the Canon Law, no Prohibition lies; for cefter's Caſe. 

that they arc-there the proper Judges of his abilicy , and not the Reſolved per 

Judges of the Common Law. - org 
(21.) In Dr.Trevor*s Cate, who was Chancellor of a Biſhop in hay oa 
ales, it was Reſolved, That the Oftices of Chancellor and Regiſter, 

&c. in Eccleliaſtical Courts are within the Statute of 5 E4.6. cap. 16, Hill.8. Jac. 

which Act being made for avoiding Corruption of Officers, &c. and —__ gies 

advancement of Worthy perſons, ſhallbe expounded moſt beneti- "uy 

cially to ſuppreſs Corraption, And becauſe it allows Ecclcfaſtical 

Courts to proceed in Blaſphemy, Hercſie, Schiſm, &c. Loyalty of 

Matrimonies, Probat of Wills,&c. And that from theſe proceedings 

depends not only the Salvation of Souls, but alfo the Legitimation 

of 1ſlues, &c. and other things .of great conſequenee 5 It is more 

reaſon that ſuch Officers ſhall be within the Statute, chan Officers 

which concern Temporal matters 3 ' The Temporal Jadge commit- _ 

ting the Convid| only to the Gaoler, but the. Spiritual Judge by Ex- C0. ibic- 

communication, Diabols : And there is a Proviſo in the Statute'tor 

them. Andit was Reſolved, That ſuch Offices were within'the Pur- 
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view of the (aid Statute. 1:46 
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CHAP. 


CHAP. XI, 


Of Courts EcclefiaStical, and their 
|  Furiſdiflion, 


1, The Antiquity of the Eccleſiaſtical Laws of England; aud 
what the Chief Eccleſiaſtical Courts are in general, anciently 
, called Halimotsz The Original of the Popes Uſurpation in 
England, 

2. The Court of Convocation z aud Conſtitutions of Claring- 
don. 

3. The High Court of Arches , why ſo called; the bigbeſt Cou- 

ſiſtory , the FuriſdiGiion thereof. 

4. The Jnadge of thi Court, whence called Dean of the Arches. 

5. The great Antiquity of this Court, the Number of Advocates 
and Profiors thereof Auciently limited ; their decent Order in 
Court. 

6. Toe Prerogative Court of Canterbury, 

7. The Court of Audience, to whom it belonged, where kept, and 
what matters it tock cognizance of. 

8, The Court of Faculties , why ſo called , what things properly 
belong to tha Court, As Diſpenſations , Licenſes,t&c. with 
the Original thereof in England. 

9 What the nature of a Diſpenſation is, and who qualified to grant 
#. 

Io. A Dean made Biſhop, the King may diffence with bim to 
bold the Deanary with the Biſhoprick, by way of Commen- 
dam. | 4 

Il. Whether a Prohibition lies to the Eccleſiaſtical Courts, in caſe 
they do not allow of Proof by one Witneſ.. 

12. Divers Caſes at the Common Law relating to Probibitions to 
the Eccleſiaſtical Conrts. 

13. The Conrt of Delegates. | 

14. The High Commiſhon Court ; what the Power thereof was, 

15. The Conrt of Review, or Ad Revidendum. 

16, The Comrt of Peculiars. | 

17. In what Caſes the Ecclefiaftical Court ſhall have Furiſdiftion 
4 matters Subſequent, having Juriſdiction of the Original 

- ©xth, 


18. It 


\ -18, In what Caſe, the party having allowed of the Furiſdiflion , 
| comes t09 late to have a Probibition. 

19. The difference between a Suit Ad inftantiam partis , and that 
cx Officio Judicis, in reference to a General Pardon. 

28, Whether a Cle h may ſtrike his Servant , or another in that caſe 
the Clerk,and be blameleſs ? 

21. What manxer of Avoidanceſhall be tried at the Common Law, 

and what in the Eccleſiaſtical Court, 

22. Inwhat Caſe a ſpecial: Probibition ws awarded in a Suit of 
Titbes after a Definitive Sentence, 

23. A Probibition to the Eceleſiaftical Conrt in a Suit grounded 
on a Cuſtome againſt Law, | b 

24» Probibiticu awarded to the Eccleſiaffical Court , upon refuſal 
there togive a Copy of the Libel. 

25. Where the Eccleſiaſtical Court bath cognizance of the Prin- 
cipal, they have alſo of the Acceſſory, though the Acceſſory of 

matters Temporal. | 

26, A Prohibition denied, upon a Supgeſtion,That the Eccleſiaſtical 

' Court would not admit of proof by one Witneſh, 

27. In what caſe the Ecclejiajtical Court ſhall have the Cogai-= 
zance, albeit the bounds of a Village in a Pariſh come in 
queji ion, 

28, How the Pradlice hath been touching Probibitions, where the 
Subjet matter in queſtion hath been of a Mixt nature in re- 
ference to Juriſdiions, 

. 29, Certain Reaſons for denial of Prohibitions to the Eccleſiafticat 
Court, in ſome Caſes, where they might lie, 

30. Bounds of Pariſhes, in reference tothe Tithes thereof : whether 
Tryable by the Law of the Laud, or by the Law of the 
£ Church. 

; 31. Woere the Queſtion is, more touching the Right of Tither, than 

55 the Bownds of the Pariſh, the Ecclefiattical Court hath had the 

ny Cognizance. | | 

{2 32. The Eczclefiaſtical. Coxrt hath cognizance of Adminiſtrators 

Accounts, and no Prohibition lies. 

33- Modus Decimandi fued for by # Parſon in the Eccleſiaſtical 

7 Court, ne Prohibiticu , Nor if be there ſues for the Tithe 

Fr of things not Titheable, 

T1 34. In what caſes a Cuftome, as alſo a Rent, may be ſued for in the 
Eccleſiaſtical Conrt. 

35. If Dmeſtion be touching the Grant of a Regiſters Office in a 
Biſhop*s Court, or touching, tbe Tenth after ſeverance from 

the Nine parts, Tn what Court, whether Temporal or Eccle« 

ſraftical, it ſhall be tryed, : | 


36. 4 


Of ' Courts Eccleſiaſtical, 
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36. A Waman exerciſing the Profeſſion of « Midwife without Li- 
cenſe, is therefore ſued inthe Ecclefiaftical Court ; whether a 
Prohibition lies in that caſe. | 

37. The Bounds of a Pariſh , alſo whether ſuch a Church be Pare- 
_ or 0 y a Chappel of Eaſe, In what Conrt this is to be 
tryed, G 

38. A Probibition granted, xpon the diſallowance of an Executors 
Plea, of having Aſſets only to pay Debts, in oppoſition to a 
Legacy ſued for in tbe Eccleſiaſtical Court, 

39. A Probibition awarded upon a Suit 1m the Eccleſiaſtical Conrs 
for an account of the Profits of a Benefice ; Otherwiſe, in caſe 
the Profits were taken during the time of a Seque(tra- 
tion, 

40. A Probibition granted to a Party to ſtay proceedings in bis own 
Suit, and commenced by bimſelf. 

41, Penſions are ſueable only in tbe Eccleſiaſtical Comrt, 

42. The right of Tithes coming in queſtion between tbe Parſon and 
the Vicar , is. a Suit properly belonging to the Eccleſiaſtical 
Court. . to 

43. Whether, and bow far, and in what manner the Eccleſiaſtical 
Court may take cognizance of a Modus Decimandi, @t large 
debated, 

44. When and how the Canon Law was introduced into this 
Realm. X 


ters, as well Spiritual as Temporal, were determined in 

the Handred-Comrts, where was wont to fit one Biſhop 
and one Temporal Judge called Aldermanus ; the one for matters 
of Spiritual , the other of Temporal cognizance: But that was al- 
tcred by King William (and it ſeems by Parliament, for it was by 
the aſſent of the Biſhops, Abbots, and all the chief perſons of the 
Realm ) for he Ordained, That the Biſhop or Archdeacon ſhould 
not hold Plea of the Epiſcopal Laws, & que ad Regimen animaram 
pertinent, in the Handred ; but by themſelves, and there adminiſter 
Taſtice, not according to the Law of the Hnndred, but according to 
the Epiſcopal Laws. and Canons, as appears by King William's 
Charter. Irrot.2 R.2, pro Decano & Capitmlo Eccleſ. Lincolne, Jan. 
Angl.76,77. The Principal Courts Eccleſiaſtical ( whereof fome 
are now out of uſe) were, and are the Convocation Court, the High 
Commiſſion Court, the high Court of Arches, the Prerogative Court 
of Canterbury , the Court of Delegates , the Court of Andience, 
the Court 'of Peculiare, the Court of Facwlties , belides the Bi- 


ſhops Conrliſtories, the Archdeacons Courts, and the like, whcienely 
calle 


(1 "Bw: the time of King Wiliam the Conqueror all mat- 
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called Halimots , or holy Courts. And the Saxo# Kings, long betore 


———— 


— — 


William the Conqueror, made ſeveral Laws forthe Government of 


the Church : Among others St. Edward begins his Laws with this 
Proteſtation, that it is his Princely charge , Vt Populum Domini, & 
ſuper omnia SauGam Eecleſiam , regat & gubernet, And King Edgar, 
in his Oration to his Exgliſh Clergy , Ego (faith he) Conſt antini, vos 


In the Caſe of 
Premunire. 
Danis Rep. 


Petri gladium babetis : jungamus dextras, & gladium gladio Copu- 


lems, ut ejiciantur extra caſtra Leproſi, & purgetur Santiuarium Do- 
»2ini, But upon the Conqueſt made by the Normans the Pope took 
the opportunity to uſurp upon the Liberties of the Crown of Eng- 
land; for the Conqueror came in with the Popes Banner, and under 
it won the Batte]. Whereupon the Pope ſent two Legates into Eng- 
land, with whom the Conqueror called a Synod , depoſed Stigand 
Archbiſhop of Canterbury, becaulc he had not purchaſed his Pall in 
the Court of Rome, and diſplaced many Biſhops and Abbots to 
make room for his Normans, Among the reſt the King having 
earneſtly moved Woljftax Bilhop of Worceſter, being then very aged, 
to giveup his Staff, was Anſwered by him, That he would give up 
his Staff only to him of whom he firſt received the ſame: And fo 
the old Biſhop went to St. Edward's Temb , and there offered up his 
Staff and Ring with theſe words, viz. Of Thee, O boly Edward, 1 
received my Staff and my Ring, and ts thee I do now ſurrender the 
Same again. Which proves , that betore the Norman Conqueſt the 
Kings of England inveſted their Biſhops per Annulum & Baculum, 
By this admitlion of the Pope's Legates , was the firſt ep or entry 
made into his uſurped Juriſdiction in England, yet no Decrees 
paſſed or were put in exccution touching matters Ecclefiaſtical with- 
out the King's Royal Aﬀent 3 nor would he ſubmit himſelf in point 
of Feaity to the Pope, as appears by his Epiſile to Gregory the Se- 
venth, Vid. Da.Rep, Caſe of Premmunire, fo. 89. yet inhis next Suc- 
ceſſors time, in the time of William Rufws , the Pope by Anſelme 
Archbiſhop of Canterbary attempted to draw Appeals to Rome, but 
prevailed not. Upon. this occaſion it was , that the King told A#- 
ſelme, That none of bis Biſhops ought to be ſubjef to the Pope , but 
that the Pope bimſelf ought to be ſabjed to the Emperour , and that 
tbe King of England had the 'ſame abſolute. Liberties 'in bis Domi- 
anions as the Emperour bad in tbe Empire. | Yet in the timt of. the 
next King H. 1. the Pope uſurped the Patronage and Donation of 
Biſhopricks, and all other Benefices Eccleſiaſtical 3 at which time 
Anſelme told the: King, That the Patronage and Inveſture of Bi- 
fhopricks was not bis Right,” becauſe Pope Urban bad lately made 8 
Deeree, That no Lay-perſon ſhould give any Eccleſiaſtical Benefice, 
And after this in a Synod held at London , An; 1107. a Decree was 
made, Cni anmuit Rex Henricus (ſays Matth. Pariſ.) that from 

| O thence- 
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thenceforth, Nunquam per donationem Baculi Paſtoralis vel Annuli 
quiſquam de Epiſcopatu vel Abbathia per Regem, vel quamlibet Lai., 
cam manum , inveſtiretur in Anglia. Hcreupon the Pope granted, 
That the Archbithop of Canterbary for the time being ſhould be for 
ever Legatus Natws : And Anſelme, for the honour of &is See, ob-. 
tained, That the Archbiſhop of Canterbury ſhould in all general 
Councils fit at the Pope's foot, tauquam- alterius Orbis Papa. Yet 
after Anſelme's death, this ſame King gave the Archbiſhoprick of 
Canterbury to Rodolph Biſhop of Loadon (ſays Matth. Pariſ.)) Et 
ilum per Annulum & Paſtoralem Baculum inveſtivit , as before he 
had inveſted Filliam Gifford in the Biſhoprick of Wincheſter , contra 
#ovi Concilii ftatuta, as the ſame Author reporteth; And this, be- 
cauſe ſucceeding Popes had broken Pope Urban's-promife , Touch- 
ing the not ſending of Legates into.England; unleſs the King ſhould 
require it. And in the time of the next ſucceeding King , Stephey, 
the Pope gained Appeals to the Court of Rome; For ina Synod at 
London Conven'd by Hen. Biſhop of Winchejter, the Pope's Legate, 
it was Decreed , That Appeals ſhould be made from Provincial 
Councils to the Pope. Before which time, Appelationes in nſ# non 
erant (faith a Monk. of that time) doxec Heuricus Winton. Epiſcopus 
malo ſus, dum Legatus eſſet, crudeliter intruſit. - Thus did the Pope 
uſurp Three main points of Juriſdiction upon Three ſeveral Kings 
after the Conqueſt ( for of King William Rufis he could win no- 
thing,) viz. upon-the Conquerour, the ſending of Legates or Com- 
miſſioners. to hear and-determine Eccleſiaſtical Cauſes: Upon Hen. 
the Donation and Inveſtures of Biſhopricks and other Benchices : 
and upon King Stephen, the Appeals to the Court of Rome. And 

. Inthetime of King H. 2. the Pope claimed exemption of Clerks 
from the Secular Power. 

(2.) The high Court of Convocation is. called the Convocation 
of the Clergy , and- is the higheſt Court Eccleſiaſtical , where the 
whole Clergy of both Provinces are either preſent in- Perſon ,”or 
by their Repreſentatives. They commonly meet and fit in Parlia- 
ment-timez conlifting of Two parts, viz. the Upper-houſe, where 
the Archbiſhops and Biſhops do fit 3 and the Lower-houſe , where 

Convocation a «he Inferiour Clergy do fit. This Court hath the Legiſlative power 
Convocando of making Eccleſiaſtical Laws, is commonly called a National Sy- 
by the King's nod, Conven'd by the King's Writ ,: direRted to the Archbiſhop of 
aha each Province , for ſummoning all Biſhops , Deans, Archdeacons, 
Cathedrals, and Collegiate Churches, affigning them the time and 
place in the faid Writ z But one Proctor ſent for each Cathedral 
and Collegiate Church, and two for the Body of the: inferiour 
Clergy of each Dioceſs may ſuffice. ' The higher Houſe:of Con- 
vocation, or the Houſe of Lords Spiritual, for the Province of Can- 
terbury 


- 


"and their JuriſeiBlion. 5 


zerbury conſiſts of 22 Biſhops, whereof the Archbiſhep is Preſi- 
dent; the Lower-houſe , or Houſe of Commons Spiritual , con- 
Gting of all the Deans, Archdeacons, one Prodor for every Chap- 
ter, and two for the Clergy of each Dioceſs, inall 166 perſons, 
viz. 22 Deans, 24 Prebendarics , 54 Archdeacons , and 44 Clerks 
repreſenting the Dioceſan Clergy. Both Houſes debate and tran(- 
act only ſuch matters as his Majeſty by Commiſſion alloweth , con- 


cerning Religion and the Church. All the Members of both g y.s.cap.1: 


Houſes of Convocation have the ſame priviledges for themſelves 
and Menial Servants, as the Members of Parliament have. The 
Archbiſhop of York at the ſame time, and in the like manner, holds 
a Convocation of all his Province at Tork, conſtantly correſponding, 
dcbating and concluding the ſame matters with the Provincial Sy- 
nod of Canterbury. The Antiquity of this Court of Convocation 
is very great, for (according to Beda) St. Auguſtine, An. 686. af- 
ſcmbled in Council the Britain Biſhops, and held a great Synod, 
The Clergy was never aſſembled or called together at a Convocation 
by other Authority, than by the King's Writ. Vid.Parl.18 E.3.nn.1. 
Inter Leger Inz, 4n.Dom.727. A Convocation of the Clergy cal- 
led, Magna ſervorum Dei frequentia, The Juriſdiction of the Con- 
vocation is only touching matters meerly Spiritual and: Ecclelt- 
altical, wherein they proceed juxta Legem Divinam & Canones 
Sane Ecclefie, The Lord Coke cites ſome Ancient Records to 
prove, that the Court of Convocation did not meddle with any 
thing concerning the Kings Temporal Laws of the Land, and 
thence inferrs, That the Statuteot 25 H.8.cap.19. (whereby it is 
provided, That no Canons, Conftitution, or Ordinance ſhould be made 
or put in execution within this Realm by Authority of the Convoca- 
tion of the Clergy, which were contrariant or repugnant to tbe 
King's Prerogative Royal , or the Cuſftomes, Laws, and Statutes of 
this Realm) is but declaratory of the old Common Law. And by 
the ſaid At, the Court of Convocation, as to the making of new 
Canons, is to have the King's Licenſe , as alſo his Royal Aﬀent for 
the putting the ſame in execution. But towards the end of that 
Act there is an expreſs Proviſo, that ſuch Canons as were made be- 
fore that Act, which be not contrariant nor repugnant to the King's 
Prerogative, the Laws, Statutes, or Cuſtomes of the Realm, ſhould 
be {till uſed and executed, as «they were before the making of that 
Act. And if any Cauſe ſhall depend in contention. in any Eccle- 
ſiaſtical Court , which ſhall or may touch the King, his Heirs or 
Succeſſors, the party grieved ſhall or may appeal to the Upper-houſe 
of Convocation within fifteen days after Sentence given. Re- 
markable are the Conſtitutions of Clari»gdon in the time of King 
H.2, occaſioned by the Popes claiming Exemption of Clerks from 
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the Sccular power, fo contended for by Thomas Becket, then Arch- 

biſhop of Canterbury, againſt th: King, as occaltoned a convening a 

Common Council, as well of the Biſhops as of the Nobility, ar 

Claringdoa in the time of H. 2. wherein they revived and re- 

eſtabliſhed the Ancient Laws and Cuſtomes of the Kingdom for 

the Government of the Clergy, and ordering of Cauſes Ecclei- 
altical, The principal Heads or Articles whereof were theſe, viz.. 
(1) That no Biſhop or Clerk ſhould depart the Realm without the 

King's Licenſe z and that fuch as obtained Licenſe, ſhouid give 

Surcties, * That they ſhould not procure any dammage to the King 
or Realm during their abſence in Foreign parts. (2) That all Bi- 

ſhopricks and Abbics being void ſhould remain in the Kings hands as 
his own Demeſns , until he had choſen and appointed a Prelate 
thercunto ; and that every ſuch Prelate ſhould do his Homage to 
the King before he be admitted to the place. (3) That Appeals 
ſhould be made in Cauſes Eccleſiaſtical in this manner , viz. From 
the Archdeacon to the Ordinary, from the Ordinary to the: Metro- 
politan, from him to the King, and no farther. (4) That Peter- 
Pexce ſhould be paid no more to the Pope, but to the King. (5) That 
if any Clerk ſhould commit Felony, he ſhould be hanged 3 it Trea- 
fon, he ſhould be drawn and quartered, (6) That it ſhould be ad- 
judged High Treaſon to bring in Bulls of Excommunication, where- 
by the Realm ſhould be curſed. (7) That no Decree (hould bz 
brought from the Pope to be executed in England, upon pain of 
Impriſonment and Confiſcatios of Goods. 

(3.) Arches, or alma Curia de Arcubus, fo called of Bow-Church 
in Loxdox, by reaſon of the Steeple or Clochier thereof raiſed at the 
top with Stone-pillars in faſhion like a Bow-bent Arch-wiſe, in 
which Church this Court was ever wont to be held, . being the chict 
and moſt Ancient Court and Conliſtory of the Juriidition of the 
Archbiſhop of Canterbury; which Pariſh of Bow together with 
twelve others in Loyudox, whereof Bow is the chief, are within the 
Peculiar Juriſdiction of the ſaid Archbiſhop in Spiritual Cauſes, and 
Exempted out of the Biſhop of Loxd#*s Juriſdiction. The Judge 
of this Court of Arches is ſiyled the Dean of the Arches , or the 
Oficial of the Arches-Coxrt , unto whoſe Deanary or Offcialty to 
the Archbiſhop of Canterbury, in all matters and cauſes Spiritual, 
is annexed the Peculiar Juriſdiction of the thirteen Pariſhes , as 
aforcfaid 3 Having alſo all Ordinary Juriſdiction in Spiritual cauſes 
of the firſt Inſtance with power of Appeal, as the ſuperiour Eccle- 
fiaſtical Confiftory, through the whole Province of Canterbury (a) 


yet the Lord Coke ſays (b:), his power to call any perſon for any 


Cauſe out of any' part of his Province within the Diocefs of any 
other Biſhop (except it be upon Appeal) is reſtrained by the ae” 
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of 23 H.8.c.g. Yet his Juriſciftion is Ordinary, and extends it felf 23 H 8.cap.5- 


through the whole Province of Canterbury, infomuch that upon 
any Appeal made to him from any Dioceſs within the ſaid Province, 
| he may forthwith, without further examination ( at that time ) of 
the Cauſe, iſſue forth his Citation to be ferved on the Appealee, with 
his Inhibition to the Judge 2 quo. 


In Mich, 6 Fac. GC. B. thcre was a Cafe between Porter and Ro- ygjch, 6 Jac, 
cheſter 3 The Caſe was this: Lewis and Rocheſter, who dwelt in C. B. Porter 


Efex, in the Dioceſs of Loxdou, were ſued for ſubtraCtion of Tithes -" RO 
ale. (1,13D, 


growing in B. in the ſaid County ot Eſſex, by Porter, in the Court of 
Arches of the Archbiſhop of Canterbury in London: where the 
Archbiſhop hath a peculiar Juriſdiction of thirteen Patithes, called 
a Deanary, exempt from the Authority of the Biſhop of Londox, 
whereof the Parifh of S:.Mary de Arcabu is the chief, And a great 
Queftion was moved , Whether in the ſaid Court. of Arches holden 
in London, he might cire any dwelling in Eſſex, for ſubtraction of 
Tithes growing in Ffſex ? or whether he be prohibited by the Sta- 
tute of 23 H8S.c.g? Which aſter debate at Bar by Council, and 
alſo by Dr.Ferrard, Dr. F2mes, and others in open Court, and Jaftly 
by all the Juſtices of the Common Pleas; A Prohibition was granted 
to the high Court of Arches. And, in this caſe, divers points were 
xc{olved by the Court 3 (1) That all Acts of Parliament are parcel 
of the Laws of England, and therefore ſhall be expounded by the 
Judges of the Laws of England, and not by the Civilians and Ca- 
oni(is, although the Acts concern Eccleſiaſtical Juriſdiction. 
(2) Reſolved by Coke Chief Juſtice, Warburton, Dauiel and Foſter, 
Juſtices, Fhat the Archbiſhop of Canterbury is refirained by the 
23 H.8.cap.9. tocite any one out of his own Dioceſs:; For Dix- 
ceſis dicitur diftin&io,&c. que diviſa vel diverſa eſt ab Eccleſia alterius 
Epiſcapatus,& Commiſſa gubernatio unius,&ec, And is derived a Di, 
Duo, & Eleftio, quia ſeparat duas Juriſdifiiones : And becauſe the 
Archbiſhop of Canterbury hath a peculiar Juriſdiction in Loxdon 
for this cauſe it is fitly ſaid in the Title, Preamble, and body of the 
Act, that when the Archbiſhop licting in his Exempt peculiar in 
London, cites one dwelling in Eſſex, he cites him out of the Biſhop 
of Londox*s Diocels; Therefore, out of the Diaceſs. And in the 
clauſe of the penalty of 101. it is ſaid, Out of the Dioceſi, fc. where 
thc party dweleth; which agrees with the ſignification of Dioceſt 
before. 2, The body of the Ad is, No perſon ſhall be henceforth 
cited before any Ordinary, &*c. out of the Dioceſs or peculiar Juriſ- 
difiion, where the perſon ſhall be dwelling 3 and if fo, then 2 Fortiori, 
the Court of Arches, which fits in a Peculiar , may not cife others 
out of another Dioceſs. And the words | ozt of the Dioeeſſ} are 
meant of the Dioceſs or Juriſdiftion of the Oxdinary where he 

| | dwclleth. 
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dwclleth. And from the Preamble of the AF the Lord Coke ob» 


ſerves and inferrs, That the intention of the Act was to reduce the 


Caſe Porter 
andRocheſier, 
Co. ubi ſupr. 


Archbiſhop to his proper Dioceſs, unleſs in theſe five Caſes , vis. 
(1) For any Spiritual offence or cauſe committed, or omitted, con- 
trary to'Right and Duty by the Biſhop, &c. which word [ omitted] 
proves there ought to be a default in the Ordinary. (2) Except it 
be in Caſe of Appeal, and other lawful cauſe, where the party ſhall 
find himlelf grieved by the Ordinary, after the matter there firſt 
begun 3 Therefore, it ought to be firſt begun before the Ordinary, 
(3) In caſe the Biſhop or Ordinary, &c. dare not, or will not Con- 
vent the party to be ſued before him. (4) In caſe the Biſhop or 
Judge of the place, within whoſe Juriſdiction, or before whom the 
Suit by tis A ſhould be begun and proſecuted , be party, dircaly 
or indirectly, to the matter or cauſe of the ſame Suit, (5) In caſe 
any Biſhop or other inferiour Judge under him, &c. make Requelt 
to the Archbiſhop, Biſhop , or other inferiour Ordinary or Judge 3 
and that to be done in Caſcs only, where the Law Civil or Com- 
mon doth affirm, &c. The Lord Ccke takes notice alſo of Two Pro 
viſoes in that A, which do likewiſe explain it z vis. That it ſhall 
be lawful for every Archbiſhop, to cite any perſon inhabiting in any 
Biſhops Dioceſs in his Province for matter of Hereſfie : By which 
(Jays be )it appears , That for all cauſes not excepted , he is prohi- 
bited by the At. (2) There is a Saving for the Archbiſhop, cal- 
ling any perſon out of the Dioceſs where he ſhall be dwelling, to 
the probat of any :Tecftament : Which Proviſo ſhould be vain, if 
notwithRanding that Ad he ſhould have concurrent Juriſdiction 
with every Ordinary throughout his whole Province: Wherefore 
it was concluded, That the Archbiſhop out of his Dioceſs, unleſs 
tn the Caſes excepted , is prohibited by the 23 H.8.c 9. tocite any 
man out of any other Dioceſs : which Act is but a Law declaratory 
of the Ancient Canons, anda true Expoſition thereof, as appears 
by the Canon, Cap. Romana in Sext. de Appellat. & c. de Compe- 
eenti.in Sext. And (as the Lord Coke obſ:rves) the Ad is fo cx» 
pounded by all the Clergy of England, at a Convocation at Londox, 
An.1 Jac. 1603,Can. C4. who gives us further to underſtand in 
this Caſe between Porter and Rocheſter , That the Archbiſhop of this 
Realm, before that Act, had power Legantine from the Pope 3 By 
which they had Authority not only over all, but concurrent Autho=» 
rity with every Ordinary, &c. not as Archbiſhop of Canterbury, 
&c. but by his Power and Authority Legantine. Et tria ſunt genera 
Legatorum , (1) ©uidam de Latere Dom. Pape mittuntur, &c. 
(2) Dativi, qui hmpliciter in Legatione mittuntur, &c. (3) Nati 
ſeu Nativi, quiſuarum Eccleſiarum pretextu Legatione funguntur, 
& ſunt Quatuor , viz. Archiepiſcopus C antuarienſis, Eboracenſis , 

| Rema- 
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Remanenfis , & Piſanis : Which Authority Legantine is now taken 
away and utterly aboliſhed. is . 
(4.)-It is ſuppoſed , that the Judge of this Court was originally 
fiyled the Dean of the Arches, by reaſon of his ſubttitution ro the 
Archbiſhop's Official, when he was employed abroad in Foreign 
Embaſſics, whereby both theſe Names or ſiyles became at lalt in 
common underſianding, as it were, Synonym: #s (cc). For the Official (1 6 
of this Court, and the Dean of the Archer by ſuch Sub{iitution had Inrerpy, verbs. 
both the ſame Juridical Authority, though with diflinct liyles in 4-ches.. 
ſeveral perſons, as appears by that which comes next to the Preface 
to the Arcient Statutes of that Court , ordained by Robert Win- 
chelſey Archbiſhop. of Canterbury (4d), in that Stat. touching the (d) Temp. 
Form of the Judges Oath, where the words are, tans Officials dife E4-1- Anz. 
Curie, quam Decanus de Arcubus , ſuus Commiſſarius Generalis, &c. ati 
For he that was the Archbiſhops Offcsal in this Court was hercto- 
fore obliged to Conftitute the Dean of the Arches as his Commiſſary 
General in his abſence; as alſo appears by another of thoſe Statutes 
or Conſtitutions of that Court ,, Ordained by Fobx Whitgift Arch- 
biſhop of Canterbury (e), the Title of which Statute is, De Decano (e)An,; Blize. 
Eccleſie Beate Marie de Arcubus Lond. wherein we tind , viz. Sta- 1533» 
tuimu quod Officialis diie Curie: teneatur Decanum.Eccleſie ſuum | 
Conſtituere in ipſius abſentia Commiſſarium.. Allo by the Statutes and 
Conſtitutions of this Court: made by Matth:»m Parker Archbiſhop 
of Canterbury(f'), it is expreſly Ordained , That neither the Dean (PEdir. Lon 
or Official of the Court of Arches, :nor the Auditor of matters and 95 Mail 
Cauſes in the Court of Audience of Cant. nor the Judge of the -— £75 & 
Prerogative Court , ſhall exercife the Function or Protcition « f an a 
Advocate in any Court belonging to the Juriſdiction of the aid Arch=_ 
biſhop, on pain of Excommunication and Suſpenlion (g_).. In this (@) Vid.di&. 
Court of the Arches the ProGors thereof do. wear. ſuch Hoods, as SIats\VisS. 
Bachelors of Arts uſe to wear in the Vatverſities z which Habit os 
Formality was firſt enjoyned by Henry Chichley Archbiſhop of Can- 
zerbury, inthe year 1435.(þ). The ſiyle of this Court is, Alma () Antiq- 
Curia Cant.de Arcubus Lond, And the Appeal trom it doth lie to Brit. 6 H.6, 
the Kingin Chancery (i ). 5 rope 
(5+) This Court of the: Arches anciently holden in Bow-Church (4) Hill. 7 Ke 
of London, is of very great Antiquity ; the Lord Coke in the fore- 1- coram Re- 
cited place lets us to underſtand , that he meets with it in a very &©.R07- 5: 
Ancient Record of a Prohibition (k), In Curia Chriſtianitatis co- + eng. 
ram Decano de Arcubus London. The Statutes and Ordinances of Ejex. Guliel. 
which Court. are very Ancient, and to which Thoſe ordained by d* Mor:u> ma+ 
Robert Winchelſey Archbiſhop of Canterbury, above 380 years 17 Clericus ,, 
lince, do referr : Robertus Winchelſe Archiepiſcopus Cantuarienſis de- _ 
ſeripfit Tadicibus, Advocatis, Procur 8turibus eliiſc mniftris be hep 
| » Aauocaty, ©ro L que miniftris Alme + Eliz,241s. 
ue 
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Ant. Brit, ſue Cnrie de Arcubus jura: quedam & Statuta, que ipſe in Templs 
fu.20T- Arcuato ſedens pro Tribunali legit atque obligavit, ®minto Idus 

Novemb. Anno 1295. I|Wiliam de Sardinia being then his' Official, 

and Henry de Naſington Dean of the Arches, the ſaid Officials 
Commiſſary General ; By which Statutes it was Ordained , That 

. the Advocates belonging to the ſaid Confiſtory , ſhould not exceed 

the number of Sixteen; nor the Proctors above the number of Tex ; 

nor ſhquld any of them, without the ſpecial Licenſe of the Prefi- 

dent of that Conliſtory, abſent themſelvcs thence, -by any atten- 

dance on any other Conliftory, at ſuch times wherein Cauſes were 

0 _— to be heard in the Arches (1); And for the diſpatch of the Cauſes 
S. de nnmero Of poorand indigent perſons, the Judge may by the faid Statutes 
Advecat. 9 athgn them Advocates and ProQtors to proſecute for them Gratis 
in final. Con- &- Charitative, and that nothing be paid for the Proceſs , Ads of 
xx 1 np Court, Examinations, Sentence, or other Court-Fees in ſuch Caſes 
& ſtem Procu- (1). 1 which Court the Senior Advocates by the ſame Statutes 
ratorels are to take their places oppoſite to the Judge, the others on each 
Vid. Provinc. tideot him, nigher to, or remoter from him according, to their 
4 6 apr Seniorityz the like Order in Court to be obſerved alſo by the Pro- 
Ord.cap.S.a- ors. And ſuch was the devotion of thoſe days in that Con- 
tuimus. gloffs iſtory, That in order to an imploring of the Divine aſſiſtance on 
verb. Ad Pau- their proceedings in Judgment, it was further Ordained, That Di- 
Peres. vine Service ſhould be celebrated in Bow-Church immediately before 
the firſt,: and after the laſt Ccflion of every Term, the Judge; Ad- 

_ Proftors, and other Officers of the Court to be preſent 

thereaf, | 

(6.) The Prerogative Court of the Archbiſhop of Canterbary 

is that Court, wherein all Teftaments are proved, and Adminiſtra- 

tions granted of the Goods and Chattels of fuch perſons , as dying 
within his Province, had at the time of their death Bona Nota»iliz 

in ſomeother Dicceſs,than that wherein they dyed;zwhich Fora Ne- 

tabilia regularly muſt amount to the value of Five pounds, ſave in the 

Dioceſs of Londox, where it is Tex ponnds by Compoſition, The Pro- 

Co-Inft.par.q. bat of every Biſhops Teſtament,and the granting of the Adminiftra- 
Cap» 74s tion of his Goods and Chattels, albeit he hath not Goods but within 
' his own Juriſdiction, doth belong to the Archbiſhop. The like Courc 
hath the Archbiſhop of Tork,From this Court lies the Appeal to the 
| K ing in Chancery.lf one make two Executors,one of ſeventeen years 
Pigat and of Age, and the other under, Adminiſtration during the Minority is 
a + wOOP void , becauſe he of ſeventeen years old may execute the Will, if 
Rep.rar.i. Adminiſtration during the Minority in ſuch cafe be granted z And 
Ciſes in Law, if the Adminiſtrator brings his Action, the Executor may well 
Cc releaſe the Debt. One was cited to appear in the Prerogative Court 
of Canterbury, which lived-outof the Diocefs of Canterbury, and. 
| upon 


_—_—___—_— 


- . ” 
IP aha - - 


A ae wa OE i et: a af £ Py ” 
©*D » 2-0 B+ » I» 
ht 
"4G 8 
>... G 


A 


a « <0" 2 - te —— 


Dt and” their Juriſdiflion. r05 4 


—_—_— mm—_— 


Cem. 


upon that he prayed Prohibition upon the Statute of 23 H. 8. c. $. Stat-23 H.$. 
which willeth, that none ſhall be cited to appear out of his Dioceſs, ©*F'9+ - 
without aſſent of the Biſhop, and Prohibition was granted: And 
yet it was ſaid, that in the time of #8. and Q. Ma. that the Arch- 
bithop of Canterbury had uſed to cite any man dwelling out of 
his Dioceſs, and within any Dioceſs within his Province, to appear ' 
before him in the Prerogative-Court , anJ this without the aſſent of 
the Ordinary of the Dioceſs : But it was Reſolved by the Court, 
| that this was by force of the power Legatine of the Archbiſhop, 
that (as Lindwood faith) ought to be expreſſed in the Prohibition, Trin, 8 Jac; 
for the Archbiſhop of Canterbary, Tork, Piſa, and} Reymes, were Brownl.p+2: 
Legati nati, and others but Legati 4 Iatere, The Lord Coke, in his 
Inftitutes, par. 3. c#p.69. gives us the Reſolutions upon the Statute 
of 21 H.S.cap.5. That it a man makes his Teſtament in paper, 
and dieth poſſeſſed of Goods and Chattels above the value of 40 7. 
and-the Executor cauſeth the Teſtament to be tranſcribed in parch- * 
ment, and bringeth both to the Ordinary, &c. to be proved ; Ic is 
attheEleQion of the Ordinary , whether he will put the Seal and 
Probat to the Original in paper , or the Tranſcript in parchment ; 
bue whether he put them to the one or to the other , there can be 
takenof the Executor, &c. in the whole but 5 5. and not above) 
viz. 2 5. 6 d. to the Ordinary,&c. and his Miniſters, and 2 v. 6d. 
to the Scribe for Regiſtring the ſame: or elſe the ſaid Scribe to be 
at his liberty , to refuſe the ſaid 2 5. 6d. and to have for writing 
every ten Lines of the- ſame Teſtament , whereof every Line to 
concain ten inches, one penny. - If the Exccutor defire that the Te- 
ttament in paper may be tranſcribed in parchment, he muſt agree 
with the party for the Tranſcribing 3 but che Ordinary,&c. can take 
nothing for that, nor for the Examination of the Tranſcript with 
the Original, but only2 Fs. 6 d. for the whole duty belonging to 
him.'. Where the Goods of the deceaſed do not exceed five pound, 
the. Ordinary, &c. ſhalt take nothing , and the Scribe to have only 
for writing'of the Probat fix pence: ſo the ſaid Teſtament be ex- 
hibiced in writiog, with Wax thereunto affixed ready to be ſealcd. 
Where the Goods of the deceaſed do amount to above the value of 
five pound, and do not exceed the ſum of forty pound, there ſhall 
be taken for the whole but 3s. 6 d. whereof to the Ordinary, &c. 
2 5.. 64d. and 124, to the Scribe for Regiſtring the ſame. Where 
by:Cuſtomeleſs hath been taken in any of the Caſes aforeſaid, there 
leſs is to be taken. And where any perſon requires a Copy or Co- 
pies of the Teſtament ſo proved, 'or Inventory ſo made, the Ordi- 
nary,&c. ſhall take for the Search, and making of the Copy of the 
Teſtament or Inventory ( it the Goods exceed not five pound ) 
fix pence z and (if the Goods exceed five pound, and _— not 
orty 
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forty pounds )twelve pence. And if the Goods exceed forty: pounds, 
then twoſhillings fix pence, or to take for every. Ten lines thereof 
of the proportion before rehearſed, a penny. And when the-party 
- ich. 20 Jac. dies Inteſtate , the Ordinary may diſpolſe:ſomewhat in pious uſes, 
in Cam.Stellat. notwithſtanding the At of 31 Ed. 3. but with thefe Cautions : 
4 UN (1) That it beafter the Adminiſtration granted , and Inventory 
Kal par. 3 Made, ſoasthe ſtate of the Inteſtate may be known , and thereby 
cap.69.  . the ſum may appear to be competent. (2) The Adminiſtrator 
muſi be called to it. (3) The uſe muſt be publick and godly. 
(4) It muſt be exprefſed.in particular. And (5) There muſt be 
a Decree. made of it, and.cntred of Record. 

(7.) The Court of Audience, Curia Audientie Cantuarienfis. 
The Lord Coke touching; the Juriſdiction of Courts , taking ndtice 
of this of the Audience among other of the Ecclefialtical .Caurts 
Ca) Co.inft. C#), fays, That this Court is kept by the Archbiſhop in his Pa- 
4,par-£ap. 74+ Jace, and meddleth not with any matter between party and party of 
WW, any contentious Juriſdiftion , but dealeth with matters pro forma, 
and Confirmations of Biſhops EleQians, -Conſecrations , and the 
like, and with matters of voluntary Juriſdiction, as the granting 
of the Guardianthip of the Spiritualties Sede pacante of Bifhops, 
Admiſſions :and Inſtitutions to Benefices, diſpenfing with Banns 
of Matrimony, and ſuch like. . Fhis Court did belong to. the Arch- 
biſhop of Canterbury, and was in point of Authority equal with, 
but in point. of Dignity and Antiquity inferiour to:the Court of - 
Arches. . It ſeems that Anciently_ the Archbiſhop, of [Canterbwy... 
did. hear divers Cauſes of Eccleſiaſtical cognizance-Extra-judicially, ©. 
and at-home in his. own Palace, wherein, :before he would come'to +, 
any final determination, his uſage was-to commit the diſcuſhon 
thereof to certain perſons. learned in the Laws Civil and; Canes... 
who thereupon were ſiyled his. Auditors, whence ini proccfs ofitimy. % 
it center'd in one particular perſon ſtyled , Canfarnm Negotiorumiquit*; 
_ © 'fndientie_.Cantuarienlis Auditor ſeu Officialir :._ And fram tence 
the Originalol this Cpurt is. properly. derived With this office of- - 
the Auditor theChancery of the Archbiſhop- is ſaid to have been 
herctofore commonly joyned, 'not controverting any matters of 
contentious Juriſdiction in any decifions of Cauſes between Plaintiff' - 
', 53:4 + and Defendang , but ſuch only as were Volantarie Furiſdiftions & 

*Vid. Hiſt. de - ”- 4 : | at” web @ 
Antig. Eceleſ, ** Officio, touching (uch things only: as are fore-ſpecitied, and ſuch 
Britan, like. By the Provincial Conſtitutjogs it is Ordained, That for the 
eaſe of the People they may at times-convenient ( to be ms | 
urcn, 


the Biſhop) have accelsto their Dioceſan, Er: quod Pralati:p 
liter Audiant querelas.in his Cathedra), - or inext Parochial Ch 
vel in aliqua. Maneriorum ſuorum Capella, fitalis faterit. Lindwh de 
Office Ju6. Ord. cop. Statuimws in glofſ, verb. in: Public, It ſeems -- 
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pot altopether irriprobable , but that from the practice hereof this 
Court of Andiexce anciently had its Original, as aforeſaid; And 
' althoughvit be not now in uſe as heretofore, yet confidering the 
Subjec matter it only took cognizance of, it was a good Expedient 
toprevent many Suits at aw in Foro Contentiofo, 

(8, }"Faculry | or, Court of Faenlties | in the ſenſe here meant 
and mtended, mutt not be underſtood according to'its original and 
genuine ſignification , but as a term! of Art according to a limited 
conſiruction, reſtrained under that peculiar notion and particular 
underſtanding which the Law hath of it, in reference to a branch of 
the Eccleſiaſtical Juriſdiftion : And foit is underſiood and commonly 
ufed for that Priviledge or eſpecial Power, which is legally granted 
toa-man by Licenſe, favour, indulgence, and diſpenfation tohaveor 


do that, which otherwiſe by the Canon Law he could not ; as to 


eat Fleth upon days prohibited 3 to Marry without Banns firſt pub- 
"liſhed 3 to hold Two or more Eccletiaftical Benefices incompatible 3 
che Son to ſacceed the Father tn his Benefice, and ſuch like. A Fa- 
ealty granted to one, who is not Incumbent, to takea void Bene- 
fice, is void : Buta Facwlty to one, who is Incumbent of a Benefice 


to retain the ſame, isgood. It is called Facwlties in the Statute of: 


28 HS, cap.16. Sir Ed.Coke makes mention of * the Court of Facul- 


ties, although it holds no Plea of Controvertie (0). It belongs to 5) Co.par. * 
the Archbiſhop of Canterbury, and his chief Officer thereof is called 4.loft.cap-74- 


Magifter ad Facultates, whote power is to grant Diſpenfations to the 
ends and purpoſes aforeſaid ; and fo may every Dioceſan , as to that 
. of Marriage, and cating of Fleſh on days prohibited. Facwlty (ac- 
cording to Sir Ed. Coke in the place fore-cited) fignifies a Diſpenfa- 
tion: ſo that Facnitates (in this ſenſe) Dippenſationes & Indulta 
are Spronyma. Who likewiſe there fays, that this Authority was 
raifked and given to the Archbifhop of Canterbnry by the Statute of 
25 H.S. c.2t, whereby Authority is given to the ſaid Archbiſhop 
and his Succeffors to grant Difpenſations, Faculties, &c. by himfelf 
or his ſufficient and ſubltantial Commiffary or Deputy for any ſuch 
matters, commonly called the Mafter of the Faculties, and of all 
ſuch matters as whereof heretofore ſuch Diſpenſations , Faculties, 


&c. then had been accuſtomed to be had at the See of Rome, or by _— F 
Ole 152%ce þ 

lib.q. fo. 117, 

Lib.pl. Co. 
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Authority thereof.(p) For by the Stat.of 28 H.8.c.16.it appears,the 
Bithop of Rome did grant Faculties and Diſpenſations to the Kings 
ſPrendam as, Pluralitics, Unions, Trialitics, Appropriations, Com- 


nendams, Exemptions. And the Judgment of Parliament ex- 


 pecſſcd in the -Preamble of that Statute of Facxlties is very re- C.B. en Jre- 
where it is recited that the Biſhop of !-»4s le Caſe 


'arkable to this purpoſe 3 


Rome had deceived and ahuſed the Subjed&s of the «Crown of Eng- 
land, pretendig and perſwading them , That he bad full power to 
P. 2 Dit 


V id. Vaugh, 
Repe.fu-25. 
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Diſpence with all buman Laws, Uſes, and Cuftomes. of all Realme, 
in all Cauſes. which be called Spiritual : which matter hath been u- 
ſerped and pratiiſed by bim and bi. Predeceſſors for many years, tothe 
great derogation of the . Imperial Crown of England. For whereas 
the ſaid Realm of England, recognizing no Superiour under God, but 
the King, bath been, and yet i, free from ſubjeion to any mans Laws, 
but oply to ſuch as have been deviſed, made, and Ordained within this 
Realm for the weal of the ſame, or to ſuch other as by ſufferance of the 
King and his Progenitors the People of this Realm bave taken at their 
free liberty, and by their own conſent, to be uſed among them, and bave 
bound themſelves by long uſe and cuſtome to the obſervance of the ſame, 
#t.45 to the obſervance of the Laws of any Foreign Prince, Potentate, 
or Prelate ; but as to the accuſtomed and ancient. Laws of: this Realm, 
eriginally eftabliſhed as Laws of the ſame by the ſaid ſufferance , con- 
ſent, and cuſftome, and not otherwiſe : it ftandeth with natural equity 
and good reaſoe, that all ſuch buman Laws made withiu this Realm, 
or induced into this Realm bythe ſaid Sufſerance,Conſent,and Cuſtome, 
ſhould be Difpenced with, abrogated , amplified or diminiſhed by the 
King and bis Parliament, or by ſuch perſons as the. King and Parlia- 
ment ſhould authorize,&c. Vid. 21 H.7.4.a4. where it is ſaid, That 
certain Prieſts were deprived of their Benefices by AQ of Parlia- 
ment in the time of R.2. whereby it hath been concluded, that the 
King of Ezglazd, and not the Pope , before the making of the ſaid 
Statute of Faculties, might de jure Diſpence with the Eccleſiaſtical 
Law in that and other caſes. For although many of our Etclefiaſtical 
Laws were firſt deviſed in the Court of Rome , yet they being cſia- 
bliſhed and confirmed in this.Realm by acgeptance and uſage , are 
now become Engliſh Laws , and fhall no more be reputed Roman 
Canons or Conftitutions : As Rebuffſus ſpeaking De Regula Can- 
cellarie Romane de veriſimili notitia, Hec Regala (ſays he) abique in 
Regno Franciz eſt recepta, & eſt Lex Regni effefia , & obſervatur 
tanquam Lex Regui, non tanquam Pape hegula , & Papa cam re- 
vocare non potelt, The Kings of England from time to time in 
every Age b.fore the time of H. 8. have uſed to grant Difpenſati- 
ons in Cauſcs Ecclelialtical; For whereas: the Law of the Church 
is, That every Spiritual perſon is Viſitable by. the Ordinary, King 
William the Coxqueror by. his Charter Diſpenced with and exempted 
the Abbey of Batzel/ from the Viſitation and Juriſdiction of the 
Ordinary in theſe expreſs words, Sitque ditia. Eccleſia libera & 
quieta in perpetuum ab omni ſubjetiioue Epiſcoporum, & quarumlibet 
perſonarum dominatione , ficut Eccleſia Chrifii Cantuarieaſis, &c« 
whereby, he Diſpexces with the Law.of the Church in that Caſe* *' 
Vid. libr. De vera differentia Regie poteſiatis & Eeccleſiaſtice. Edit 
1534 where. that. whole Charter. is recited at large. The like 
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Charter was:granted to'the Abbey of Abingdon by King Kenulphic, 
1.7.23, & 25. and Cawdry's Caſe , Co. par.$. fo. 10. a. So like- 
wiſe every Appropriation doth comprize in it a Diſpenſation to the 
Parſon Imparſonee, to have and retain the Benetice in perpetuity, 
as appears in Grendon*s:Caſe: - Plow. Com. 503. In which Act the 
King by the Common Law ſhall be always Actor, not- only as 
Supream Patron , but alſo--as Sypream! Ordinary 3 as is alſo ob- 
ſerved in Grendon's Caſe.. For the King alone without the Pope may 
make Appropriations. 7 E.3. Fitz. Quare Impedit 19, - And in the 
' Caſe of Malum prohibitum, and Malum. in ſe, in 11 H. 7.12.4. it 
is held, That the King may difpexce with a Pricft to: hold 'T wo 
Bcnetices3 and with a Baſtard, that- he may be a Prie(t  motwith- 
ſtanding the Eccleſiaſtical Laws which are-to the contrary. -- And 
as he may difpence with thoſe Laws, fo he may pardon alt Offences 
contrary to theſe Laws, and his Pardon is a barr to all Suits pro-ſa-- 
Inte Anime, or reformatione morum , and all Suits ex Officio in the 
Ecclcliaſtical Court. Hall's Caſe, Coke 5.par. fo. 51. In all 'Facwl- 
ties or Difenſations, for the holding of. Two Benetices, (granted at 
the Court of Rome, there was always a particuJar Derogatioy or 
Non obftante the right of Patronage: of Lay-Patrons , and of the 
right of the King by name expreſs ,- where the Patronage-belonged 
to him, other wiſe the Faculty was void For by the Canon Law 
the Lay-Patrons ought to be called to give their Conſents in all Cafes 
of that nature; And .if (ach a+particular Nox obftante 'were- not - 
added in the Faculty, then there was inſerted another Clauſe, vis. 
Dummodo Patronorum- expreſſus accedat Conſenſus ; alſo by another ' 
Clauſe Authority.wasalways given to the Official or Archdeacon, or 
other Eccleſiaſtical Miniſter , to put him , to whom the Faczlly is 
granted, into poſſeſſion of the Benefice cam acciderit, And becauſe 
by the Canon Law the Patron's conſent was ever requiſite in a Com- 
menda, for that reaſon in every Faculty or Licenſe granted by the 
Pope to make a Permutation, Union, or Appropriation of Church- 
es, theſe words were ever added , viz. Vocatis quorem intereſt , 
which chiefly intends the Patron. And which Union and Approba- 
tion ſhall not according to the Common Law be made without the 
Patron's aſſent. Vid. 11 H.7.8. 6 H.5.13. 46 Af. p. 50: Ea. 3. 26. 
40 Ed.3.26. Grendon's Caſe, Plow, Com.q498.a, A Faculty or Diſ- 
penſation is of ſuch force, that if a Clerk be preſented to a Benetice 
with Cure, and be Admitted, Inftituted , and Indudted into the 
ſame, ſo that the Church is full of him, if afterwards he be pre- 
ſented to another Benetice Incompatible, or eleed to a Biſhoprick, 
| and before he is Inſtituted to the ſecond Bencfice, or be created Bi- 
ſhop, he obtain a Faculty or Diſpenſation to retain the firſt Benetice 


Perpetue Commende titulo , that is, for his life , that F ww 
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'Diſhenſation hall be of ſuc efe@t, that the former Benefice ſhall 


not be void by acceptance of the Second', or by promotions to the 
Biſhoprick 3 but he ſhall remain full and perfe& Incumbent of the 
hiſt Benefice during his life. In the thme of H.6, when Henry Beau- 
fort, Great Uncle to the. King',. being Biſhop of Finthefter ; 'was 
made 2 Cardinal , and aftes that purchaſed from the Pope a'Bull 
Declaratory, that notwithſtanding he were made Cardinal , yet his 
Biſhoprick of Wincheſter ſhould not be void , 'but that he might 
retain the fameas betore'; yet it-was: held, That the':Sce of Win- 
cheſter was void by aſſuming the Cardinalſhip , which exempts the 
Bithop from. the Juriſdiction of his Metropolitan 3 And for that 
the Cardinal fel into a Premwunire, for which he purchafed his Par- 
don, which:is found among the Charters 4 H. 6. in Archivis Turr® 
Lond. 6,& 7: Eliz. Dyer 233.4 Fo, Packburſt being ele&ed to the 
Bilheprick of Norw#ch, betore that he was created Biſhop, obtained 
a Facultyor Diſpenſation from the Archbiſhop of Canterbary ( by 
foxce at ' the'Statute of . Faculties) to retain @ Parfonage which he 
had before-in: Commendam, for Three years, viz. 4 Fefto Michaelis 
An.Dom,1560. uſque ad idem Feſftum, in An.1563. Before the firſt 
Feaſt of St.Michael, Packbarſt is created Biſhop , and afterwards he 
religned the Benetice. And the Quefiion was , whether that Be- 
pefice becathe void by the reſignation of Packburft , or by his pro- 
motion to the Biſhoprick ? And it was adjudged, That the Church 
became. void by his Refignation : Which proves, That by virtue of 
the faid Faculty or Diſpenſation he continued Parſon until he had 
Relign'd. Vid.N,Br.36.h. It a Parſon who hath a Faculty or Diſ- 
penſation to hold his ReQtory, be created a Biſhop , and after the 
Patron preſent another Incumbent, who is Inſtituted and Inducted, 
now the Bithop ſhall have a Spolzation againſt that Incumbent; 
which proves that his real poſſeſſion in the Parſonage always con- 
rinued by virtue of the (aid Faerulty or Difpenſation. And in this 
Cafe of a Commendam in Sir-Foh. Davis Reports, this difference is 
put between a Facnity to take a Benefice , and a Faculty toretain a 
Benefice, viz, That a Faculty granted to one who is not Incumbent 
to Take a void Benefice, is void: And a Faculty to one who is In- 
cumbent of a Benefice to Retain the ſame Berictice, is good. By 
virtue of theſe Faculties, Difpenſations, and Proviſions from the 
Pope, Edmond the Monk of Bury, who was a- Miniſter in the Court 
of King Ed. 3. had many Benefices 3 as appears in the forcſaid 
Caſe of the Biſhop of St. Davids, 11 H, 4. And Hankford faid in 
the ſame Caſe, fo, 191.4. That by virtue of ſuch Facalty one and 
the ſame perſon had been Abbot of Glaſtenbury, and Biſhop alſo of 
another Church fimal & ſemel, and had the Poſſclhons and Dignity 
of both at the ſame time, Likewiſe Hen. Chichley (who was after- 
wards 
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wards Arghbiſhop of Canterbury) being aPrebend in the Carhe- 
dral Churchiof $qrmm,. was elected Bilbop-of St. Davids, and be- 
fore his- Conſecration:, the Pope reciting by his Bull, that he was 
elected Biſhop of St, Davids, granted him a Faculty and power to 
hold-and enjoy all his other Benefices , til] the Pope ſhould other- 
wiſe order,&c. Vid. Nov. Decif; Rot, 331. And that thefe Facul- 


ties or Diſpenſations to hold Benetices'in Commendam, were granted - 


in the Court of Rome in the time of King H.5. appears in Lindw, 

de Preb. co. Audiſtis. ver. Difpenſatione. - And although in caſe of 
Hen. Beauford atorcfaid , it was held, Fhat the Diſpenſation came 
too late, it being granted after the Biſhop was created Cardinal , yet 
afterwards in the time of King H.8:Cardinal Wolſey, having, before 
he was created Cardinal , obtained a Bull from the Pope, to retain 
the Archbiſhoprick of Tork as perpetual 'Adminiſtrator, and the 
Abbey of St. Albans in perpetuam Commendam , he held both du- 
ring his life by virtue of the ſaid Faexlty or Difpenſation.. Vid. 
27 H. $.15-b. 'By theſe Preſidents and Authorities it is evident, 
That before the making of the foreſgid Statute of Faculties , ſuch 
Diſpenfations were had and obtained -at the'Court of 'Rome; tohold 
in Commendam Eccleliaſtical Benetices in'Extgland. But the Truth 
is (as inthe foreſajd Caſe de:Commends, Davy Rep.) fuch Faculties 
or Diſpenſations granted by the Pope touching Eccleſiaſtical Bene- 
fices in England were ever contrary to the Law of the Realm, for 
it wasa meer uſurpation on the Crown of England before the Sta- 
tutes made againſtProviſerrs, And theſe Statutes were made in de- 
claration-of the Common. Law' in: that point,” 12 Ed,2, Fitz. Qua, 
Imp.169. 19 Ed. Eirz. Dua non admiſit, 7. 15*E4. 3. Fitz. Dua. 
Inp.160, 21 Ed.3.40. 11 H.4.230.4 Itis alſo meet to be known 

That lopg before King H.8S. the Statute of 16 R. 2. and divers 
other Laws againſt -Provifors, and Appeals to Rome, and the Popes 
Uſurpation upon the Rights of the Crown of Exgland, were made 
welEnighas: ſevere: as.any. ſince. - The firſt encroachment »0f the 
Biſhop of Rowe upon: the-Liberties of '' the Crown of England was 
made-in the time time of King William the Conqueror ; For before 
that time the-Pope's Writ did not run in England, his Bulls 


25 Ed.1. 
16R.2. 


33 Ed+3-C« I, 
27 Ed43-C-8- 


25 Ed-3- 


Davis Rep.it: 
the caſe of 


of Excommunicationand Proviſion came not thither, nor were any Premunire. 
Citations .or Appeals made from thence to the Court of Rome, fo.$7- 


Elentberizs the Pope, within leſs than- two hundred: years after 
Chriſt, writes to Laciw-the Brittih King, and calls him God's 
Vicar within his Kingdom. - Pelagius the Monk of Bangor, about 
An. 400. being cited to Rome , refuſed to appear upon the Pope's 
Citation , affirming, That Britain was neither within his Diocelſs 
nor his Province. And when about the year Goo , Auguſtine the 
Monk was ſent by Gregory the Great into England, to Convert the 
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Saxons , the Brittiſh Biſhops then in: Wales regarded neither his 
Commiſſion nor his. DoGErine , as not owing any ' duty -to, nor 
having any. dependence on the Court of Rome ,' but Qtill/ retained 
thcir Ceremonies . and Traditions, which they received from the 
E.aft-Church . upon the firſt plantation of thz Faith in that Ifland, 
And though 14s the Sax»4-King gave the Peter-pence to the Pope, 
partly. as Alms, and partly .in recompence of a Houle erected in 
Kome for Engliſh Pilgrims, yet certain it is, that Alfred, Atbelſtane, 
Edgar, Edmond, GCanuntus . and Edward the Confeſſor , and other 
Kings of the Saxon Race, gave all the Biſhopricks in England 
per Aunnlam & Baculum, 

(9.) Inthe Caſe of Evan againft Arkwith, it was agreed (q), 
That the nature of a Diſpenſation is, for to derogate and make void 
a Statute,Canon, or Conttitution,as to that which it prdhibites as-fo 
the party, and it is as an Exception (as te him) out of the Statute or + 
Conltituticn. It-is faid,that a-Diſpenſation is Provida Relxxatio mali 
probibiti neceſſitate vel mtilitate penſata Cr). ' And in the ſame Caſe 
it was alſo Reſolved by all the Judges, \That the King hath power 
to Diſpence with Statutes and Canons in force within this Realm : 
By the very Common Law, of right it was in the King for the 
Canons arc the Ecclchiaſtical Laws of the Land, and do not bind, 
eXcePt they are received in the Realm, as appears by the Statute 
of 25 H.8.c.21.(s). Andby the Statuteot Merton, touching one 
born betore Marriage, as by the Cavon, yet at Common Law he is 
Legitimate, And 10 H.7.12, itis ſaid, That the King may Dil- 
pence with one to hold Two Benefices 3 and it ſeems the' Pope de 
fafo and by Uſurpotion- did uſe to Diſpence ,/ and by the $t2tof 
25 H.S. cap.21. the power is taken from the.Pope and conferr*d 
Cumulative on the King (t): And by the Stat, of 25 H.S8. the 
Archbiſhop of Canterbury may Difpence in divers cafes 3 but that 
doth not exclude the power of the King, y 

_ (10.) In the ſame Caſe it was held per Cnriam uua voce, 'That 
where a Dean is made a Biſhop, with.a Diſpenſation from the King 
to hold the Deanary notwithſtanding the Biſhoprick;/ ſach Diſpenſa- 
tion continues him Dean as before.,by force and virtue of his tormer 
Title to all intents and purpoſes,ſo as that he may:contirm,or make 
Leaſes,or do any other A& asaDean,as it he had not been made-a Bi- 
ſhop at all;For before the. Cano nor Conſitution made at the Council 


| _ of Lateral}, for the voidance of - the firſt Benefice by taking another 


Benetice or Promotion., it was: lawful and'not forbidden fo to doz 
and the nature of the Diſpenſation is to exempt him trom the penal- 
ty, and ſo it remains as if the Canon had never been made ;\ which 
appears by 11 H4. in the Caſe of the Biſhop ot St. Davids, [That 
fuch a perſon that had ſuch a Dipenſation being Defendant ina Ruzre 
| Impedit 
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and their  Juriſdiflion. 
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Impedit counterpleaded the Title of the Plaintiff, which he could 
not do by the Statute of 25 Ed. 3. unleſs he had been the Poſicfſor 
therecf,and he in poſſeſſion by 4 H.8.Dyer 1. is one whois and conti- 
nues Incumbent by Tiftitution and Indudtion : Theretore in this caſe 
the firſt Title and Induction continues 3 And in the ſame Caſe it was 
alſo agreed, That ſuch Diſpenfation is not any Proviſion, for no new 
ching is done, but the ancient Title continues. And in Fitz.N.B. Brief 
Spoliation, ſuch a perſon may maintain a Spoliation, and none can 
maintain that,unle(s he continue his Inſtitution and Induction, Park- 
hur's Caſe, 6 & 7 Eliz. Such a Commendamcontinues to the perſon, 
be it that the Benefice be void by Reſignationz And 21 Fac. in a 
Quare Impedit in C. B. by Woodley againſi the Biſhop of Exeter and 


Maxwayring ,-it was ſo Reſolved and Adjudged, and the words of 


that Diſpenſation are ſufficient for it is to retain it during his life 
in Commendam, aut modo quocunque. de jure magys efficaci , and all 
the profits thereto belonging, ac cetera facere & perimplere que ad 
Deconatum pertinent in tam amplis modo & forms, as it he had not 
been promoted to be a Biſhop, with a No#x obſtante to all Canons, &c. 


And fo they all concluded, That the Diſpenſation continues him 


Dean, enabling him to Contirm Leaſes made by the Biſhop. 

11.) W. Libels for a Legacy in the Eccleſiaſtical Court again 
B, wo moves for a Prohibition, becauſe he had there pleaded 
Pleze Adminiftravit, and proved that by one Witneſs, and they 
would not allow-it. Richardſon , before the Statute of Ea. 6. the 
proper Suit tor Tithes was there, and if they allow not one Wienels 
to prove payment, a Prohibition ſhall be granted. Aud he put 
Morris and Eaton's Caſe in the Biſhop of Wincheſter"s Cafe., where 
it was Ruled; if the Eccleſiaſtical Court will not allow'that Plea 
which is good in our Law, a Prohibition ſhall be granted, as in the 
Caſc of Tithes. And he. ſaid , the Caſe of a Legacy is all one. 
Crook, When one comes to diſcharge a thing by due matter of 
Law, and proves it by one Witneſs; if it be not allowed, no Pro- 


hibition ſhall be granted there. Richardſon, Our Caſe is proof of 


Plexe Adminiftravit pleaded , which goes in diſcharge : But it 
there be enough pleaded, which goes in diſcharge, and proves that 
by one Witneſs, and not allowed, a Prohibition ſhall be granted. 
Hatton (aid , That properly for a Legacy the Suit is in the Eccle- 
tialtical Court : although they may ſue in the Chancery for it, 
yet the proper Court is the Ecclcfiaſtical Court. And they ſaid, that 
they uſed to allow one Witneſs with other good Circumſtantial 
proofs, if they be not in fome Criminal cauſes, where of neceſhty 
there muſt be two Witnefſes. In one Hawkin's Caſe, Farmor of 
an Appropriation ,, Libels for Tithes of Lambs for ſeven years: 
And there payment was proved by one Witneſs, and a Prohibition 
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was granted for Non-allowance. Telverton, There may be a diffe- 
rence where the Suit. is mcerly Ecclfiaftical for a Sum of Money, 
as for a Legacy, there the payment of the Legacy is.of the nature 
of the thing , and the Ecclclialtical Court ſhall have Juriſdiction 
of the proof and matter. But if one gives a Legacy of twenty 
Oxen, and the. other pleads payment oft-as much money in fati(- 
faction, there they cannot proceed, but at Common Law, for that, 
that the Legacy is altcredz Andit a proof of one Witnels is not 
accepted, a Prohibition ſhall be granted ,, for now it is a Legal 
Trial, 35 H.6. If the Principal be proper fox their Court, the 
Acccſſory is of the'ſame nature. Alſo the. Suit is. commenced for 
a. Legacy, and the other pleads Plexe Adminiſtr. there they pro- 
ceed upon the Common Law: For they ſometimes take that for 
Aﬀets, which our Law does not take. It was adjudged in the 
Kings-Bench, That where a Proof by one Witneſs of a Releaſe of 
F a Legacy is diſallowed, a Prohibition ſhall be granted. Crook, In 
Li dupe this Caſe a Proof of ſetting out of Tithes by one Witneſs dif- 
mg * allowed, a Prohibition ſhall be granted (#,). 
gainft Parret, (12.) One was obliged in the Ecclcliaftical Court not- to accom» 
&etl:y's Rep- pany with ſuch a Woman , unleſs to Church or to a Market overt, 
And afterwards he was. ſummoned to the Ecclcfiaſtical Court , to 
ſay, whether he had broken his Obligation , or not? And Aylife 
moved for a Prohibition , which was granted ; for that, that the 
Forteiture is a Temporal thing And it does not become them in 
(x) Gammon's the Eccleſiaſtical Court, to draw a man in Examination for break- 
Cate. #t- ing of Obligations, or for Offences againſi Statutes (x). 
loſs Rep: C. Adminiſirator darante Minor: etate of his Brothers Son; 
the Son died, and made the Wife of H. his Executrix , who called 
C. to account in the Ecclcfiaſtical Court for the Goods. And he 
pleads an Agreement between him. and: H. and that he gave $0 1, 
in ſatisfaRion of all Accounts: But they.,did not accept.the Plea; 
for that a Prohibition was prayed to be granted. Ricbardſon, If 
the party received the money in fatisfaftion , then there. ſhall not 
be a Prohibition granted ; but if there were only an Agreement 
without payment of money, then otherwiſe. Crook, It is a Spt- 
ritual matter, and they have Juriſdidion to determine of all things 
(v) Ereediands Concerning that. But the Agreement prevents, that it cannot come 
Caſe. Hctley's into the Ecclefiaſiical Court (y ). | 
Rep. G. Libels againſt B, before the High Commiſſioners for an. 
Aſſault made upon him, being a Spiritual perſon. And Attbowe 
prayed a Prohibition; for that although thcir Commiſſion by ex- 
preſs words gives them power in that caſe , yet that Commiſſion 
is granted upon the Statute of 1 Eliz. And it is not within the 
Statute; and although it be within the Commiſſion, yet they have 


*» 
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not Juriſdi&tion., The words of the Statwte arc, That ſuch furiſ- 
ditions aud Priviledges, fc. as by any Feclefiajtical power have bere- 
tofore been , or lawfilly may be exerciſed for the Viſitation of Eccle= 
fiaftical State and Perſons, and for reformation of the ſame , and for 
all manner of Errors, Herefies, Schiſms, Abuſes, Offences, Contempts, 
and Enormities, &c. Theſe words extend only to'men who ſtir up 
Diſſentions in the Church , as Schiſmaticks, and new-fangled Men, 
. whooffendin that kind. Henden Serjeant, The Suit is there for 
tcformation of Manners; and before the new amendment of the 
Commiſſions , Prohibitions were grantcd., if they meddled with 
Adultery, or in Caſe of Defamations 3 but now by expreſs words 
they have p&wer of theſe matters. And that watter is puniſhable 
by the Commiſſioners for two Cauſes: (1) There is within the 
ARof Parlizment by the- words annexed , all Jariſdifions Ecele- 
fiaſtical,F'e, (2) It gives power to the Commiitoners. to exerciſe 
that; And that is meerly Eccleſiaſtical , being only pro reformatione 
moram,&c. The King by his Prerogative having Ecclcfiaſtical Ju- 
riſdiction, may grant Commiſſions to determine ſuch things, 5 Rep. 
Eeeleſiaftical Caſes, fol. 8. And Richardſon ſaid , The Starute de 
Articuls Cleri gave cognizance to the Ordinary for laying violent 
hands on a Clerk. But you afhirm, That all is given to the Com- 
miſlioncrs, and thereby they ſhould take all power from the Or- 
dinary : But by the Court, the Commiſſioners cannot meddle for-a 
ſtroke in Church-Land , nor pro ſubtraciione Decimarum, And yet 
they have exprcſs Authority by their Commithon 3 for by that 
courſe all the Ordinarics in Exgland ſhould be to no purpolc. 
And foupon much debate a Prohibition: was granted (s ). 


On ar Arrcſt on Chriſtmas-day , it was ſaid by Kichardſon Chief @) Giles a 


Juſtice , That upon Arreſting a man upon Chriftmas-day , going to 
Church, in the Church-yard , He who made the Arreſt , may be 
cenſured in the Star-Chamber for ſuch an Offence. ©uod Nota. It 
was alfo faid by Richardſon , that if a man (ubmit himſelf out of 
the Dioces toany Suit, he can never have a Prohibition , becauſe 
the Suir was not according to the Statute, 23 H. 8. commenced 

within the prop:r, Dioceſs , as it was Adjudged, Qnod Nota (4). 
It the Ecclctiaſtical Court proceed in a matter that is meer 
Spiritual, and pertinent to their Court, according to the Civil 
Law, although thcir proceedings are againſt the Rules of the 
Common Law, ycta Prohibition does not lie. As if they refuſe a 
{mglc Witneſs to prove a Will, for the cognizance of that belongs 
tothcem. And Aprecd alſo, That if a man makis a Will , but ap- 
points no Execuror, that that is no Will, but void : But it the Or- 
dinary commirs the Adminiſtration with that annexed, the Lega- 
tary to' whoin any Legacy is deviſed by ſuch Will , may fue the 
| Q 2 Admi- 
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Adminiftrator for their Legacies in the Ecclefiaftical Court. Note, 
P.4. Fac.B.R, Peep's Caſe, a Prohibition was denied where they in the 

(4) chadren Ecclliaftical Court refuſed a fingle Witneſs in proof of payment of 

againft #arrize a Legacy (b). Atter Prohibition , if the Temporal Judge hall 

Ney's Rep» upon fight of the Libel conceive, that the Spiritual Court onght to 
determine the cauſe, he is to award a Conſultatiin And by the 
Stas. of 50 E.3.c.q4. the Ecclefiaſtical Judge may proceed by ver- 
cue of the Conſultation once grented , notwithſtanding any other 
Prohibition afterwards, if the matter in the Libel be not enlarged 
or changed. 

B. Adminilirator of 4, makes C. his Exccutor and dies; C. is 
facd in the Ecclctiaſtica] Court to make an Account of the goods of 
A. the firſt Intcliate : And C., now moves for a Prohibition, and 
had itz for an Executor (hall not be compel'd to an Account: 

REP But an Adminiltrator ſhall be compcl'd to Account before the Or- 
(c)SParrg® a» }. 
g1inft Nore dinary (c). Wes 
folks Noy's Reſolved by the Court, That a Prohibition ſhall not be awarded 
Rep. to the Admiral or Eccleſiaſtical Courts after Sentencez Alſo thar a 
c 9. Hollmaſts 09s = there pleaded and refuſed, which was Triable at Common 
nlo. tt Note, A Prohibition was awarded upon the Statute of 23 H.$, 
becauſe the party was ſued out of the Dioceſls. And now a Con- : 
ſultation was prayed, becauſe the Inferiour Court had remitted that 
(:)Noy*s Rep. Cauſe to the Arches, and their Juriſdition alſo; yet a Conſultation 
poſt Dr.Cade- was denied (e). 
4 = gr A Suit was in the Eccleſtaftical Court , and Sentence paſſed for 
"ctterende® one with Coſts, and nine months after the Coſts are Aﬀeſt and 
Taxcd and then comes a Pardon of 21 Fac. which relates before the 
taxing of the Colts. But afterwards the Sentence and that Pardon was 
pleaded, and allowed in diſcharge of the Coſts. Then W. who had 
| recovered, ſues an Appeal, and P. brought a Prohibition, and well, 
(/2 Famer and no Conſultation ſhall be awarded , becauſe by the Court , that 
Noy's R _ ' Pardonrelating before the Taxation of Coſt, had diſcharged them. 
As 5. Rep. 51. HalPs Caſe ( f ). 

B. and Two others fue upon three ſeveral Libels in the Eccle- 
ſiaſtical Court, and they joyn in a Prohibition, * And by the Court 
that is not good : But they ought to have had three ſeveral Prohi- 

(Pot Scad: bitionsz and therefore a Conſultation was granted, Mich, 26 & 

Ging's Cife 27 Eliz. C. B, If A. Libels againſt B, for "Three things, by 

in Nys Rep. one Libel, B. may have One or Three Prohibitions. Note, Dycr 
171.(g). 

(13.) By the Statute of 25 H.8. cap. 19. Appeals to Rome being 
prohibiteJ , it is Ordained , That for dcetault of Juſtice in any of 
the Courts of the Archbiſhops of this Realm, &c. it ſhall be law- 

| there- 


and their Furiſdiflin, 


 #O—— 0g . 
ful to Appeal to the King in-his High Court of Chancery, and 
thereupon a Commiſſion (hall be-granted; &c. And by a Proviſo 
towards the end of that Statute, an Appeal is granted to the King 
in Chancery on Sentences in places exempt in ſuch manner as was 
uſed before to the Sec of Rome, So that this Court grounded on 
the ſaid Commiſſion is properly as well as vulgarly called , The 
Court of Delegates , for that the Judges, thercot are Delegated to 
ſit by virtue of the Kings ſaid Commilhon under his Great Seal 
upon an Appeal to him in Chancery , and that ſpecially in Three 
Cauſes: (1) When a Sentence is given in any Eccleliaftical Cauſe 
by the Archbiſhop or his Official. (2) When any Sentence is given 
in any Ecclciiaftical Cauſe in places exempt. (3) When a Sen- 
tence is given in the high Court of Admiralty in Suits or Actions 
Civil and Maritime, according to the Civil Law. Thar this Court 
of Delegates may Excommunicate ( þ ), was Reſolved by all the 
Judges in the Archbiſhop of Canterbury's Czſe (i', They may allo 
commit or grant Letters of Adminiſtration (k). This Court of 
Delegates is the higheſt Court for Civil Aﬀairs that concern the 
Church, for the Juriſdiction whereof it was provided, 25 H. 8. 
That it ſhall be lawful for any Subj:& of England, in caſe ot defect 
of Juſtice in the Courts of the Archbiſhop of Canterbury, to Ap- 
peal to the King's Majeſty in his Court of Chancery, and that upon 
ſuch Appeal, a Commiſhon under the Great. Seal: ſha}l be directed 
tocertain perſons, particularly defigned for that butineſs : ſo that 
from the higheſt Court of the Archbiſhop of Canterbury, there 
lies an Appcal to this Court of Delegates, Ot this Subject of 
Appeals the Lord Coke ſays, That an Appeal is a Natural defcnce, 
' which cannot be taken away by any Prince or power, and in every 
Caſe generally when Sentence is given, and Appeal made to the 
Superiour, the Judge that did give the Sentence is obliged to obey 
the Appeal, and procced no further until the Superiour hath ex- 
amined and determined the cauſe of Appeal. Nevertheleſs where 
this Clauſe ( Appelatione remota) is in the Commiſhon , the Judge 
that gave Sentence is not bound to obey the Appeal , but may ex- 
ecute his Sentence and proceed further, until the Appeal be received 
by the Supericur, and an Inhibition be ſent unto him: For that Clauſe 
Appeilatione remota hath Three notable effc&s3 (1) That the Juril- 
diction of the Judge 4 quo is not by the Appeal ſuſpended or ftop- 
ped, for he may proceed the ſame notwithſtanding. (2) That for 
proceeding to Execution or further proceſs , he is not puniſhable, 
(3) That theſe things that are done by the ſaid Judge after ſuch Ap- 
peal cannot be ſaid void, for they cannot be reverſed per viam Neuli- 
zatir, But if the Appeal be juſt and lawful, the Supcriour Judge 
ought of right and <quity to receive and admit the fame; andin 
th:c 
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that caſe he ought to reverſe and revoke all mean Acts done after the 
ſaid Appeal in prejudice of the Appellant. At the. Parliament held 
at Clarendon, An,no H.2, cap.8. the Forms of *Appcals in Cauſes 
Ecclcliaſtica), are ſet down within the Realm, and none to be made 


_ cutof the Realm, Ne quis appellat ad dominum Papam, &c. fo that 


the firſt Article of the Statute of 25 H, 8. concerning the prohibit. 
ing of Appeals to Rome is declaratory of the ancietit Law of the 
Realm. . And it is to be obferved (ſays the Lord Coke) that the firſt 
attempt of any Appeal to the See of Rome out of England , was by 
Anſelme Archbiſhop of Canterbury, in the Reign of Wiliam ku- 
fus, and yet it took no effect, Touching the power and Jurifdicai- 
on of the Court of Delegates. Vid. le Caſe Stevenſon verſis Wood, 
Trin. 10 Fac. B, R. Rot. 1491. in Bulſtr. Rep. par. 2. wherein theſe 
Three points are ſpecially argued , (1) Whether the Judges Dele-. 
gates may grant Letters of Adminiſtration ? ' (2) Whether in their 
perſon the King be repreſented ? (3) Whether the Court of 
Delegates may. pronounce Sentence oft Excommunication, or 
not ? = 

(14.) The High Commiſion-Court in Canſes Ecclefiaſtical 
was by Lettcrs Patents, and that by force and virtue of the 
Statute of 1 Eliz, cap.t. the Title whereof is, An AG refloring 
to the Crown the Ancient Juriſdidion Ecclefiaſtical , &e, the High 
Commiſſiorers might, it they were competent , that is, if they 
were Spiritual perſons,proceed to Sentence of Excommunication(l ). 
W hat the power of this Court was, and whether they might in 
Cauſes Ecclehiaſtical proceed to Fineand Impriſonment , is at large 
examined by the Lord Coke in the Fourth part of his Inſtitutes, 
where he reports the Judgment and Refolutions of the whole Court 
of Commozx Pleas thereon , Paſch. 9 Fac. Reg. upon frequent Conte- 
rences and mature deliberation, ſet down in writing by the order 
and command of King James, Likewiſe whom,and in what Caſes 
the Ecclchaltical Courts may examine one upon Oath, or not (there 
being a penal Law in the Cate) and whether the ſaying, ©xod ne. 
mo tenetur ſcipſmm prodere , be applicable thercunto. Vid. Tri. 
13 fac. B. R, Burroughs , Cox, &c, againſt the High Commiſſioners. 
Bulſtr. par.3. 

(15.) The Statutes of 24 H.8. and 25 H.8. do Ordain, That 
upon certain Appeals the Sentence given ſhall be definitive, as to any 
further Appeal 3 notwithſtanding which , the King as Supream 
Governour, may after ſuch definitive Sentence grant a Commillion 
ot Keview or Ad Revidendum, Sc. (m) Sir Ed.C:ke gives two 
Realtors thereof, (17) Becauſe it is not relirained by the St2rate, 
(2) Forthat after a detinitive Sentence, the Pope as Supream Head 
by the Canon Law uſed to grant a Commitlion 4d Kevidendum 3 

and 
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and what Authority the Pope here cxercifſed , claiming as Supream 
Head, doth of right belong to the Crown, and by the Statutes of 
26 H.8, cap. 1. and 1 Eliz. cap. 1. is annexed to the fame. Which 
accordingly was Reſolved Trin. 39 Eliz. B. R. Holingworth's Caſe 3 
In which Caſe Preftdents to this purpoſe were cited in Michelor's | 1 1, 
Caſe, 29 Eliz, in Goodman's Caſe; and in Hue?'s Caſe, 29 Eliz. Riniifo.16, 
Alfo vid. Stat. 8 Eliz. cap. 5. In the Caſe betwecn Halliwell Appea| © 
and Jervoice , where a Parſon ſued before the Ordinary for Tithes, —_e 
and thence he appeals to the Audience , where the Sentence is af- **"* 3 oy 
firmed 3 then the party appeals te the Delegates, and there both 
Sentences are Repealed : It was agreed , That in ſuch caſe a Com- 
miſſion Ad Revidendum the. Sentences may iffue- forth 5 but then 
ſuch a Reviewing (hall be final without further Appeal : Bat if the 
Commiſſioners do not procced to the Examination according to 
the Common Law, they (hall be reſtrained by a Prohibition: (# ). 
(16.) The Court of Pecalzars is that which dealeth'iin certain Pa- 
riſhes, lying in ſeveral Diogefles, which Pariſhes are excmpt from 
the Juriſdi&ion of the Biſhops of, thoſe Dioceſſes , and are peculiarly 
belonging to the Archbiſhop of Canterbury: Within whoſe Province 
there are fifty feven fuch Pcculiars z for there are certain peculiar 
Juriſdictions belonging to ſome certain Pariſhes, the Inhabitants 
whereof are exempt {ometimes from theArchdeacons,and ſometimes 
from the Biſhops Juriſdiction, , 
- (27.) If a Suit, be in, the. Eccleſiaſtical Court for a Modus Deci- 
mani, if the Defendant plead pay ment, it ſhall be tryed there, and 
ns Prohibition may be granted, .for that the Original Suit was there 
well commenced ('o). So if payment be pleaded in a Suit depend- (:) Mich..14 
ing in the Ecclehaſtical Court for any thing whereof they have the JacB.Rineer 
original cognizance (p_). But if a man ſue for Tithes in the Ec- _ SED 
tlehaſticat Coort againſt 7, S, and: makes Title to them by a Leaſe OE 
madeto him by Pp Parſon 3. and .S, there alſo makes Title to Hot. Rep- 
them by a former Leaſe made to-him by the ſame Parſon : fo that Cafe 314+ 
the Queſtion thereis , which of the (aid Leaſes ſhall be preferred, (7 m_ re 
In this caſe a Prohibition ſhall be granted, for they ſhall not try be eagel 
which of the faid Leaſes ſhall be preferr*d, although they have cog- : 
nizance of the Original 3 . for the Leaſes are Temporal (4). - If a (92M: 12. JaCs 
man having a Parſonage Impropriate make a Leaſe for years of part & 77 


et the Tithes by Deed, and the Decd be denied in the Eccleſiaſtical oc, "IT 


(n) More'5 
Rep. 


Court, and Iſfue taken thereon, a Prohibition ſhall be granted (Cr): big. 

it a Parſon compound with his Pariſhioner for his Tithes, and by Cr) Paſch.3 

his Deed grant them to him for a certain Sum for one year accord- J#c:Bip'r Gin» » 

ing to Agreement, and after he ſue the Pariſhioner in the Ecclcfi- Lol-jbics 

altical Conrt for Tithes in kind : no Prohibition to be granted on 

that diſcharge by Dced 3 for they may well try that, having cogni- 
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zance of the Principal (4). If a Parſon Leaſe all the Tithes of his 
Benetice to the Pariſhioner, and after ſue him in the Eccleſiaſtical 
Covrt for his Tithes in his hands; no Prohibition to be granted, 
for the Leaſe is a good diſcharge there (t)). Likewiſe, if the Pa- 
riſhioner grant Land to the Parſon for and in lieu of his own 
Tithes, and after the Parſon ſue hjm in the Eccletiaſtical Court for 
the Tithes ; no Prohibition to be granted , for that matter will be 
a good diſcharge there (#). If a Parſon fue for Tithes in the Ec- 
clctiaſtical Court, and the Defendant there plead an Arbitrement in 
Bar, they ſhall try that therez and no Prohibition to be granted 
upon that, &c. for by intendment it is a good diſcharge there (x ), 
Likewiſe, if a Parſon ſue for Tithes in the Ecclefialiical Court, and 
the Detendant there plead a Leaſe of them by Deed by the Parſon 
to him rendring Rent 3 to which the Plaintiff-ſays, the Rent was 
rcſerved upon condition of Non-payment to be void , and averrs, 
that it was not paid at a certain day , and the other pleads payment 
at theday : This ſhall be tryed there, and no Prohibition granted 
(y). If a Parſon Leaſe by Deed the Tithes of the Pariſh ,. and 
atter ſues for the Tithes in the Eccleſiaſtical Court , and there the 
Leaſe js pleaded, where the Queſtion between them is , Whether it 
be the Tithes of the whole Pariſh, or only of ſome particular 
things? yet no Prohibition lies , for they have cognizance of the 
Original ; but it they judge contrary to the Common Law, a 
Prohibition lies after Sentence (2). If a man ſue for a Legacy.ig 
the Eccleſiaſtical Court , and the Defendant plead a Releaſe in Bar, 
and the Plaintiff deny it; that ſhall be tryed there, for that it ari- 
ſes from the Original cauſe whereof they have the Juriſdiction (4). 
If an Adminifirator ſue for a Legacy due to the Deceaſed in the 
Eccleſiaſtical Court , and the Defendant plead the Relcaſe of the 
Deceaſed in Bar, and the Plaintiff avvid it, for that the Deceaſed 
was an Ideot 3 That 1deocy ſhall be tryed there, and no Prohibition 
granted, for that they have Juriſdiction of the Original matter (b). 
It a Parſon ſue in the Ecclefiaflical Court , and the Defendant there 
plead, that the Plaintiff was preſented upon a Simonaical Contract 
againſt the Stat. ot 31 Eliz. That ſhall be trycd there, for that they 
have Juriſdiction of the Original thing (c)). But the Ecclefiaſtical 
Court can take no cognizance of a Cuſtome whereby the Inheritance 
is perpetually charged, although the thing Cuſiomable be cogni- 
zable by them 3 And therefore it the Church-wardens of the Pa- 
riſh of S. Libel in the Eccleliaſtical Court againſt F. S. Farmer of 
the Farm of D. for a Contributicn to the Reparation of the Church, 
and ajledge, that part of the Farm lics in the Parith of S. and part 
thercot in the Parilh of IF. and a)ledge a Cultoine, tit the Far- 
mers of the ſaid Farm have uſcd time out ot mind to contiibute to 

the 
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the Reparation of the Church of $S. throughout the whole Farm: 
if the Defendant ſaith , that part of the Land of the ſaid Farm 
Neth within the Pariſh of I. and that it had uſed time out of mind, 
&c.. for that part to. contribute to the Church of FW. and not to8. 
and fo deny the faid Preſcription : This ſhall not be Tryed in the 
Ecclefiaſticat Court, but at the Common Law, and for that a Pro- 
hibition lies 3. for they ſhall not try a Cuſtome in the Ecclefiaftical (d)Tr.x6 Jac 
Court, by which the Inheritance is to be perpetually charged (4). ka parween 
If 4. the Parſon of D. ſue for Tithes in. the Eccleſiaſtical Court the Churck- 
againſt B. who.pleads a Leaſe for years made to him by the Parſon 3 Wardens of 
To which A. the Parſon Replies, That he was Non-refident and ab- ay tt 
ſent $o days and more in ſuch a year, &c. from his Benefice , by pg aflred. 
which the Leaſe became void : No Prohibition lies upon that plea, 
for that it is grounded on the Statute of 13 Eliz, and althoughict 
was Objedted > That the Judges Eccleſiaſtical ſhall not have the ; 
Expoſition of a Statxte; yet for that they have JuriſdiQtion of the x; og 
Original cauſe, they ſhall have power to try. that which inci- ,,, sr. 7%. 
dently.-doth ariſe from thence - and the . Prohibition was denied .Zucy and Dre 
e). | FEY | | F Lucy per Cur. 

(18.) A Prohibition was prayed upbn the Statute of 23 H 8. apa pg: pes 
for ſuing for. a Legacy of ten pounds in the Proregative Conrt , ere 
whereas the. party did, dwell in another Dioceſs ; but becauſe the Mich.3 Car 
Wilf was proved in that Court , and there Sentence was given for C.B. Smith 
the Legacy, and an Appeal upon the Sentcnce to the Delegates, and Execu- | 
where it was affirmed, and endeavour was to-ſiay the Suit by the tors of Poyn- | 
Statute, the party having ſo long allowed of the. Juri@iAion of hy Rs: 
beerany Adjudged', the party came too late now: to have. a Prohi 

It10N. ; 

(19.) In. Narmood's Caſe it was held, That where a man is ſued Trin.41 Eliz. 
in the Eccleſiaſtical Court for ſlanderous words, a General, Pardon p.R. nnd; 
doth. tot aid'the party , for ſtaying the Suit there, which is for. or Caſe. 
ad inſtantian partis, But contrary, where the party .is ſued there ex Cro-par-1. 
officio Fudics, | 

(20.) In order to a Prohibition it was ſurmiſed, That the De- 
fendant was a Clerk, and aſſaulted his Servant, and he coming to 
keep the Peace and to aid his Servant, laid his hands peacably upon Hill. 41 Eliz- 
the Defendant ; for which he ſued him in the Ecclctiaſtical Court, _— - 
where he pleaded this matter, and they. would not allow of his G——— - _ 
plea: It was fafd by the Juſtices, That this. Caſe was. out of the Vid. more, 
Statute of ArticuliCleri & Circumſpetie agatis ; for here the party Caſe 1227. 
had ( Quere by what Law? for this is not in. the Caſe of Se De- 
pm, good cauſe to beat the Clerk, and a Prohibition was 
oranted, 


? R (21) By 


Cro-pare3s 


————__ 
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(21,) By the Fuſtices, if Iſſue be joyned, whether a'Church be 
void by Ceſſion, Deprivation, or Reſignation, it ſhall be Tricd by the 
Countrey , becauſe it is a thing. mixt 3 for the Avoidance is Tem- 
poral, and the Deprivation is Spiritual : But babilitie, Baſtardy, ne 
unque accouple en Loyal Matrimony ſhall be tried by the Certificate 
of the Biſhop 3 but Baſtardy pleaded in a Stranger to the Writ ſhall 
be tried by the Country. | 

(22) A Sentence was given definitive in the Ecclefiaſtical Court 
in a Suit there for Tithes, pr? triplict valorez a Prohibition was 
prayed ; a ſpecial Prohibition was awarded , That they ſhould not. 
proceed to the Execution of the Sentence, as to the treble value, 
becaufe that Court is not to give the treble value,but the double value 
only. | 

(33.) Ina Caſe between a Parſon and Church-wardens againſi 
one Reynolds, it was ſuggeſted , That all thoſe who had the Houſe 
wherein the ſaid Reynolds did dwell , had uſed to find meat and 
drink for the Parſon and them, going in Proceſſion in © Rogation« 
week, at his houſe; and becauſe he did not find them meat and 
drink, they fucd him in the Ecclcfiaſtical Court, and a Prohibition 
was awarded , becauſe the Cuſtome was a cuſtome againſt the 
Law. 

(24.) In Babingtor's Caſe it was Reſolved, That if one be ſue 
in the Ecclefiaſtical Court ex Officio, or by Libel, and he demand 
the Copy of the Libel which is denied 3 That a Prohibition -lieth 
in ſuch caſe. Vid.Stat.2 Hg. 

(25.) Ina Prohibition upon a Libel in the Eccleſiaſtical Court, 
where the Suit was for Tithe-Apples, in diſcharge of which he 
there ptcaded an Award , which was, That he was to pay ſo much 
for the Tithe 3 pleads there the Arbitrement, the which plea they 
refuſed , ſuppofing this to be void : upon this a Prohibition prayed, 
Coke, We will not grant a Prohibition In this caſe : So ina Suit there 
for a Legacy, if payment of the ſame be there pleaded , which is 


_ not ſufficient, the payment is Triable there by 1 R.3.f01.4.When the 


Original beginsin the Eccleſiaſtical Court, although that afterwards 


a matter happens in Ifſue , which is Triable at the Common Law, 
yet this ſhall be tried there by the Eccletiaftical Law: As if one do 
fac there for a Horſe to him deviſed , the Defendant there pleads, 
that the Devifor did give this Horſe unto him in his Tife time 3 This 
is Triable by our Law, yet this ſhall be tried there by their Law. 
Fn the fame manner it is, where the Original doth begin here , the 
ſame ſhall be tried here by our Law, as in a Quare Impedit, able, 
or not able 3 if it were otherwiſe , they ſhould there try nothing, 
This is belonging to them 3 But if they will there draw the matter, 
a4 aliud examev, as upon proof of a. Deed , they judge —_— 
- enag. 


—_ 


thanwe do: As'incaſe of a Leaſe for years to be made, they hold 
the. fame to be Traditione , or voidz And fo a Grant of Goods to 
be delivered , or not good. If they will judge in Common Law- 
matters, 'otherwiſe than we do, there in ſuch caſe a Prohibition lies : 
That which we call Orders, they amongſt them do call Acts : The 
Court all clear of Opinion , That this plea of the Award there 
pleaded, and by them refuſed , no ground tor a Prohibitionz andſo 1 
by the Rule of the Court a Probibition was denied. And in Dicke's pr, Bulſtr, 
Caſe againſt Browne a Prohibition was denied , and a Conſultation yar,z, 
granted, becauſe the Eccleſiaſtical Court (as was then admittcd) 
having cognizance of the Principal; hath cauſe alſo there to derer- {- 
mine of the Acceſſory. | 
(26.) If a Parſon ſue upon the Star. of 2 Ed. 6. in the Eccleſi- 
aſtical Court for the double value for not ſetting-torth the Tithes, 
and the Defendant ſurmize, That he did ſet them forth , and that 
they would not there allow or admit the proot thereot by one cf )Hill.9 Car 
Witneſs 3 'no-Probibizion lies for that , becauſe they have the cogni- B.R. inter 
zance of the matter (f). In this caſe the Probibition was denicd 7olle and Sir 
per Curiam, Ed. Powell. 
(27. ) If the Bounds of a Village in a Pariſh come in queſticn in bug _, 
the Eccleſiaſtical Court, 'in a Suit between the Parſon Impropriate ,,,,, pag. 293, 
and the Vicar of the ſame Pariſh, as if the Vicar claim all the Tithes nu. io, 
within the Village of D. within the Pariſh, and the Parſon all the 
Tithes in the retidue of the Pariſh 3 and the queſtion between them 
is, Whether certain Lands whereof the Vicar claims the Tithe, be 
within the Village of D. or not, yet inaſmuch as it is between (g) Hill.15 
Spiritual perſons,viz.between the Parſon and the Vicar,although the Car.B.R. Be- 
Parſon be a Lay-man, and the Parſonage appropriate a Lay-fee, ©veen /ves 
yet it ſhall be tried in the Eccleſiaſtical Court , and no Proh1bition cone 
be granted 5 And in this caſe the Prohibition was denicd ((g ). 4 ; 
(28.) Where Suit hath been in the Ecclchaſtical Court tor ſome- 
thing Spiritual mixt with other matter Triable at Common Law3 
In ſuch caſe a Prohibition hath been granted as to the mattcr Triable (4) Mich. 14 
by the Common Law, and not as to the reſt, if they may be ſe- J«-B-R. FiÞ 
vered (b). Asif a Suit be in the Ecclctiaſtical Court to avoid the _ - ah 
Inſtitution of one who is Inſlituted to 4. his Chappel of Eaſe as he 6c,ir 2 
pretends; if' the other ſuggeſt, That A. is a Parochial Church ot Jac. per Cur. 
it ſclt : a Probibition lies as to a Trial , whether it be a Parochial Ferer's Cale, 
Church of it ſelf or not, for that they ſhall not try the Bounds of R9!'+ Abr. 
the Pariſh; but not as to a Trial concerning the Inſtitution, for G ) pM Fi 
that belongs to the Eccleſiaſtical Court to examine whether it be and C:anber- 
well donc, or not (i), But Houghton ſaid, they cannot well try the 1air. | 
Inſtitution without trying the Bounds. of the Pariſh (k,)). If a G2R011.4%5 
Teltament be made of Lands and Goods, and there be a Suit in **”* - 
K#-: the 


Foy 


$24 farts Fackeaflics), 


' the Eccleſiaſtical Court for the Goods , and the queſtion be, -whe-: 
1?) Mich. 13 ther the Teſtator did revoke his Will ia his lite time, or not : a Pro-. 
oO inter PÞition lies as to the Land, and not as to the Goods (1), Soif 2 
A:hil & Abit. man ſues for the Probat of a Te<ltament in; the Ecclehiaftical Court, - 
Reſolv, and inthe Teſtament there be Lands devilcd , - and other: perfonal 
CE Ro Goods: a. Probib;zian lics as tothe Land, but not as to the reſt (m ), 
| cone" Upon an Allegation in ſuch cafe, That the Deviſor revoked his 
Caſe. Will before- his death , a Probibitton was- granted. as to the Land 
(=) Hill zh (7X). | 
= _ _ (29.) If a man he ſued out of his Dioceſs , and: there Anſwers 
Bom nd? without taking Exception thereuntp, and. afterwards Sentence be 
winchcombe- given againſt him , he ſhall not after have a Prohibitzox-, for that he 
did not take Exception tothe Juriſdiction before , but affirmed the 
() 5oorA L 4 Jurifdition3 In this cafe Prohibition hath been denied (0). If it 
| =" appears in the Libel, that the Court hath not.JuriſdiQion of the 
Richardſon, Cauſe, a Probikitioa lies after- Sentence 3 but otherwiſe it is, if it 
per Cur, doth not ſo appear in the Libel, , but by averment (p_). Generally, 
@) —_ 8 if a Suit be ia the Ecclcliaktical Court, ' and Sentence there given far 
Jac. the Plaintiff, and thereupon the Defendant Appeals, and-after pray 
a Probsbition:, no Prohibition is to be granted , although 'if be had 
come before Sentence, it ought to have been granted, tor that it is 
G) Hil inconvenient, aftex ſo much Expence and no Exception taken to 
Em. 9 the Juriſdiction, then to grant a Probibition (q). Where a man by 
Frizewell's intendment ſhall have xemedy by Appeal , no Probibition lies; And 
Caſe. therefore if a man deviſe a Legacy to B. to be paid him withinoene 
year after his death, Provided, that if he die within the year , that 
then the Legacy ſhall be void, and ſhall be divided between D. and 
E. and after B, die within the year » and his Executor ſue for the 
Legacy, and Sentence given for him, for that they there held the 
Condition tobe void: yet no Probibition lies, for that by intend- 
(r ) Mieh-21 ment he hath his remedy by. Appeal; andin this caſe a Probebition 
at was denied (7). If a man hath a Prohibition on a Libel for Tithes 
Reſolved, Of Faggots; ona Suggeſtion, that the Faggats were made of great 
Trees above twenty years growth , and in the Suggeſtion the quan« 
tity of Faggots be miſtaken 3 yet if it appears that. he. made his 
| Suggeſtion according to the Copy of the Libel given him by his 
() Mich: 4 Proctor, no Conſultation ſhall be brought , for by the Statutc. of 
Jac B.R.inter 2 H. 5. he ought to have a true Copy of the Libel (s ). 
, Swinerton (30.) The Caſe was, where 4: ſued B. for Tithes within the 
wr _— Pariſhof C.—— B. faid, they were within the Pariſh of D. and the 
JuCget* Parſon of. D. came pro tntereſſe ſ#o , and) they proceed there to Sen- 
tence... Queſtion, if in ſach a Pariſh or ſuch a Pariſh, ſhall be 
tried by the Law of the Land or of the Church? Wray faid, It 
was Triable by the Common Law : Fenner faid, the Pope hath 
not. 


——_— 
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not diſtinguiſhed of Pariſhes, but Ordained, that Tiches ſhall be paid (2 5tranfoam 

within the Pariſh (#). | UC | 
(31. ) XK. Parſon of S.fucd C, in the Spiritual Court for Tithes of Cio-par-I4 

certain Lands in the Pariſh of $. —— D. Plaintiff in the Probibition, 

came pro intereſſe ſuo, and faid there was a Cuſtome within the Pa- 

riſh of S, that the Parſon of H. ſhall have Tithes 13 Cheeſes of 

the Lands in S. and in. recompence thereof the Parſon of S. had 

13 Cheeſes for the Tithes of H, It was ſaid, the Right of Tithes 

were in queſtion, and not the Bounds of the Pariſh , and therefore 

no Prohibition, and of that Opinion was the Court , and a Conſnl- ; 

tation awarded (# ). . HO 
(32.) If an Adminiſtration be granted to 4. where it ought xyf4l.ys 

not tobe granted to him , and after the Adminiſtration be Repealed, Caſe. Cro.it- 

and granted to Þ, for that he is the next of Kin; In.this caſe B, may 

fae A. in the Eccleſiaſtical Court to Account for the profits of the 

Goods and Chatte!s of the Deceaſed during his time, and no Probi- 

bition to begranted, for B. cannot have an Aion of Treſpaſs a- 

' gainſt A. nor hath he any remedy for them at the Common Law 


x). (x) Hill. 15 
(33-) A Parſon may fue in the Eccleſiaſtical Court for a Modu Mad 
Decimandi, and no Probibitica ſhall be granted , for it is in the na- re ra A 
ture of Tithes (yp). But a Preſcription cannot be tried in the Eccle- Caſe, Ad- 

fiaſtical Court, for that it ought to be tried by a Jury, which cannot judg'd- 
be there(z). Yet if a Parſon Preſcribe to have Tithes of things (3) On _ 
not Tithable, as of Rents-of Houſcs, he may ſue for that in the (2) Temd. py 
Eccleſiaſtical Court , and no Prohibition lies yet no Tithes de jure E:1. Roll. + 
ought to be-paid of them (2). So he may ſue in the Ecclefiaſtical Abr. p-2v3> - 
Court for the Tithes of great Trees, which he claims by Preſcripti- 22:16» A 
on, and no Prohibition lies, yet de jure they are not Tithable. Qzere jo _— 
9 H.6.46. hcl 

(34+) If there be a Cuſtome, that after the Graſs is cut and (er 
into. Graſs-cocks , the Tenth Cock be aſſigned tothe Parſon, and 
that by the Cuftome it ſhall be lawful for him to make the ſame 
into Hay upon the Land, and the Owner of the Land diſturb him 
from making the ſame, he may ſue for that in the Eccleſiaſtical 
Court and no Probibitiox ſhall be granted , for that is incident to 
the Cuſtome ro come there to make the ſame into Hay (b). Alfo F Mich.14 ; 
the proper place to ſue for a Legacy, is the Ecclefialtical Court, for wy — I 
that it is not any Debt,: but only due by the Will. If 4. doowe popes 
to B. five Marks,- and he Devife by his Will , that whereas he doth Roll. abr. . 
owe five Marks to B, his Executor ſhall make it 10/, The Suic pP2g-294 ; 
for that 101. may be in the Ecclcfiaſtical Court, for that is not any 
Addition to the five Marks, but a new Sum given in fatisfation of 
the tive Marks, and fo no part of the 10. any Debt , but only - 
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 Berween Sin- 
gleten and 
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(m) Hill. 3 
Jac. B. Ad- 


Judged. 
(”-) ibid. 


(c) Mich. 22 
R. 


a Legacy (c). Alſo if a'man deviſe a Rent out of his: Stock and 


' Houſe which he hath for years, the Deviſee may ſue for that Rent in 


the Ecclcliaftical Court, for. that it ifſues out of a Chattel, and no 
remedy for it at the Common Law (4). If aman poſſeſſed of a 
Leaſe for years, Dzviſe that his Executor-ſhall out of the profits 
thercof pay 20 1, -to each of his Daughters at their full Age, the 
E xecutor may be ſued in the Ecclefaſtical Court to put in.Sureties 
fo pay the Legacies, and no Prohibition ſhall be granted , for that 
15 tO iſſue out of a Chattel (e), 

(35-)-If there be a Queſtion between two perſons touching ſe- 
veral Grants , which ot them ſhall be Regiſter ot the Biſhop's 
Court ; that ſhall not be tried in the Biſhop's Court , but at Com- 


- mon Law, for although the Subjeium circa quod be Spiritual, yet 


the Office it ſelf-is Temporal (f)). Alſo it a man ſet forth his 
Tithes by ſeverance of Nine parts from the Tenth, and after carry 
away the Tenth part 3 the Parſon cannot ſue tor that in the Eccleſi- 
aftical-Court, for that by the ſeverance of the Nine parts it did 
become a Chattel, for which he might have his Adtion of Tre(- 
pals ('g). EEE ; 

(36.) It is Reported, That if a Suit be inthe Eccleſiaſtical Court 
againſt a Woman for exerciling the Trade of a Midwife without 
Licenſe of the Ordinary contrary to the Canons , a Prohibition lies, 
for that is'not any Spiritual Fun&ion whereof they have cogni- 
zance. And in this caſe Prohibition was granted to the Court of 
Audience (b). 

(37.) The Eccleſiaſtical Court may not try the Bounds of a Pa- 
Tiſh, and therefore if Suit be there on that matter, a Prohibition 
lies (i). Soif the Queſtion there be , whether ſuch a Church be a 
Parochia) Church , or but a Chappel of Eaſe, a Prohibition alſo 
lies (k_). In the Caſe between Elie Vicar of Alderburne in the 
County of Wilts and Cooke, Prohibition was granted , and there- 
upon Iſſue joyned, whether ſeveral Pariſhes, and tried by Verdict to 
be one Pariſh. 

(38.) Where a man ſued for a Legacy in the Eccleſiaſtical Court 
againſt an Executor, and he there pleaded , that he had not Aﬀcts 
{ave only topay the Debts , and the faid Court diſallow'd of that 
plea, a Prohibition was granted (1). 

(39.) If a man ſues in the Eccleſiaſtical Court to have an Ac- 
count for the profits of a Benetice, a Prohibition lies, for that it be- 
longs to the Common Law (m,). But it the Suit be for the profits 
taken during the time of Sequeſtration, no Prohibition lies ( #). 


(40.) In 


TR FY] and. their Furiſdiflion 


| (40.) In Worts and Clyſton's Caſe, where the Plaintiff ſued for 

' Tithes in the Eccleſiaſtical Court by virtue of- a Leaſe made by the 
Vicar of T. for three years: The Defendant prayed to be diſcharged 

_ of Tithes by a former Leaſe: The Plaintiff in the Eccleliaſtical 
Court,prayed a Prob:bition to flay his own Suit therezIt was granted 


by the Court,becauſe they are not to meddle with the trial of Leaſes, 


or real Contracts there, although they have Juriſdiction of the Ori- 
ginal cauſe, viz. the Tithes (9). | 

(41.) In Collier's Caſe, upon the endowment of a-Vicarage upon 
an Appropriation, it was Ordained by the Biſhop, That the Vicar 


ſhould pay yearly 20 /. to the Precentor in the Cathedral Church of 


S, to the uſe of the Vicars. Chorals of the ſaid Church : It was 

held by the. Court, that this is a Pexfiox , for which Suit ſhall be in 

the Eccleſiaſtical Court (p ). | 

(42.) In the Caſe between Draiton and Cotterill againſt Smitb for 

a Prohibition, it was ſaid by Coke Chief Juſtice, That if the Parſon 

ſaes in the Eccleſiaſtical Court for Tithes , and the other pleads a 

Modus to the Vicar, this Modis now can never come in queſtion by 

this Suit between the Parfon and him, for Tithes due unto the Par- 

ſon, but this is to be queſtioned and determined there in the Eccle- 

fialtical Court to whom the Tithes do belong, whether -to the Par- 

ſon or to the Vicar ? And this hath been divers times Adjudged in 
this Court,. and in the Court of C. B. in Buſhe's Caſe, for Par» 
keridge-Church , and it hath always been clearly held, That if the 
Right of Tithes come into queſtion between the Parſox and the Vi- 
car, to which of them'the ſame doth belongs This is a Suit proper- 
ly belonging to the Ecclefiaſtical Court to hear and determine the 


(2) Cro.par.2+ 


p) Trin. 41 
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Mich. 11 Jacs - 
B.R. Bulftr, . 
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ſatne, and in ſuch caſe they are/not thereto be ouſted of their Ju- - 


riſdition. . And this being now a Queſtion between the Parſon and 
the Vicar, to which of them Tithes did belong, for which the Modus 
is alledged to be paid therefore no. Prohibition is to be granted in 


this caſe, though there be a Modus ſuggeſied to be paid unto the Vie - 
car, for all Tithes here due to the Vicar and Parſon, the Parſon ſuing . 


for the Tithes there, as due unto himſelf, and not unto the Vicar. 
And fo the Queſtion is as touching the Right of Tithes between the 


Parſon and the Vicar, which is a Suit proper for the Eccleſiaſtical 


Court. And this is to be obſerved for a ſure Rule, in ſuch a Caſe, 
never to have a Probibition granted 3 The Reaſon of this is, becauſe 
that the Modus ſuggeſted to be paid , cannot come in queſtion upon 
this Suggeſtion of this payment unto the Vicar , but only the Right 
of Tithes, to whom they belong , whether to the Parſox or to the 
Vicar; and divers Judgments have been accordingly given in the 
pos : And fo by the Rule of the whole Court a Probibition was 
enied, | 


(43.) Whether « 


—_—_—. 
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(43.) Whether, and how far, andin what'manger the Eccleh- 
aſtical Court may exerciſe its Juriſdiction in cognizance of a 
Modus Decimandi is at large argued and debated at the. Bench 
ia Harding's Cafe againſt Goſeling , where in a Prohibition to 
ſtay Proceedings in the Ecclcfiaſtical Court , - upon a Syit there 
for Tithes, where G. Libelled againſt H. for a Moguu Deci- 
mandi, being not-paid, and there H: alledged another Modus Deci- 
mandi, which Allegation the Ecclehaftical Court refuſing to admit, 
a Prohibition was thereupon prayed in B. Re -In this caſe Doderidge 
Juſtice faid, That the Mods Decimandi is as well due to the Parſon, 
as Tithe-is at the Common Law: and if the Parſon do Libel in the 
Eccleſiaſtical:Court for a Modus Decimandi (as he may do) and ano- 
ther Modus is there alledged', and this refuſed, the Eccleſiaſtical 
Court may try and determine this matter touching this Modus , and 
no cauſe to grant a Prohibition for this Refuſal: But it the. Ecclefi- 
aſtical Court doth deny to:admit the Allegation for the Modus upon 
this ground: only , becauſe the pradice of the Eccleſiaſtical Law 


' and our Law do differ in the manner of Proof; as for default of 
. two Witneſfes, one being allowed at Common Law, but not at the 


Eccleſiaſtical Law: In this Caſe a Prohibition is grantable 3 but 
otherwiſe the Eccletiaſtical Juriſdiction may as well try the Modus 
Decimandi, as the Right of Tithes. But if a Parſon doth Libel 
there for Tithes in kind, and a Mod is alledged and there pleaded, 
but refuſed to be admitted or allowed: in that Cafe a Prob1hition 


1s grantable upon ſuch Refuſal. Harghton Juſtice , In this Caſe a 


Prohibition” ought to be granted , otherwiſe in ſuch cafes , .upon 
every ſmall difference alledged in the Modus, that Court may try 
and determine the validity of every Modus Decimandi , which the 
Eccleſiaſtical Court cannot” do by the. Law : for that Court is not 
permitted by our Law to try a Modis Decimandi , and therefore that 
Court proceeding totry this Modus, which is determinable by Com- 
mon-Law, and not in the Eccleſiaſtical Court, a Prohibition Qught 
to be granted. But Doderidge Contra, No Prohibition. is in. this 


. Cale to be granted , for the Eccleſiaſtical Court . may well try, and 


determine this Modus by that Law 3 The Libel being, there origi- 
nally. for the Modus: But if touching the Proof of this Modis , as 
aforeſaid, the difference of proceedings between, the two Laws, 
Cone Witneſs being ſufficient at the Commaeg, Law., not ſo: at. the 
Eccleſiaſtical) be the ground of the Refuſal of the Allegatien, then 
a'Probibition is to be awarded, ſois 1 R.3. and 10 H. 7. but it the 


: Ecclefiaſtical Court only proceed: to try the Modys , for which the 


Libel was there, this by Proof' may well be there examined. 
Eroke Juſtice, at this time delivered no opinion at all in this Caſe. 
Afterwards, this Caſe being moved again , Doderidge, If a Parſon 


do 


ond their JuriſchAlion, 


do Libcl in the Eccleſiaſtical Court for a Modus , whereas in truth 
there was no Modus , but only a compoſition of late time between 
the Parſon and the Pariſhioners , to pay ſo much yearly for Tithes, 
and not otherwiſe ; In this Caſe, becauſe that the Common. Law 
and the Ecclefiaſtical do differ in the point of Preſeription, ( Ten 
years continuance, being a good Preſcription by that Law, but not 
ſo by. Ours ) in this caſe a Prohibition is grantable. Houghton, A © 
Modus Decimandi is properly to be tricd and determined by the 
Common Law, and not in the Eccleſiaſtical Court, for that theſe 
two Laws differ in many things, as in point of proof of a Mods, 
and in the point of Preſcription. Croke, A Special Modus being 
Libelled for in the Eccleſiaſtical Court, is there to be tried. Dode- 
ridge, If the Eccleliaſtica) Court doth refuſe to allow of the Proof, 
allowable at the Common Law, a Prohibition lies to ftay proceed- 
ings for Tithes there: And where there is a Modus , if they refuſe 
to pay this, the Parſon may ſue for this Modws in the Eccleſiaſtical 
Court, and this is to be tried there 3 But if in ſuch caſe where there 
is a Mod, it the Parſon will Libel to have his Tithe in kind, and 
the other ſhews there this Modus, which they will not allow of, a 
Probibition lies, and this ſhall be tried by the Common Law. The 
Court declares, That they would ſee the Suggeftion , and therefore 
by the Rule of the Court they were to make their Suggeſtion , and 
to ſhew the ſame tothe Court, as they would ſtand unto itz and 
in the mean time the Suit in the Eccleſiaſtical Court to be ſtay- 
d. 


(44+) To conclude this Chapter, it may not be impertinent to Paſch.g Jac. 
enquire , when and how the Cano Law was introduced into this C. B. en /re- 
Realm of England; In the Caſe of a Commendam that was Ad- {974, en \e 


judged in Ireland it was obſerved , That after the Biſhop of Rome 0 


had aſſumed or tooken upon him to be the Spiritual Prince or Mo- Roy verſ. 
narch of all the World, he attempted alſo to give Laws to all Na- Gprian Heorſe- 
tions, as one real Mark or Signal of his Monarchy ; but they f4!! S Ro#- 


well knowing, ©uod ubi non eft condeudi anthoritas , ibi non eſt pa- 
rendi neceſſitas, did not impoſe their Laws at firſt peremptorily on 
al Nations without diſtinion, but offered them timide & precarto. 
And therefore he cauſed certain Rules in the firſt place to be col- 
Ieced for the Government of the Clergy only, which he called De- 
creta, and not Leges vel Statuta ; Theſe Decrees were publiſhed in 
An. 1150, which was during the Reign of King Stephen. And 
theretore what the Lord Coke obſerves in the Pretace to the Eighth 
part of his Reports, 20d Rogerus Bacon, frater ille perqguam Eru- 
ditts, in Libro De impediments Sapientie, dicit, Rex quidem Ste- 
phanus, allaty Legibus Ttalie in Angliam , Publico Edifo probibuit 
ne in aliquodetinerentur, may probably be conjeGured, to be meant 
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and intended of thoſe Decrees which were then newly compiled 
and publiſhed: Yet theſe Decrees being received and obſerved by 
the Clergy of the Weſtern Churches only ( for the Eaſtern Church 
never received any of theſe Rules or Canons, Kelw, Rep. 7 H.S$, 
fo. 184. ) the Biſhop of Rome attempted alſo to draw the Lairy by 
degrees into obedience to theſe Ordinances: and to that purpoſe, in 
the tirſt place he propounds certain Rules or Ordinances for- Ab;- 
Hence, or days of Faſting, to be obſerved as well by the Laity as the 
Clergy, which were upon the hrſt Inſtitution thereof called by the 
mild and gentlc nanie of Regationes, as Marfilius Pat. lib, Defenſor, 
Paci, par,2.cap.23- hath obſcrvecd 3 and thence, it ſeems, the Week 
of Abſlincnce, a little bcfore the Feaſt of Pertecoft, was called the 
Rogatioa-week,, thit time of Abſtinence being appointed at the be- 
ginning by that Ordinance which was called Rogatio, and not Pre- 
ceptum vel Statutum. Now when the Laity out of their devotion 
had reccived andobcyed theſe Ordinances of Abſtinence, then the 
Biſhop of Kome proceeds further (De una preſumptione ad aliam 
tranfivit Romanus Pontifex , as Marſil, Pat. there fays ) and made 
many Reſcripts'and Orders per Nomen Decretalium , which were 
publiſhed in the year 1230. which was in the Fourteenth year of 
King H.3. or thereabout. Vid. Matth. Par. Hift. mag. 403. and theſe 
were made to bind all the Laity, and Sovereign Princes as well as 
their Subjects, in ſuch things as concerned their Civil and Temporal 
Eſtates 3 As that no Lay-man ſhould have the Donation of an Ec- 
clcfiaſtical Benefice: That no Lay-man ſhould marry within certain 
Degrees, out of the degrees limited by the Lepitical Law : 
That all Infants born before Mezrriage , ſhould be adjudged after 
Marriage Legitimate, and capable of Temporal Inheritance: 
That all Clerks ſhould be ex<cmpt from the Secular power 3 and 
others of the like nature. But theſe Decretals being publiſhed, they 
were not entirely and abſolutely reccived and obeyed in any part of 
Chriſtendom , but only'in the Pope's Temporal Territory , which 
by the Canonifts is called, Patria obedientie, But on the other hand, 
many of thoſe Canons were utterly rejeced and difobeyed in France 
'* and England, and other Chriſtian Realms, which are called Patrie 
Gonſuetudinarie ; As the Canon which prohibited the Donation of 
Benefices per manum Laicam was ever difobeycd in England, France, 
the Kingdomof Naples, and divers other Countries and Common- 
wealthsz And the Canon, to make Infants Legitimate that were 
born before Marriage, was ſpecially rejz&cd in Eugland, when in 
the Parliament held at Mertoz, omnes Comites & Barones una voce 
reſponderunt, Nolumus Leges Anglie mutari , que bucuſque uſitate 
fant ,&c, And the Canon, which exempts Clerks from the Secular 


power , was never fully obſerved in any part of Chriſtendom. 
Kelw. 


- 
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Kelw.7 H. 8.181. b. which is one infallible Argument, That theſe 
Ordinances had not their force by any Authority that the Court of 
Rome had toimpoſe Laws on all Nations without their conſent, buc 
by the approbation of the people which received and uſed them. 
For by the ſame reaſon whereby they might rez«& one Canon, they 
might-reje& all the other. Vid. Bodin,lib.1. de Rep. cap.3, where he 
ith,” That the Kings of France, on the erection of all Univertitics 
there, have declared in their Charters, that they would receive the 
Profeſſion of the Civil, and Canons, to uſe them at their diſcretion, 
and not tobe obliged by theſe Laws. Butas to thoſe Canons which 
have been received, accepted , and uſed in avy Chriſiian Realm or 
Common-wealth, they by ſuch acceptation and uſage have obtained 
the force of Laws in ſuch particular Realm or State, and are be- 
come part of the Eccleliaſtical Laws of that Nation 3 And fo thoſe 
which have been embraccd, allowed, and uſed in Engiand, are made 
by ſuch allowance and uſage, part of the Ecclefiaftical Laws of Eng- 
land; By which the interpretation , diſpenſation , or execution of 
thefe Canons, being become Laws of Exgland, doth appertain ole 
tothe King of England, and his Magitirates within his Dominioos, 
2nd he and his Magiſtrates have the fole JuriſdiQtion in ſuch caſes, 
and the Biſhop of Rome hath nothing todo in the interpretation, 
diſpenſation, or execution of thoſe Laws in England , although 
they were firſt deviſed in the Court of Rome; No more than the 
Chief Magiſtrate of Athens os Lacedemon might claim Juriſdiction 
in the Ancient City of Rome, for that the Laws of the XII. Tables 
were thither carried and imported from thoſe Cities of Greece; 
and no more than the Maſter of New-Colledge in Oxford , ſhall have 
Command or Juriſdiction in Kings-Colledge of Cambridge , for that 
the private Statutes whereby Krngs- Colledge is governed , were, for 
the moſt part, borrowed and taken out of the Foundation-Book of 
New-Coledge in Oxford : And by the ſame reaſon the Emperour 
Mmay:claim Juriſdiction in Maritime cauſes within the Dominions of 
the King of Exglaud, for that we have now for a long time re- 
ceived and admitted the Imperial Law for the determination of 
fuch Cauſes. Vid. Cawdries Caſe, Co. par. 5. and Kelw. Rep.184.a. 
Now: when the Bithop of Rome perceived that many of his Canons 
were receivediand' uſed by divers Nations of Chriftendom, he un- 
der colour thereof claimed to have Eccleſiaſtical Juriſdiction in 
Every Realm and State where theſe Canons were received, and fent 
his Legates with ſeveral Commiſſions into divers Kingdoms , to 
hear and:determine Cauſes accordiny; to theſe Canons : which Ca- 
nons although-neither the Pope nor his Miniſters, at the firſt venting 
and uttering thereof, dared to call Laws, Ne committerent crime: 
Leſe Majeſtatis in Principes ' as Marfl, Pat. lib. Defenlor. paci, par.2. 
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c4p.23. obſerves) who alſo ſays, That theſe Canons. being made by 
the Pope, Neque ſunt bumane Leges, neque divine , ſtd documenta 
quedam & Narrationes ; yet when he perceived that theſe Canons 
were received, allowed, and uſed in part by ſeveral Nations,he coms 
piled them into Volumes and called them Jus Canonicum , and Or- 
dained that they ſhould be read and expounded in publick Schools 
and Univerſities, as the Imperial Law was read and expounded, and 
commanded that they ſhould be obſerved and obeyed by all Chri- 
{tians on pain of Excommunication, and often endeavoured: to-put 
them in execution by Cnercive power, and afſumed to himſelf the 
power of interpreting, abrogating, and diſpenſing with thoſe Laws 
in all the Realms of Chriſtendom at his pleaſure, ſo that the Ca- 
aoniſts aſcribe to him this prerogative, Papa in omnibus jure poſitivis, 
& in quibuſdam ad jus divinuw pertinentibus, difpenſare poteſt, quis 
dicitur omnia Jura habere in Serinio peflory ſui, quantum ad inter- 
pretationem & difpenſationem, Lib.6.de Conſt, cap. licet. About the 
time of An.25 Ed.1, Simon a Monk of Walden began to read the 
Canon Law in the Univerſity of Cambridge. vid. Stow and Walſing- 
ham in that year. Alſo the Manuſc. libr.6.Decretal. in New-Colleage 
Library at Oxford hath this Inſcription in the Front, Anno Domini 
1298. which was in the year 26 Ed.1.19. Nevembr. in Eccleſia Fra- 

tram Predicator, Oxon. fuit fafia publicatis lib. 6, Decretal, whereby 
it appears when it was that the Canon Law was introduced into 
England, But the Juriſdiction which the Pope by colour thereof 
claimed in Exgland was a meer Uſurpation, to which the Kings of 
England from time to time made oppoſition , even to the time of 
King H. 8. And therefore the Kccleſiaftical Law which Ordained, 
That when a man is created a Biſhop all his Interiour Benetices ſhall 
be void, is often ſaid in the Biſhop of St. David's Caſc, in 11 H. 4 

co be the Ancient Law of England. And 29 E4.3.44, 4. in the Cafe 

of the Prebend of Oxgate, it is ſaid , That though the Conttitution 

which ouſts Pluralities-began in the Court of Rome , yet .a Church 

was adjudged void in the Kings Bench for that cauſe or: reaſon 5 

whereby it appears, That after the ſaid Conltitution was received 
and allowed in Exgland, it became the Law-of England: Yet all 

the Ecclehjaſtical Laws of Exgland were not derived trom the Court 
of Rome; for long before the Canon Law. was authorized and pub- 
liſhed in England ( which was before the Norman Conqueſt) the 

Ancient Kings-of England, viz. Edgar, Athelitan, Alfred, Edward 

the Confeſſor,, and others, have with the Advice of; theis Clergy 
within the Realm, made divers Ordinances for the government of 
the Church of England; and after the Conqueſt, divers Provincial 
Synods have bcen held, and many Conſtitutions have been made in 
both Realms of England and Ireland, All which arc OE 
le- 
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Ecclcfiaſtical Laws at this day. Vid. Le Charter de William le Con- 
queror. Dat. An. Dom. 1066. irrot. 2 R. 2, among the Charters in 
Archiv, Turris Lond. pro Decano & Capitulo Lincoln. Williclmus, 
Dei gratia, Rex Anglorum, &c, Sciatis, Ec. Quod Epiſcopales I eges 
que non bene, nec ſecundum Sanflorum Canonum precepta, uſque ad 
mea tempor in Regus Angliz fuerwm Communi.Concilio Epiſcoporum 
meorum, & caterorum Epiſcoporum, & omnium Principum Regni mei, 
emendandas judicavi,&c. See allo Girald, Cambrenſ. lib.2,cap.34.in 
the time of King H.2, a Synod of the Clergy of Ireland was held 
at the Caſtle, wherein it was Ordained , Quod omnia divina , juxts 
quod Anglicana obſervat Ecolefia, in omnibus partibus Hyberniz amodo 


traftentur, Dignum enim & juſtiſimum eſt, ut ſicut Dominum & Re- 


gem ex Anglia divinizus ſortitaeft Hybernia, fic etiam exinde vivendi 
formam accipiant meliorem. But the difiinGtion of Ecclefia(tical or 
Spiritual Cauſes fxom Civil and Temporal Caufes, in point of Juriſ- 
diQion, was not known or heard-of in the Chriſtian World for the 
ſpace of 300 yearsafter Chriſtz For the cauſes of Teſtaments , of 
Matrimony, of Baſtardy, and Adultery, and the reſt, which are called 
Eccleſiaſticsl or Spiritual Cauſes,were meerly Civil, and determined 
by the Rules of the Civil Law, and ſubje& only to the Juriſdiction 
of the Civil Magiſtrate > But aſter the Emperours had received the 
Chriſtian Faith, out of a zeal they had to honour the learned and 
godly Biſhops of that time, they ſingled out certain ſpecial Cauſes, 
wherein they granted JuriſdiQion unto the Biſhops, viz. in Cauſes 
of Tithes, becauſe they were paid to men of the Church in Cauſes 
of Matrimony, becauſe Marriages were for the moſi-part ſolemnized 
in the Church 3 in Cauſes Teftamentary, becauſe Teftaments were 
many times made n extremy , when Church-men were preſent, 
giving Spiritual comfort to the Teſtator,and therefore were thought 
the fitteſt perſons totake the Probats.of ſuch Teſtaments.. Howbeit 
theſe Biſhops did not then proceed in theſe Cauſes according to the 


Canons and Decrees of the Church (for the Canon Law was not then 74 Caſe of © 
known) but according to the Rules of the Imperial Law, as the Premunire is - 
Civil Magiſtrate did proceed inother Cauſes; fo that the Primitive Davis Rep: - 
Jurifdictivn in all theſe Cauſes was in the Supream Civil Magiſtrate, t0-97- 


and though it be now derived from him, yet it till remaigeth.in him 
aS in the Fountain. 


CHAP. XI. 


0f Churches, Chappels, and Church-yards 


1. Eccleſia; what that 'word imgports the ſeveral kinds there- 


of. 

2. Poſſeſions of the Church protefied by the Statute-Laws from 

Alienation the care of the Emperour Juſtinian in that 
. Pods © © ary ; 

3. To whom the Soyl and Freehold of the Church and Church- 
yard belong , to whom 1he uſe of the Body of the Church, to 
whom the diſpoſal of the Pewes or Seats, and charges of Re- 

airs. | | 

4. The Common Law touching the Reparation of Ghurches,and the 
difpoſal of 'the Seats therein, w 

5. The ſame Law touching Iſles , Piftures, Coats of Arms, and 
Burials in Churches, alſo of Aſſanlts in Churches and Church- 
yard, 

6. The penalty of quarreling, chiding, brawling, ſtriking, or draw- 
ing a Weapon in the Church or Church-yard, bo 

7. Where Preſcription to a Seat in a Church is alledged , the Com- 
mon Law claims the cognizance thereof. | 

8. The Immunities anciently of Church-Sanduary, as alſo of 
Abjuration now abrogated and taken away by Statute. 

9. The defating of Tombs, Sepulchres, or Monuments in Churches, 
puniſhable at the Common Law , alſo of Right to Pemes aud 
Seats in the-Church, les IDS 

Io. The Cognizence of Church-Reparations belongs to the Ecclefi- 
aftical Court. | = ts 

II. A-Piobibition upon a ſurmize of a cuftome br uſage for Con- 
tribution to repair @ Church, : 

12. Church-wardens are a Corporation for the Benefit , not for the 
Prejudice of the Church, {47 ea 

13. Inheritance cannot be charged with a Tax for Repairs of the 
Church , nor may a perpetual charge be impoſed upon Land 
for the ſame, 

'14. When the uſe of Church-Books for Chriſinings firſt be- 
gan, 

15. Chappel ; the ſeveral kinds thereof, The Canonifts Conceits 
touching the derivation of that word, 

| 16, Where 
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16, Where imo Parochial Churzber are unite 
 parations ſhall be-ſeveral as before. 

17. The Emperour Juttinian's Law Proviſional tonching the Build- 
ing of new Chappels. E 

13, Whether a Seat ia the Church, and Priority in that Seat 
claimed by Preſcription ,- bs Triable at the Common Law by 
Adtion pon the Caſe. | 

19, 4A Caſt in Law touching 4 Tax made in Pariſh for the making 
of new Bells for the Church, 

20. IV bether a Tax for Repairs of the Church may be made by 
the Church wardens aloze, withont the Major part of the In- 

« habitauts. | "" 

21. Church-Seats ia the generality are in the Ordinaries power to 
Wy TAN nt | 

22, Divers other Cafes at theCommon Law , pertinent to the ſub- 
jed of the Premiſſes, | : - 

23. In what reſpefis an Inbabitant in one Pariſh , having Land in 
auother, may or may not be Taxed , as to the Church of that 
Pariſh where the Land lies. | | 

24. The difference in Law between a Parſons grant. to a man his 
own Tither, and bi grant to him the Tithes of another man, 

7 as to the validity of the Grant. = 

E 25. Diſpoſal of Seats in the Body of a Church belongs of Common 

5 right to the Ordinary of the Dioceſs. 

26, -In what reſpeft a man mbabiting in one Pariſh, ſhall be charged ' 
towardeghe Reparation of - the Church of another , where he 
h ath Land, and in what reſpes not ſo, 

27, Rates for Reparation of Charches ave cognizable only in the- 
Ecclefiaftical Court ; and no Prohibition, #otwithſtanding 
any inequality in the Rate: : 

28, Repairers of aChappel of Eaſe, not diſcharged thereby of Re- - 
parations of the Mnther-Church, | 
29. Land in a Pariſh not to be Rated for the Ornaments of a 
Church , That Rate to be according to the perſonal Eftate. 

. In what caſe a Prohibition lies to a Suit for Reparations of a - 
Church ; not ſo, as to a Rate made by the Major part of the - 
Pariſhioners for ht Ornaments of the Church, 

31. The Bounds «- a Pariſh not Triable in the Eecleſiaftical Court, 
though the difference be between two Spiritual perſons. 

32. Prohibition , where a Vicar ſued the Parſon Impropriate for 

Ky IN for cutting down the Trees growing in the Churck- 
yard, | 

33+ Preſcription of Repairing a Chappel of Ex{e, no diſcharge from . 

repairing the Mother-Church. 
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34+ The charge of -Repairing «Church, refers tsLand; of provi- 
ding Ornaments of the Church, tothe perſonal Eftate \, and 
:bow to be | between Landlord and Tenant. 

35. Atlion of Treſpas lies for the Heir of ſuch , whoſe Coat- Armor 
or Monument in Church or Church-yard, is by eny defaced or 
demoliſhed , be it by the Parſon , the Ordinary , or by any 
other, | : 

36, A Caſe in Law touching a diſturbance: of ſitting in certain 
Seats in a Chancel of a Church. 

37.Certain Caſes in Law4ouching ſiriking in a Church and Church- 
-yard, .and drawing a'Weapon- in the ſame. 

38. The difference taken between having a Seat in the Iſle of a 
Church, and a Seat in the Body of the Curch. 

39. A Prohibition denied on a Preſcription of not Repairing a 
Mother-Church, in regard ſuch Preſcription is meerly Spiri- 
tual, 

40. The Ecclefiaftical Court not toiintermeddle with the Precindts 

of ' P ariſh-Churches, DP 

41. Towards Chureb-Reparations, all Lands within the Pariſh, as 
well of Foreigners as Pariſhieners, are ratably liable. 

.42. . Controverſies touching Seats in Churches, determinable in the 
Spiritual, not Temporal Courts; In what Caſes the Common 
Law bath took cognizance thereof. | 


(4.) (3: URCH | Eceleſis ] ixxan(le, from the old word 


xa@, he. xeae,0r rather agg 3 ixxanty, b.e.cvocare, 

being an Aſſembly of men gathered out of all Man- 
kind, or evocatus per Evangelixm; or from the Hebrew [| Cahal ] 
b.e..Congregatio ; the true viſible Church being a Congregation of 
Faithful men, in which the pure Word of God is preached, and the 
Sacraments duly miniftred according to Chriſt's Inſtitution , in 3! 
things neceſſary to the ſame. This in a Theological ſenſe 3 but the 
word [| Church] ina Legal ſenſe, as here chiefly intended , differs 
from the former as far as Dead Walls do from Living Saints ; there 
being no more here deſigned to be touch'd at, than what refers ra- 
ther to the Place, than to the Perſons. Churches are of three ſorts, 
Cathedral, Collegiate, Parochial. The Biſhop is the Incumbent ot 
the firſt: Priors and Abbots were, and Heads.of Colledges are, In- 
cumbents of the ſecond: and Parſons of the third z commonly 
called a Refory, being cither a Parſonage or a Vicarage. And that 
elther (1) Ratione dotationis. (2) Fundationis. (3) Fundi. 

(2.) The Emperour 7zftinian Decreed , That the Lands of the 
Church ſhould not be ſold, alienated, or exchanged, unle(s it were to 
the Prince's houſz, or toor with another like Religious place , _ 
that 
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that inequal goodneſs and quantity, or that it were for the Redemp- ; 
tion of Captives (4). But by the Statute of primo Fac. the Poſ- (:)Auth.Coll. 
ſe{fions of the Church are prote&ed from alienation or diminution 2, X 9. ard 
in all reſpects, and ſo as that they ſhall remain and continue, accord- oltey; 

ing to the true intent of their Foundation , to their Succefſors for 
ever, to the uſes and purpoſes therein limited (5). 

(3.) By the Common Law, the Church and Church-yard are 
it ſeems the Soyl and Freehold of the Parſon; but the uſe of the 
Body of the Church, and the Repairs and Maintenance thereof is : 
common to all the Pariſhioners; albeit the diſpoſal of the Pewes _ "ft 
in the Body of the Curch, or an Iſle or Chappel joyning to the Bo- Alite, es 
dy, and the diſpoſing of the charges of the Repairs thereof , be- ſaid by Hut- 
long to the Ordinary 3 infomuch that no mancan challenge a Seat in ton, T7vat 
the Body of the Church without ſhewing fome ſpecial reaſon for the —_ on o_s 
ſame. All which appears in the Caſe of Boathby again(t Belly, 7. he pemy of 
where Boothby being Exccutor of Gilbert, brought a Prohibition te Ordinary 
againk Baily, and his Surmize was, That whereas Sir Bernard Whet- to diſpoſe. 
ſton was ſeized of the Mannor of Woodford- Hall, and that he and Hetley's Rep. 
thoſe whoſe Eſtate he hath in the ſame, had ufed time out of mind, 
to-havea peculiar Pew'in the Body of the Church, and that the De- 
fendant by Suit in the Ecclefiaſtical Court, ſought to diſpoſſeſs them 
of the fame, And by the Opinion of the whole Court, this was no 
ſufficient ground of a Prohibicion; for though the Church and 
Church-yard-be in Law the Soy] and Freehold of the Parſon, yet 
the uſe of the Body of the Church, and the repair and maintenance 
thereof is common to all the Pariſhioners. And for avoiding of 
confuſion, the diſtribution and difpoſing; of Seats and charges of Re- 
pair belong to the Ordinary, and: therefore no'm'm can challenge a 
peculiar Seat without a! ſpecial reaſon- But if it had been Preferi- cc) Caf, 
bed, That Sir Bernard Whetftoxe, &c. lad uſed tirne out of mind at Sk Yoott | 
their own colis to maintain that Pew, and had therefore had the 2ai/4,-Hob. . 
ſole uſe thereof, the Preſcription might have ſtood and been warrant Rep- | 
for a Prohibition, though the Pew were.in the Body of the Church. #7” —_ w— 
And o it is inthe like cafe of an Ifle or Chappe! adjoyning to the CG The. 
Body of the Church 'upon the ſame difference, whether it hath been 0dorum Can- 
maintained by the whole Pariſh, or by ſome particular perfons, like t»arienſem. 
unto the Reaſons of a Chappel of Rafe'Co). © an Sir na 

(4.) Touching the Reparation of Churches, it hzth been Ruled, ag or 
That he who hath Land in a Pariſh , though he doth not inhabite ;efordenſ, * 
there , ſhall yet be chargeable to the Reparation of the Pariſh- (@)Mich. 19 
Church, but not to the buying of the Ornaments of that Church, ve Sau" g 
for that-ſhall belevied'of the Goods of the Pariſhioners, and not of ie "x 
their Lands, by Sir Hen. Telverton', and ſaid to be ſo formerly ad- 4:1hory. 
judged (4), And it hath been holden, That if two C!:urches _ Winch.Reps 
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chial be united, the Reparation ſhall be ſeveral as before (e). And 
although the Lord of a Mannor may preſcribe to a certain Seat or 
Pew in the Church , by having time out of mind maintained and 
repair'd the fameat the proper coſts of himſelf and Anceſtors, yet 
as to the Common Seats of the Church it is otherwiſe in reſpe& of 
the Common Pariſhioners : As in the Caſe of Harris againſt Wiſe- 
man , againſt whom Harris had procured a Prohibition', Wiſeman 
having Libelled in the Ecclefiaſtical Court —_—_ him for a Seatin 
the Church , which did belong to- his Houſe ; and it was faid by 
Hobart and Winch only preſent, That a man, or a Lord of a Man- 
nor, who had an Ifle or a Seat in the Church,&c. and he is ſucd for 
that in the Spiritual Court , he ſhall have a Prohibition 3 but not 
every. common Pariſhioner 'for every common Seat : yet in that 
caſe a Swperſedeas was granted to ſtay the Prohibition (f)). It hath 
alſo been held, That the Grant of a Seat in a Church to one and his 
Heirs is not good 3 for the Caſe of Brabin and Tradum was), That 
the Church-wardens of D. had uſed time out of mind to diſpoſe 
and order all the Seats of the Church, whereupon they diſpoſed of 
a Scat to one, and the Ordinary granted the ſame Seat to another and 
his Heirs, and excommunicated all others, who afterwards ſhould 
ſit in the Scat, and a Prohibition was praycd and granted , for this 
Grant of a Scat to one and his Heirs is not good, for the Seat doth 
not belong to the Perſon, but to the Houſe , for otherwiſe when the 
perſon goes out of Town to dwell in another place 3 yet he ſhall 
retain the Seat, which is no reaſon, and alſo it is no reaſon to 
excommunicate all others that ſhould fit there, for ſuch great pu- 
niſhments ſhould not be impoſed upon (ſuch (mall Offenders; an Ex- 
communication being Traditio diabola (g), 

(S-) In the Caſe of Day againſt Beddingtox and others , upon a 
Croſs-Bill between the parties , for pulling down of painted Glaſs, 
PiRures and Arms, in a Window in an Iſle of a Chappel inthe Pa- 
Tiſh of Wellington in Somerſet, theie points in the Caſe were Reſol- 
ved : (14) If an Inhabitant there, and his Anceſtors time out of 
mind, &c. have uſed to Repair an Iſle in a Church, and to ſit there 
with his Family, &c. and to bury. there , that makes that Iſle pro-- 
per and peculiar for his Family Otherwiſe if he had not uſed to 
Repair it at his own coſts, but with the charge of the Pariſh 3 then 
the Ordinary may- appoint who ſhall fit there from time to time, 
notwithſtanding a uſe to fit there, only, to the contrary. (2.) If 
any Superſtitious Pictures are in a Window of a Church, or Iſle, 
&c. it is not lawful for any to break them, &c. without Licenſe of 
the Ordinary 3 and if any does tothe contrary, he ſhall bind him to 
his good Behaviour. And fo it was in Prickett's Caſe. (3.) That 
te Ordinary or .Church-warden cannot Licenſe a Pariſhioner to 


bury 


and Church-yards. "Y 3”. 


Bury within the Church : But it ought to be Licenſed by the Parſon 
for the Franktenement is in him only. (4+.) If Coatsof Arms are 
putina Window, or upon a Monument in the Church or Church- 
yard, they may not be broken by the Ordinary, Parſon, or Church- 
wardens, or afy other 3 for the Hcir ſhall have his Action upon the 
Caſe for that, 9 Ed. 4. 14. for they belong to him, 3o Ed. 3.9.b.c. 
(F-) If one be Afſaulted in the Church, or within a Church-yard, 
he may not beat the other, or draw a Weapon (although it be in his | 
own defence) there; for it is a Santified place, and he may be pu- 
niſhed for that by 2 Ed.6. And fo if in any of the King's Courts, G) Poo Hos 
or within view of the Courts of Juſtice ; becauſe a Force in that CS " 
caſe js not juſtifiable, though in his own detence (þ ). thers. 
(6.) For the penalty of Striking or drawing a Weapon in the Ney's Rep- 

Church or Church-yard. Vid, Stat. 5 Ed. 6, cap. 4. whereby it is 
enacted, That if any perſon ſhall by words only quarre), chide, or 
brawl in any Church or Church-yard, it ſhall be lawful for the Oz- 
dinary of the place, upon proof by two Witnefles , to ſuſpend the 
Lay-Offender ab ingreſſs Eccleſie, and the Clerk-Offender from the 
miniſiration of his Office, for ſuch time as to the ſaid Ordinary ſhall 
ſecm meet: Andif any one ſhall ſmite or lay violent hands upon Co. lib. s. 
another in any Church or Church-yard, in that caſe ipſo fads, fo.2g.h. 
the Offender ſhall be deemed Excommunicate. But and if any per- Green's Caſe. 
ſon ſhall malicjouſly ſtrike another with any Weapon in any Church _ —_ 
or Church: yard; or to the intent of firiking another with the iame, Tennd pugaa- 
{hall but draw a Weapon in any Church or Church-yard , the Of- werit, 120 Se- 
fender being thereof duly convicted, ſhall loſe one of his Ears if !idis noxiam 
he hath any, or in one of his Checks with a hot-Iron be burnt and _ Elir, 
mark*d with the Jetter F, in caſe he hathno Ears, and beſides ſhall $99. Cale vir. 
ſtand ipſo faGo Excommunicated (i). Upon this Statute there was (+) Srat.s Ed- 
an Indictment againſt Fefper Colmley and Fobn Colmley of Hoxton 6-6-4: 
in the County of Middleſex, for that they Inſultum feceruut upon 
Jobn Higham Dr. of Phylick, in Ecclefia de Shoreditch prediGa 
Et predif. Joh. Higham adtmnc,&c, ibidem in Eccleſia predif. de 
Shoreditch, verbaraverunt, vulneravernnt, & male trafiaverunt con- 
irs formam Statuti,&xc. Upon this the Grand Jury find Billa vera 
quoad Jaſper Colmley, and Ignoramus for John Colmley, And here- 
upon he appeared and pleaded Not guilty, and found -againſt him. 
Kotls now moved in an Arreſt of Judginent, That the Indi&ment 
was not good, being Fecerunt, whereas it is fourd only Billa vera 
againſt one, Sed nox allocatur , becauſe it was exhibited againlt 
T wo, and it is but falſe Latin. Secondly, becauſe the Indi&tment is 
contra formam Statuti , and this Offence is not puniſhable by the 
Statute, unleſs that he ſmote with a Weapon, or drew a Weapon in 
the Church or Church-yard , or drew a Weapon to that intent, 
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which is not mentioned in the Indi&ment : And by the Second 
clauſe in the Statute, For (miting or laying violent hands, it is Ex- 
communication ipſo fafo : and it is not mentioned here how he 
firuck, and thereof the Juſtices doubted. But Fores faid, That the 
Indi&ment is good for Battery at the Common Law. But all the 
other Juſtices were againlt him therein for the Inditment con- 
cluding contra formam Statuti, it cannot be good as for an offence 
at the Common Law. But afterwards another Exception was ta- 
ken by Grimſtoye , becauſe the offence was alledged to be done im 
the Church of Shoreditch aforeſaid, and Shorediteb was not named 
before : And upon view of the Indiqment, it appearing to beſo, 
all the Court held, that the Indictment was void: And for this 
cauſe the Defendant was diſcharged (&_). In the Ecclefiaſtical Laws 
of Ina King of the Weſt-Saxons, cap. 6, Qui in Templo pagna- 
verit, 120 Solidis noxiame Sarcito, Ibid. Alind.Exemp.cap.6. $i quis 
in Eccleſia pugnet, centum. viginti Sol, emendet, Oe. | & alias 60. e- 
mendet pro vita. | Alſo among the Eccletiaſtical Laws of Hoel Pha 
King of Wales,l.zo. De pugna que in Camiterio agitar , 14 Libre 
fant reddends. Likewiſe in). 1, LL. Eceleſ. Ecaovardi Sen, R, Ax- 
glie, & Guthurni R, Danorum in Eaſt-anglia. Hoe primo Decyeve- 
runt,ut Ecclefie pax intra ſuos parietes inviolate ſervetur, And in Cap, 
2 & 3.LL.Eccl.Cannti Regis, valde refium eſt, nt Ecclefie pax intra 
parietes ſuos ſemper inconvulſa permaneat \ quicunque eam perfregerit, 
de vita & omnibus in miſericordia Regis ſit. Et fi quis pacem Eccleſie 
Dei violabit , ut intre parietes ejus homictdinm, hoc inemendabile fit, 
&c. nifi Rex ei vitam concedat. 

(7+) Where Preſcription is alledg'd for Right to a Seat in a 
Church, or for Priority in that Seat, the Common Law hath took 
cognizance thereof, as in the cafe of Carleton againſt Hatton, where 
C. claimed the upper place in a Seat in the Church, and H. ditturb®d 
him in a violent manner > and the Biſhop of che Diocefs ſent an In- 
hibition to C. until the matter were determined before him. And by 
the Court a Prohibition was awarded; becauſe it does not belorg 
(as Reported ) co the Spiritual Court: And as well the priority in the 
Seat as the Seat it (elf may be claimed by Preſcription: and an 
Action upon the Caſc lies for it at Common Law, Ve. Lizt.121,122, 
(1). The Ordinary hath in him the right of diſtribution of the 
Seats in a Church, yet ſo as that preſcription ſhall take place, whe- 


\ ther it refers to the right of any particular Parithioner , or to the 


power of the Church-wardens, The Caſe was, G:brought an Ai- 
on of Treſpaſs for the breaking of his Seat in the Church, and 
cutting of the Timber in ſmall pieces, and carrying them away,&c. 
The Detendant pleads in Bar, That they were the Church-wardens : 
and that the Plaintiff had erected that Seat without the Licenſe = 
tne 
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the Ordinary, and/it wasani hindrance:to the Pariſhiorers, &c. ard 

4hat, they as Church- watdens, 'the faid” Seat, 8c. the which is the 

Game Treſpaſs. The Plaintiff demurrs, and Judgment for him: For 

admitting that the Church-wardens may remove Seats in the Church 

at their pleaſure, yet they cannot cut the Timber of the Pew. And Cm) Caſe 1; 
thereupon they. confeffed the Treſpaſs, Ve. 6 E. 4.7. 9 E. 4. 14+ Gif; rin : 
3:E:4.6. 18 E. 4.8. 21 H.7. 21. 12H. 7.27. 11H. 4. 12.(m), Wight & 
Wherze there is a Parfon Impropriate, he hath the beſt right to the 4/10: 

chicf Seat im the Chancel, as was Reſolved in Sir Wilkam Hall's Rep.. 
Caſe again Ellir,where E.Farmor of a Rectory Impropriate Libels 

in the Eccleſiaſtical Court pro Sedile in dextra parte Cancelle , and 

in his Additional Libel he Libels proloco primo , and principally #7 

dextra parte Cancells. The Defendant there ſurmizes to have 3 Pro- 

hibition, 20d eſt antiqua Parochia & antiqua Cancella: and that 

he is ſeized of an Ancient Meſſuage in that Pariſh , and that he and 

all thoſe, &c. have uſed to fit in dextra parte Cancelle predid. to 

bear,&c. And it-was Reſolved by the Court, That of common 

Right, the Parfon Impropriate, and per conſequens his Farmor,ought 

to have the chief Seat in the Chancel; becaufe he ought to repair C)Trin. 7 
it: But by Preſcription another Pariſhioner may have it. But in this Ly _ SIE 
caſe a Conſultation was awarded, with a quoad,e&c. becauſe the Libel -<Srgg OY 
and the Additional that now is all one, is pro primo Loco, &c. and Noy Rep. 


the Surmize is only pro Sedile in dextra parte, and not pro loco primo (o) Co Inft. 
in it (#). 2” Par.3.Cap. 14. 

(v.) The Church in conftruction of Law, is Domus manfionalis mn 
Omuipotentis Dei, and therefore it is Burglary for a man to break % 22 Ed.3.. 
and enter a Church in the night, of intent to fteal,&c. (0). And fo tir. Cor.264-- 
facred is the Church and Church-yard reputed in Law, That Ec- 22 aff-p-95-. 
clefiaſtical perfons , whilft they are doing any Divine Service in RE 
either of them, or in any other place dedicated to God , may not be - Eat rchey | 
Arrcfied (p). Yea Anciently the Church and Church-yard was a Vid-Sr.1i R.z. 
Sanctuary, and the foundation of Abjuration 3 for whoever was not <-15- Dalr. 
capable of this San&tuary, could not have the benefit of Abjurationz yu —_—_ 
and therefore he that committed Sacriledge could not Abjure , be- Rica Co ; 
cauſe he could not take the priviledge of Sanctuary (q)). This of Jn, K.of 
Abjurstion was, when one having committed Felony, fled for ſafe- the F:Saxon,. . 
guard of his life tothe Sanctuary of 'a Church or Church-yard, and <*P:5*, 5! 9% 
there before the Coroner of that place within 40 days confefſed gn owt 
the Felony, and took an Oath for his perpetual Baniſhment out of confuge rityuis - 
the Realm into a Foreign (not Intide)) Countrey , chuling rather !® Potiter. 
Perdere patriam quam vitam (r ). But this Abjuratiop founded up- (928 E.2:CO7C- 
Si guis it morths rews, (9 ad Ecclefiam confugiat, witan haheat» Inalio Exemy)arj LL.EccheC: 
Ine , cap«5. (1) Cuſt.de Norm. cap-24» & $. Inter Leges /zz, Caps 5+ & int, Legs Canvis,y, 
fo. 105.ca-3».& Co, Int. p.3-cap>$I. | 


ons 
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on the priyiledge of Sancuary its wholly abrogated and taken a- 
(+)2x Jac. i way by an Act made 21 Fac.Reg. whereby it is Enacted , That no 
the Conti. Sanctuary or priviledge of SanGuary ſhould be admitted or allowed 
196 of fo '4- inany caſe(s). And here Note,. That this kind of Abjuration 
Co ubi ſupr. hath no relation to that of Recuſants by force of the Star. of 35 E- 
(rt) Cor ibid. liz, cape 1, becauſe ſuch Abjuration hath no dependency upon any 
Ubi vid. plene SanGuary (t). :But as to the other Abjuration in relation to Felo- 
| 0h T& vices, Sacriledge excepted, (no Abjuration or Sanctuary being al- 
T* lowed in cafes of Treaſon or Petit Treaſon ) the Law was (fo fa- 
vourable for the preſervation of SanRuary in the Church or Church- 
yard, That if a Priſoner for Felony had before his attainder or con- 
viction eſcaped'and taken Sancuary, and being purſued by his Keep- 
GY) Lib. Int. rs or others were brought back again to the Priſon, he might upon 
-$32+b.San&t.2- his Arraignment have pleaded the ſame, and ſhould have been 
Hill. 43 E-3- reſtored again to the Sanctuary of the Church or Church-yard (# ). 
- Ns, (9.) The defacing of Tombs, Sepulchres,or Monnments erected 
ws Cife, inany Church, Chancel, Common Chappel, or Church-yard, is (it 
Co. Inft. p.3. ſeems) puniſhable by the Common Law; and for which the Ere- 
Cap.lol. ors or Builders thereof during their lives, and after their deccaſe 
&@) 5 E-4-14- their Heirs, ſhall have the Action (w). But the EreQting thereof 
- 4 2-30 ought not to be to the hinderance of Divine Service. And albeit 
& Mich. 10 the Freehold of the Church is in the Parſon , yet if the Lord of a 
Jace C. Boa Mannor , or any other that hath an Houſe within the Town or Pa- 
Corvenverſ. xjſh, and he and all thoſe whoſe Eftate he hath in the Manſion-houſe 
| 1 gong of the Mannor , or other Houſe, hath had a Seat in an Iſle of the 
97. Church for him and his Family only, and have repaired it at his 
Aio datur, ſi own proper charges, it (hall be intended that ſome oft his Anceſtors, 
9uu Armam grof the parties whoſe Eſtate he hath, did build and ere& that lile 
ice ;/© for him and his Family only ; and therefore if the Ordinary endea- 
ſeu abrafit, Your to remove him, or place any other there, a Prohibition (as was 
Ggc. E:flarz reſolved in Corvex's Cafe) will lie(x). It hath alſo been further 
Concil. 29 Reſolved, That if any man hath a Houſe in a Town or Pariſh, and 
hy e _ that he and thoſe whoſe Eſtate he hath in the Houſe, hath had time 
Caſinter Cor- Out of mind a certain Pew or Seat in the Church, maintained by him 
wen & Yym. and them, the Ordinary may not remove him (for Preſcriptzon, ac- 
(32 8 H-7-12- cording to Sir Ed.Coke, maketh Certainty, the Mother of Quietneſs) 
"IT, _ othcrwiie a Prohibition will alſo lie in the caſc(y_).But where there 
io Jac. Can, 15 NO Preſcription, there the Ordinary for avoiding of contention 
Stell.int. #«fj5 in the.Church, may place the Pariſhioners in the Church or publick 
and Zay/ox%. Chappel according to their qualities and degrees (z_). And until rhe 
Reſol.per le PBijthop hath conſecrated or dedicated Churches or publick Chappels 


ous new creed, the Law doth not take knowledge of them qua 


CaP- 97s 
(x) 8 Hs 7. 12-a acc. 12 H, 7.12. per Zufſy, Co. ubi ſupr. 
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tales; for which reaſon it is , That a Church or not a Church 3 a 


Chappel or not a Chappelz is Tried and Certified by the Bi- (4) $ H. 6. 
32,37- 


ſhop (4)» 

(10.) Touching the Reparation of Churches, the cognizance 
' thereof appertains to the Eccleliaſtical Court, as was Agreed by 
the Court in Buck's Caſe againſt Amcotts , where in a Prohibition 


the Defendant ſaid, That in Hornecharch in Eſſex are Chappels of - 


Eaſe, viz. Raumford and Haveringe Chappels, and that they of 
Haveringe have uſed time out of mind, &c. to contribute to the 
Reparation of Rumford : and that in the time of H. 4. virtute 
Literar, patent. & concurrentibus iy ,&%c, And Rumford was pulled 
down, and ereced in a more convenient - place within this precin& 
and circuit , viz, twenty eight foot longer and fourteen foot broad- 
er. Noy, That it does not lie. (1) Virtate Literar. patent. in gene- 
ral is not good. But the Patent ought to have been ſhewn in hee 
verba,or produc'd in Court ; by which the Court might judge: For 
anew Church cannot beereed without Letters Patents, becauſs 
it is a Sanctuary , Ve. 5 E.3. 26. 1 H.7.25. & 22 E. 4. the Lord 
Lifle's Caſe. (2.) The Preſcription is gone, by the ereQing in 
another place, and longer, &c. as aforeſaid , ve. 4. Rep. P, 6. And 
that ſhall be taken ric, Perkins 761. 7 E.4.27. 10 E,3.23. But 


the Court was on the contrary , becauſe it is pro boxo Publico, and 


in ſuch a caſe a Pleader , by Concurrentibus iis, is good. As in an 
Union, 11 H. 7.8. And that the Cognizance for Reparation of the 
Church, appertains to the Spiritual Court and is -not like the Caſe 
of a Tenure, 4 Rep. 86, becauſe the Tenant by that is put to a 
ereater charge, and no profit or benefit accrues to the Tenant , as it 


does to the Pariſhioner. And Eaſter Term enſuing, a Conſultation 5 wii, g - 
was granted by the Court (b). He that hath the Impropriation Jac. B. R. 


of a Rectory or Parſonage, . ought to, repair the Chancel, and ſo he pros __ 
MC0'Fe 


Noy Rep.- 


ought to.contribute to the reparation of the Church, if he hath any 
Land in that Village. Mich. 18 Jac.B.R. Serjeant Davies Caſe. Roll. 
Rep. par.2. 

(11.) The Church-wardens of Dexford, an Ancient Church in 
the County of- Northampton, ſuc the Inhabitants of King(tead in 
the ſame Pariſh, where there was a Chappel of Eaſe, for contribu- 
tion to repair the Church of. Dexford, And they pray a Prohibition 
upon ſuggeſtion , That time out of mind, &c. they have uſed to 
Repair their own Chappel, and only a part of the Wall of the 


Church-yard of the faid Church of Denford, And it ſeemed - 
by the better opinion of the Court , that it was not good. For 


their Eaſe ſhall not be a diſeaſe to the reſt of- the. Parijſhio- 


ners. For Popham ſaid , That the Aſent is not requiſite 


to build. a Chappel of Eaſe, and then the Ordinary 
ang 


ff Cinees,Oeqpeh, 


C) Paſrh.g 
Eliz. The 
Church- 
wardens of 
 Penford's 
Ciſe. 

Noy Rep. 


(#) Gore yerl. 
Stark. 
Nzy Rep. 


and the Parſon cannot charge the Pariſhioners with greater charge, 
By Telverton, That the Farſon ought to repair. the Wall of the 
Church-yard. But by Fexner , The Pariſhioners ia the Spiritual 
Court ſhall be compelled todo it,although that the Frank-tenement: 
be in the Parſon. Telvert. objected, and by Kemp ſecondary, That 
the Pariſhoners of repair the Wall of the Church-yard. Yet 
now it was ordered, that a Prohibition ſhall be granted, and the 
D-fendants if they pleaſe may demurr upon it. Notealſo B.5 Fac, 
B. R. a Derbyſhire-Cafe, where a Prohibition inſuch caſe was de- 
nicd (c). | 

on ) Two Church-wardens ſue S.for Reparation of the Church 
according tothe Tax afſeſi. 5, pleads he alwaies offered to pay. By 
which the Sentence in the Ecclefiaſtical Court paſſed againſt them, 
Then they Appzal, and Sentence is repealed , and 15 1. Coſts given 
to them, and they ſue for that 15 [. in the Eccleſiaſtical Court, 8, 
pleads a Releaſe of one of the Church-wardens. And in a Prohi- 
bicion it ſeem*d to the three Juſtices , That that Releaſe is a Bar a- 
e2inſt the other, and that if it be difollowed'in the Spiritual Court 
by the Court it was ſaid a Prohibition ſhall lie. 7 Fac. B.R. rot.852, 
A Confultation-in-ſuch caſe was granted , for the Church-wardens 
in tuch a caſe are: a Corporation for the benefit, but not for the pre- 
judice of the-Pariſh. 13 H.7.9. 11 H:4. 12. And they ſhall recover 
the Colts to the uſe of the Church , and the Releaſe ſhall be well 
eaough determined there, where the Suit was commenced'(d ). 

(13.) In Heal's Cafe againſt the Church-wardens of Hobleron, it 
was agreed by the Court, That fora Tax afſeſt for the Reparation 
of a Church a Rate made perpetuis duretura temporibus , it is not 
good: to bind the Inheritance 3 but yet it is good by way of dirc- 


(+)CaſeHeal's ion, how and how much: ſhall be- levied as need requires (e ), 
ver. Church- And: in Chamber*s Caſe a Prohibition was awardcd to the Court of 


wardens of 
Hsobletom 

Noy Rep» 
(e) Chanter's 
Caſe. 

N:y Rep. 


the Biſhopof Oxford; for that, that Chambers was ſucd there for a 
perpetual charge impoſed upon his Land, for the Reparation of the 
mn For by the Court, an Inherritance cannot be charged with 
that (f)). | 

In another Caſe one that was ſued in the Eccleſiaſtical Court for 
Rates to reparation of the Church, alledged that they had over- 
valued his Land, Rating them: at the-value of 1001, per; annum, 
they being worth but 65 1. (2)He alledged a Cuſtome in the Pariſh, 
that they ought to be rated not according to the value of their Farms 
and Houſes, but'only according to the value of their Sheep-walks,and 
on that matter he pray*d a Prohibition, As to the hiſt, all the 
Court (except 1/bitlock ) Reſolved, that it is not matcrial\, bccaulſe 
the Rates ought to follow the value of the Land , and for that the 


valuing of the Land properly belongs to them. As to the ſecond, 
Noy 


and Church-yards. ww 45 i 


Noy moved, That although the Principal be a thing Spiritual, yet ic 
is now mixt with a Cuſtome, as in the Caſe de mods Decimandi the 
Eccleliaftical Court is ouſted of his Juriſdition. Hoewghton Juſtice, 
It ſeems ſo as toother things 3 but the Church being the Houfe of 
God, is more to be regarded , and a cuſtome in prejudice to the Re- ,,. , _. Jac: 
parations of the Church, is void z for of common Right the Houſe p,r. aotiand 
and all-Lands are chargeable to the Reparationss And the Court verſ. X:rten- 
commanded him to make a Suggeſtion of the Cuſtome , omitting Rel.Rep- 
the value, and then they would conſjder , whether a Prohibition 
ſhould go or no. 
In Stephenſon's Caſc it was Reſolved, that it one hath Lands in 
one Town, and doth inhabitin another ; he ſhall be compelled to be Cr0- pars 
contributary to the Reparation of the Pariſh Church where the 
Lands are. | 
(14) Note, by Ceke Chief Juſtice , That the keeping of a 
Church-Book for the Age of thoſe, which ſhould be Born and 
Chriſined in the Pariſh, began in the Thirticth year of Henry the (g) 7)1white 
Eighth, by the inftigation of the Lord Cromwell (g ). Fog Vid. ng 
(15.) Chappel,Capella,of the French [ Chapellee,that is, edicula}. Rep, poſt. 
Of this there ſeems to be three fortsz the one ſuch as adjoyns to the di&.Caf- 
Church, as parcel of the ſame, built by Perſons of Honour , «4 
ibidem Familiaria Sepnlchra fibi conſtituant ; Another, that which 
is ſeparate from the Mother-Church in a Pariſh of a large extent, 
built for the better eaſe and convenience of ſuch Pariſhioners whoſe 
habitatjons are remote and far diſtant from the Pariſh-Church, and 
thence vulgarly called a Chappel of Eaſe , being ſerved by ſome in- 
feriour Curate at the charge either of the ReQtor, -or of ſuch as for 
whoſe convenience it is, according to the cuſtome or compolition. 
A Chbappel of Eaſe is where there is a Parochia] Church in the fame 
Pariſh, wherein the Sacraments are adminifter*d, and not in the 
Chappel. 8 H. 6. 32. which appertains to the Parochial Church, 
and the Parſon thereof. Ibid. And a Parochial Church cannot be a 
Chappc]. 8 H. 6.37. The Third is that which is called a Free- 
Chappel, which in poigt of Maintenance and endowment, as alſo (#2 37 H.8. 
in reſpe& of exemption from the Ordinaries Juriſdiction, ſeems to ©, 3 E4d:&e | 
differ from both the former , and hath perpetual maintenance to- 7 1h xing 
wards the upholding thereof, by a charitable Endowment thereof, grane a Free ? 
without the charge of the Retor or Pariſh (b). So that a Free- Chapel to one, 
Chappel or Libera Capella is, according to the opinion of ſome, no *' —_ ſe by 
other than a Chappel founded within ſome Parochial pretind&s for ot ty the She- 
Divine Service, by the bounty of ſome well diſpoſed perſon ( over 7if, 14 H.4. 
and above the Mother-Church): to which it was at the Pariſhioners I !-b-and Rol. 
choice or liberty (for whoſe convenience it was erected) to repair -n6--a, Aud 
or not, and endowed with Maintenance by the Founder, and there- litB.pa 9.356. 
\ 4205 fore 


Of Churches, Chappels, 


fore.called Free. Notwithſtanding which others are of opinion , 
and that more probable, That theſe only are Free Chappels, ' which 
arc of the Foundation of Kings , and by them exempted from the 
Juriſdiction of the Ordinary 3 but- the King may alſo Licenſe a 
SubjeR to Found ſuch a Chappel, and by his Charter exempt it 
from the Vilitation of the Ordinary 3 inreſpe& of, which exempti- 
on, and from the Juriſdiction of the Dioceſan, it appears by the 
G) Regift. of Regifter of Writs to be called Free (i). Hl. 8 E.3.B.K. Rot.g, E- 
Writs, fo-4c> Piſcopus Exon attachiat. ad reſpoudendum Domino Regi quare exer- 
Al — ceret Juriſdiflionem in Capella Regia Fanfie Buriane in Gornnb, ec, 
&) _ T (kh). The King himſelf Viſits his Free Chappels and Hoſpitals, 
Roe 7.BR. and not the Ordinary (4). The Lord Chancellor executes jt for 
(1) Davii. the King. Theſe Chappels were all of them, together with Chan- 
Proxies 4+ tries given to the King (m) : Of this kind is the Free Chappel of 
27E.3-85- St, Martin le Gravud (#). The Canoniſts are not agreed tonching 


+7 16. the derivation of this word 3 ſome take it (2 cepiendo Laicos, ) 0- 


C14 thers (a Capra, becauſe they conceive that they reſemble thoſe 
(n) 3 Ed. 4 Cottages which were wont to be covered over with Goat-skins, 
Ceds Others (4 cappe Divi Martini ). Others (6 Chapellee ,, Gal- 


4 Ed.4.c.7. lic. )(o) 
(0) Rebwff. de : k , , . 
pacif. pefſeſ, (176+) In the Pariſhof Afon (in the County of Warwick, ) which 
nu, 104 Pet. hath a Pariſh Church, is a certain Chappel of Eafe, called Caſtle- 
Greg. Synt» Birmidge Chippel, and a certain Precin&t called Caſtle- Birmidge, the 
+ 10. Fake Inhabitants thereof reſort to the ſaid Chappel, and there Marry, 
Sdpcbef.c i. Chriſten, and receive the Sacraments 3 there are alſo Church-war- 
Nu» IC» dens, and the Inhabitants have a Pexambulation thereof "it ſelf 3 
notwithſtanding all which , when it came in debate , whether the 
Pariſhioners of the Chappel ( the Pariſh-Church of Afox being 
in decay) might be Taxed towards the Reparation thereof, they 
obtained a Prohibition on a Surmize , which not appearing to be 
trac, a Conſultation was awarded ; yet inthat cafe it was-held;” That 
if two Churches Parochial be united, the Reparation ſhall be ſeveral 
as before. And that a Chappel of Eaſe is part of the Pariſh, & at 
communi jure liable to reparations of the Pariſh Church 3 that ſuch 
(o)Cafe Aben © have a Chappel of Eaſe may reſort to the Pariſh Church, if they 
Pariſh ver . fo pleaſe 3 and that the Parſon of the Pariſh-Church may Officiate at 
Birmidge the Chappel of Eaſe, it he will (p). j 30 
Chappetl.. (17.) The Emperour Juftinian in the fifth Collation of his Novel 
Rob.Rep. Conſtitutions, commonly called the Authenticks, emitted by him. 
after the Digeſt and the Code, hath Ordained, That.no man build a 
Gbappelin his Houſe without the leave of the Biſhop,. and beforc he 
conſecrate the place by Prayer, and [et up the Crofs there,and make 
proceſſion in the place 3 and that before he build it, he allot out 
Lands necefiary: for. the maintenance of the ſame , and thoſe that 
ſhall. 


"and Chirchyarks, yr 


— 


ſhall attend on God's Service in the place. In which Collation there 
is alſo that which feems to bear. ſome conformity with the Acts of 
Uniformity;cftabliſhed in this Reaſm againſt Seditious Conventicles; 
For in that Collation it is likewife Ordained by the faid Emperour, 
That the ſacred Myſteries or Minifteries be not done in private 
Houſes, . but be celebrated in publick places, left thereby things be 
done' contrary to the Catholick and Apoſtolick Faith , unlels they 
call to the celebrating of the ſame ſuch Clerks of whoſe Faith 
and Conformity there is no doubt made , or thoſe who are there- 
unto:deputed by the Biſhop. But Chappels and places to pray in 
every man may have in his own Houſe ; if any thing be done to the 
cotitrary, the Houſe wherein theſe things are done,ſhall be confiſcate, (9) Auth. Colt. 
and themſelves puniſhed at the diſcrerion of the Prince (9). & VideRidke 
(18.) 4. the Father had all his life the chicf place in a certain My pe 
Seat in the Church, and H. his Son likewife claimed the fame , and 
C. diſturb'd him in a violent manner 3 the Archbiſhop of Tork, in 
whoſe Juriſdiction this was, granted an Inhibition againſt C, till the 
matter were determined before him, and Excommunicated him for 
Diſobedience. C. claimed the place by Preſcription , and for that 
Reaſon prayed a Prohibition: And it was ſaid , That the Excom- 
munication was only for his Contempt: And it is lawful for the Bij- 
ſhop to grant ſuch an Inhibition for the peace of the Church. And 
Doderidge agreed, That if the Biſhop did Inhibit any from making 
a diſturbance in the Church, it was good 3 and therefore would not 
grant a Prohibition for well-doing, Crew & Fones, &c. but here he 
had not done well. Doderidge e contra, Then it was ſaid, That here 
the Biſhop had Inhiblted till the matter were determined before 
himſelf. And the whole Court agreed, That a Seat in a Church 
claimed by Preſcription, and the priority therein likewiſe claimed 
by Preſcription, is Triable in this Court by an Action upon the Caſe, 
and not in the Spiritual Court. And at laſt it was agreed by the 
parties , that H. ſhould remain in poſſeſſion till the matter were 
tried by Prohibition. And a Prohibition was awarded in the Cale (r). (,y 4, - 
Note, That a Prohibition may not be granted after a Conſultati- Caſe. 
on(s). And as it ſeems, by the courſe of Proceedings in the Latch. Rep. 
Court of the King's Bexch, a Prohibition ſhall not be granted the © ins nn 
laſt day of a Term, and ſuch a Motion ought not then to be'made; ff *F 
but upon a motion there may be a Rule to ſtay proceedings till the Latch. Rep: - 
next Term (t). 0) Anonymus, 
(19.) It was moved in the King's Bench for a Prahibition to the yp — 

Eccletiaflical Court at Worcefterr, and ſhewed for cauſe (1) That = 
the Suit there was for Money , which by the affent of the greater 
part of the Pariſhioncrs of D.was Aﬀeſſed upon the Plaintiff tor the 
Reparation, .viz. for the Re-caſting of their Bells ; The — 
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(«) Mich. 
2 Car. 


Poph. Rep» 


Reparatbons. 


Cx) The Caſe. 
of Roberts 
aud others in 


| Hetley's Rep- 


Seats in a 


Ch:rch, 


That the charge was for the making of new Bells, where there were 
Four before, whereby it appears that it is meerly matter of curjo- 
fity, and not of neceſſity, for which the Pariſhioners ſhall not be 
liable to ſuch Taxations, and herein it was rclied upon 44 E. 3. 19, 
by Finchden. (2) Theparty there is overcharged ,' of which the 
Common Law ſhall judge. (3) Theparty hath alledged , -that he 
and all thoſe who have an Eſtate in ſuch a Tenement , have uſed to 
pay but Eleven ſhillings for any Reparation of the Church, But 
the Prohibition was denied 3 and by Doderidge in the Book of 44 
E.3. there was a By-law in the Caſe to diſtrain, which is a thing 
meerly Temporal, for which the Prohibition was granted & per 
Curiam, in this caſe the Aﬀeſsment by the major part of the Pa- 
riſhioners binds the party , albeit he afſented not to it : And the 
Court ſeemed to be of opinion, That the Cuſtome was not r ea- 
fonable, becauſe itlaid a burden upon the reft of the Pariſh, Lit#leton 
of Counſel of the other ſide, Suppoſe the Church falls.ſhall hepay but 
Eleven ſhillings? Whitlock, It the Church falls, the Pariſhioners 
are not bound to build it up again, which was not denied by Juſtice 
Jones (#). 

(20.) Roberts and others of Eaft-Greenwich: were cited in the 
Eccleſiaſtical Court to pay money that the Church-wardens had 
expended in Reparation of the Churchz and the Inhabitants 
alledged, That the Tax was made by the Church-wardens them» 
ſc]ves, without calling the Freeholders , and alſo that the Moneys 
were expending in the Re-edifying Seats of the Churches, which 
belonged to their ſeveral houſes : And they never afſented, that they 
ſhould be pulled down. And now the Allegation was-not allowed 
in the Eccl<fiaſiical Court, but Sentence was given againſt them. 
And then they Appealed to the Arches, where this Allegation was 
alſo rcjeced 3 and for that he prayed a Prohibition : And the Court 
agreed, That the Tax cannot be made by the Church-wardens, but 
by the greater number of the Inhabitants it may, and a Prohibition 
was granted. But by Telverton, if they be cited by Ex Officzo,a Prohi-: 
bition willnot liez for ſo it was Ex infinuatione, &c, For the War- 
devs came and pray'd a Citation, &c. But by Richardſon, Harvey, 
and Crook privately, a Prohibition will lie in both Caſes (x)... 

(21.)E. Libels in the Ecclcſiaſtical Court againſt A. pretending, 
thata Seat, that the other claimed alwaies in the Church, belonged- 
to his Houſe, and Sentence in that Court was given againſt E. and 
Coſts profalſoclamore, And he Appealed tothe Arches , and-there 
when they were ready to afhrm the Sentence, he prayed a Prohibi- 
tion. And it was moved by Davenport, that- it might be granted 3 
and he cited one Treſham'*s Caſe 33 Eliz. where in ſuch a caſe a Pro-- 
hibicion. was - granted after an Appeal. Ricbardſou , There is ” 
ca 


and. Chureb-yards. 


cauſe for any Prohibition, but in reſpect of the coſts. Hutton faid 

it was a double vexation , and the party ſhall not have Cofts for 

that. Hitcham (aid, they came too late to have a Prohibition for the 

Coſts. Richardſon, That is not like to the Probat of a Will, where 

a thing may fall out Triable at the Common Law. But there the 

Principal was tried at the Common Law; for they had it as in right. 

Hatton, Seats in the generality are in the power of the Ordinary to 

diſpoſe 3 It is the Preſcription which makes that triable at the 

Common Law 3 and if Preſcription be made there, and it be found, 

then he ſhall pay Coſts. Richardſon, All Diſturbances appertain alſo 

to them: if it be not upon the Statuteof 5 Ed.6, But if a Title 

be made: there by Preſcription, it is meerly coram #0u Fudicez and 

if they cannot meddle with the Principal, it is-not reaſon that they (3) Eten 2- 
ſhould tax-Ccſts. And a Prohibition was granted ('y ). INE = 

(22.)H, Farmer of a Mannor 3 A. and other Church- wardens Li- FR "OA 
bel againſt him in the Ecclefiaftical Court for a, Tax. for the repara- þ,,,, ation «f 
tion of the Church. Hendex moved for a Prohihition.becauſe that wk 
firſt the Libel was upon a cuſtome, That the Lands ſhquld be charged 
for Reparations, which Cuſtomes ought to be tried at the Common 
Law. And ſecondly , Becauſe the cuſtome of that place is, that 
Houſes and Arable Lands ſhould only. be taxed for the Reparations 
of the Church, and Meadow and Patture ſhould be charged with 
other Taxes. But the whole Court on the contraty::- Firſt, although 
that a Libcl is by a Cuſtome, yet the other Lands ſhall be diſcharge- 
able by the Common Law; but the uſage is to alledge- a Cuſtomez , 
and.a)fo that Houſes are chargeable to the Reparations of the Church, (x) - "2 | 
as well'as Land. And thirdly, that a.cuſtome to diſcharge ſome drew: ver. wy 
Lands is not good. Whercfore a Prohibition was granted (>). Hutton. Het 

Note, that where a man ſued .in the Ecclefiaſtical Court, pre- {9's Rep- 
icribing to have a Scat in a Church ratiove Meſſu3gii where he in- 
habited 3 upon the motion of. Serjeant. Hexdex, a Prohibition was (a) Noy'sRep. - 
grantcd, for it is a Temporal thing (a). | wer , 

Note, By Coke Chict Juſtice , That the keeping of a Church- | 
Book for the age of thoſe, which ſhould be born and chrillned in the {4 ) Poſt Caſe 
Pariſh, began in the -30#b. year of Henry the Eighth: by the inſti- 75rwhite vere - 
gation of the Lord Cromwel (6), Kynaſtor. 

A man was indited upon the Statute of Ed. 6.. That in the 2 * Reps. 
Church-yard , ſuch a day , extraxit gladinm againſi 7, L. & ipſum 51,;hing in the 
percuſſit., and becauſe the Statute was, IF any.perſon maliciouſly Church-yard. 
ftrik, another, or ſhall draw any Weapon with an intent-to ftrike any (<) Hart ver | 
perſox : And the Indictment was quod extraxit , but does not ſay ed re 


ad percutiendum : And becauſe it is quod percuſſit without ſaying JA. Cate 
malitioſe, the party was diſcharged upon Judgment (c). - Noy's Rep» + 


It: 
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Trees in the 
- Ch:yrek-yarde 


(4) Rul.Abro 
verb. Parſon, 
NU, 3» 


Seats in the 
Church. 
' Prowni. Rep. 
Pa I, Caſes in 
Lawgl9c. 


If there be a Parſon Appropriate of 4 Church, and alfo a Vicar 
endowed of the fame Church , the Trees in the Church-yard do 
there belong to the Vicar, and not to the Parſon 3 for that there 
the Vicar ought to repair the Church, and he ſhall have the Trees 
which ought to repair the Church. Dabitatur. Mich, 13 Jac, B. R, 
Bellamie*s Cafe (4). | oP, 

The Lord Coke ſaid, That for the Body of the Church , the 


. Ordinary is to place and difplacez in the Chancel the Freehold is in 


the Parſon, and it is parcel of his Glebe 3 Treſpaſs will lie by the 
Heir for pulling down the Coat-Armor, &c. of his Anceſtors , ſet 
up in the:Church. - A Pew cannot belong to a Houſe. 

(23.) An lInhabitant of the Pariſh of D. hath Land in his occu- 
pation inthe Patiſh of S. The Church-wardens of S. and other the 


Reparatient of Pariſhioners there make a Tax' for the Reparation of the Church, 


the Church. 


for Ornaments of the Church,and for the Sexton's wages, amount- 
ing to the ſum of 23 Þ. and the Tax of the Church being deduced, 
cometh but to 3 /;only. © The Foreigner which dwells in D. is ſued 
in the Eccleliaſtical Court by the Churchwardens of 'S. for his part 
of the ſaid Tax 5 and he prays a Prohibition. Herder faid,he well 
agreed the Caſe of Jefferies, 5 Coke, that he ſhould be charged , if 
this Tax had been for the Reparation of the Church only 3 for this 
is in nature Real: But when that is joyned with other things, which 
are in nature perſonal, as Ornaments of the Church, or Sexton?s 
wages, with which, asit feems, he is not chargeable', then Prohi- 
bition lies for all.'' Flemming Chief Juſtice, and Wiliems Juſtice, 
thought fit that he ſhould not havea Prohibition; for as well the 
Reparations of the Church, as the Ornaments thereof , are meerly 
Spiritual, with which this Court hath nothing to do ; and Flem- 
ming (aid, That ſuchTax is not any charge iſſuing out of the Land,as 
a Rent, but every perſon is taxed according to the value of the Land : 
But Telvertoz and Fenner to the contrary , that a Prohibition doth 
lie, for the ſame diverlity which had been conceived at the Bar; 
and alſo they ſaid, That he which dwels in another Pariſh, doth not 


Reparation of intend to have benefit by the Ornaments of the Church , or for the 
Church-Seat!: Sexton's wages: And for that it was agreed by all, by the Chief 


(+) Paſch.8 
Jac.B.R.Wag- 
giner and 
Wood.Brown). 
Rep. pa-2+ 


Juſtice, Williams, and the others, That if Tax be made for the Re- 
paration of Seats of the Church, that a Foreigner ſhall not be taxed 
for that, becauſe he hath no benefit by them in particular 3 and the 
Court would adviſe (e). In Penner and Crompton*s Cafe, it 
was held, That none ſhall be chargeable for contribution to 
Church-reckonings if he do not inhabit chere, or conſent to them. 
More's Rep. © | ED. 


(24.)Note 


 -:(24-) Note, -upon a motion for a Prohibition That if a Parſon” | ; 
contract with me by word ,-for keeping back my own Tithes for Mich. 8 Jac. 
three or four years; This is a good Bargain by way of Retainer: and B.R. Browa!, 
if he ſue me in the Ecclcfiaſtical Court for my Tithes , I ſhall have %% ſupra. 
a Prohibition upon this compoſition. But if he grant to rhe the 
Tithes of another, though it be but for a year This is not good, 
unleſs it be by Deed. SE ; 
(25.) Thediſpofal of Seats in the Body of the Church doth be- $:4s ws the 
long of common right to the Ordinary of the Diocels, fo as he may Cuth, 
place and diſplace at his pleaſure, If a man and his Anccliors, and 
all thoſe whoſe Eſtate he hath in a certain Meſſuage , have ufed . 
time out of mind,8&c, to repair an. Ile of- the Church, and to fit 
there, and -nove other ; the Ordinary 'may not diſplace him for it Cf) Mich. rx 
ſo, then a Prohibition lies, for that he hath 'it by preſcription- upon "an %& reed 
reaſonable conlideration (f)): Likewiſe if a manpreſcribe, That he go Jac. a 
and his Anceſtors, and all thoſe whoſe Eftates he hath in a certain Fym's Cafe, 
Mcfluage, have uſed to fit in a certain Pew in the body of the 7! Cer. Hob. 
Church time out of mind, &c. in conſideration that he, &c. have y-Þ: = & 
uſed time.our of 'mind to repair the faid - Seat,” if the Ordinary re- Tn 
move him from that Seat, a Prohibition lies, for in this caſe the Or- 
dinary hath not any power to difpofe thereot for that isa good ,,,-., ,, | oe” 
preſcription, and by intendment there may bez a good conſideration RB c,o/i%; Cafe 
tor the commencement of that preſcription, although the place Reſolved per 
where the Seat is be the Parſon's Freehold, In this cafe a Prohi- Cu. Se M13 
bition was granted to-the Biſhop of Exeter for: one Croſs (g_). But ) _ Cangh 
i a;man preſcribe tohave a Seat in the Body of the Church, general- —_— | 
ly, without the (aid conlideration of: repairing the Seat , the Ordi- 13 Jac. B. 
nary may.diſplace. him(h). But with the Seats in the Chappels £oothby and 
annexed to Noblemens Houſes, it is ſaid the Ordinary hath nothing ol Hoh. 
todo(7). It therebe acuſtome in a Pariſh, that 12 of the Pa- a 64s 
rithtoners may chuſe' the'/Churchwardens , which-Churchwardens (% M.11 A : 
have power by the cuſtome to repair. the old Seats, and ere new B-R: per Cur, . 
in the Body of the- Church, and -to appoint who ſhall fit in them; & did. Caſe 
And the Churchwardens fo ele& , ere& a New Seat in the Rn. 
Body of the Church , and appoint a certain perſon to ſit there (i\Te Jac, : 
and after the Ordinazy decree, That another ſhall have the Seat : B. Agreed. - 
tn this caſc/it is ſaid: a Probibivion lics , for the cuſtorhe hath ftixt the Ro) Abr-f0-s. 
power of diſpoſing the-Seats in this caſe in the Churchwardens, and (i on Chegs 
a Probibitiox was granted: Butit was alſo partly granted , for that j;c.B. R. in- - 
the Scntence of the Ordinary was, That T..ſnould have the Seat to ter Brabin 
himand his Heirs, and that none ſhould diſturb him on pain of Ex- 1d 7redewr - 
communication, which is unreaſonable 3 and by that Sentence he and: "acyl 
his Heirs:hall haveir, although'they be not Inhabitants-withinthe Charch of 
Pariſh (& ). St, Breock in Cornwal. Vid-Roul-Abr,verb.Prohibirion pag 229; . 
| (268). T8. 
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(1) Co.s. Fef- (26.) The Eccleſiaſtical Court hath cognizance of the Repara- 
Fi S3 Out 3 tions of the Body of the Church (1). If a man that dwells in one 
6 + or yr of Pariſh, hath Land in another, the which he keeps in his own hands 
the Cinech. and occupation , he ſhall be charged for that Land for the Repara- 
m) Co.ibid. tion of the Church of that Pariſh where the Land lies , for that he 
A ,- 44a may come when he will, and it is a charge in reſpec of the Land 
Caſe hw, (m), But if an Inhabitant in one Pariſh, leaſe out his Land which 
Contra M.4o, he hath in another Pariſh, reſerving Rent , he ſhall not. be charged 
41-El, B. Re where the Land lies, ia reſpe& of the Rent, becauſe there is a Pa- 
ber ; wht 3 riſhioner and an Inhabitant that may be charged (#). And a man 
Cfres's Cafe. cannot be charged in the Pariſh where he doth inhabit, for Land 
Reſol.M.s Which he hath in another Pariſh, to the Reparation of the Church, 
Jac,B. for that he may then be twice charged , for he may be charged for 
Co) Paſch. 16 that in the Pariſh where the Land doth lie (0) 3 in which caſe Pro- 
og ar , bibition hath becn granted. 
Srls &c> (27.) If a Citizen of London erect a Houſe in the Pariſh of 4. 
Reſol.Co.5. with intent of dwelling there in time of Sickneſs at London, 
Feffrey: 67. andhathnot any Land in the Pariſh , and after is Aﬀeſſed 20 x. for 
Reparationof the: Church , where others who have 100 acres of 
Land in the ſame Pariſh, pay but 6 d. yet no Prohibition ſhall be 
granted on a Suit for the ſaid 20 s; in the Eccleſiaſtical Court , for 
(p) M.s Jae. that they have Juriſdiction of the thing, and for which reaſon they 
B.Sr.Ro.ZeeS my order it according to their Law (Þ ). 
Caſe. per Gre  (28.) If there be a Chappel of Eaſe within a Pariſh , and any 
perſons of the Pariſh have uſed time out of. mind, &c. alone and by 
themſelves without others of the Pariſhioners to repair that Chappet 
of Eaſe, and there to hear Divine Service, and to Marry, and all 
other things, only they Bury at the Mother-Church 3 yet they (hall 
not be diſcharged of Reparations of the Mother-Church, but ought 
CM. 13 Jac. © contribute to the ſame, for the Chappel was Ordained only for 
E the &f of theircaſe (q). Butif Inhabitants within a Chappelry-preſcribe. to 
the Church- be diſcharged time out of mind,&c. of the Reparation of the Mo- 
wardens of ther-Church, and are ſued in the Eccleſiaſtical Court for the ſame, a 


ou pr 55's Prohibition lies on that Surmize (r). 


rants of Gaftel p,omages Hob.Rep. 91. (r) Hob. Rep.g2, 


Ornaments of (29.) If a man'be rated for the Ornaments of the Church ac- 
the Church. cording, to the Land which he hath in the Pariſh , a Prohibition lies, 

# Wo for the Rate for that ought to be according to the perſonal Eſtate 
(5) Mich.20 (5), Alſoif amanwhg is not any Inhabitant within the Pariſh, 
Jac-B.R. but hath Land there , be rated for the Ornaments of the Church 


rd Re. 007 ding to the Land, a Prohibition lics, for the Inhabitants ought 


ſol. per Cur, £0 erated for that (2)3 and it was ſaid-by Telverton , That it had 
been often ſo Reſolved. | 


(30) It 
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(30): If all che Pariſtijoners are not rated for the Reparation of 
the Church., but ſome are and ſome axenot, and thoſe that are («) Mich.x: 
rated be fucd in the Ecclefiaftical Court, a Prohibition will lie (x). Gare B-R. 
But-if the major /part-of the Parifhioners of a Pariſh, where there **" 
arc four Bells, doth agree that there (hall be x fifth Belt made, * and 
it be- made/accordingly ; and' a Rate made for. payment ' of the 
fame it ſhall:bind' the leſſer part of the Pariſhioners although they 
did not agree to it, for otherwiſe any obſtinate-perſons may hinder 
any thing intended to” be done' for the Ornament of the Church) a9 _— 
and therefore in this caſe a Prohibition was'denied (x). i. 
- (31+).:The Eccleſiaſtical Court 'may tot try'the Bounds of a Pa- gz Mich,14 
riſh; if therefore there be a Suit there depending 'for that, a Prohi- Jac. B.R. 
bition- will licz" as: where the difference is''betwetn two Vicars —_ _ 
concerning a Chappel of Eaſe As when: the Vicar of a Pariſh g,po ny 
Libels againſt another to avoid- his Inftitution to the Church of D. 1 Eliz.B.R. 
which he ſuppoſes to be a Chappel of Eaſe belonging to his Vica- Piper and 
rape; if the Defendant ſuggeſt, that D. is a Pariſh of 'it ſelf, and 3-779by, Ad- 
not aChappel of Eaſe, a Prohibition lics , for they may not try the Hs Foo 
Bounds of a Pariſh ('y ). tags þ 7 © B.R. Foſter 
(32. )- If a:Vicar ſue the Parſon Impropriate for dammages for and Hide, 
cutting down the Trees growing in the Church-yard, a Probibition AdJudg'd. 
lies -3 for that if the Trees belong to him, he may have Treſpaſs COR? o_ 
a _ Law 3 And in this: cafe- a Prohibition was grant- Bellamy's 
SN: +, 109 R306 SLY Caſe, Re+ 
(33-) One: being ſued in the Eccleſiaſtical Court for money for lolv'd 
reparation of the: Church, prayed a' Prohibition and had it, and 
after it was moved for a-Conſultation: © The caſe was this, 2iz. The 
party that was ſued, pre(crib'd that there is a Chappel within the 
ſame Village,” in which -they have had at-all-times' Sacrameitta > . 
Secramentslia, and 'that he nor: the-Inhabitants of that Village 
which reſort tothe faid Chappel;, have ever uſed to repair the faid 
Church 3: the firſt point in this caſe was , whether the: Preſcription 
were good 3 aud the Chief Juſtice ſaid, that it is contrary to Com-. 
mon right, that they who have a Chappel of Eaſe in a Village 
ſhould be diſcharged of repairing the Mother-Church+3 and it may Hill.19 Jac, 
be that the Church being buile with - Stone , it may not necd any- B.R.Rvc.922; 
Reparation within the . memory of man, and yet that doth not Peeter verſ. 
diſcharge them without ſome ſpecial cauſe of diſcharge ſhewed, Roſe Edmonds 
The ſecond point was the taking away of an Objeion , as ca Roll. 
they ſaid , viz. That a Preſcription which is incident to on 
Eccleſiaſtical things , ſhall be tried in the Eccleſiaſtical Court, 
and ſo that Objeion removed , 'and commonly the Church- ; 
wardens are choſen in. the Eccleſiaſtical Court, yet the Lord 
of a Mannor may preſcribe for that, and then it ſhall not bs 
þ,4 tric 
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Hill.20 Face. 
B.R. Church- 


wardens 
Caſe. 


Koll*. Rep. ; 


Cro-par-2: 


Mich. 18 Jac. 
B:R.Dawney 


and Dre's 
Orſe. 


Cro-par.2- 


Seats ina 
Chappehs 


- xcalon that a poor Hysbandman, , who paies Reirt tor hisi[Land, -and 


I —_ 


appertains to a Spiritual thing. 

( 34+-)Note,that in the caſe of Charchwardens,the Chief Fuſtice ſaid, 
That for the repairing the Fabrick of the Church the charge' is reat, 
& charges the: and/and not the pexſon;gbut forthe Ornaments of the 
Churth jt is perſoval, and theze if a man henotanIohabitanc with- 
inthe. Pariſh, he js not-chargeable in-reſpeRt of his Land , for ſuch 
Tax doth charge the Goods only. And to this Chamberlain Juſtice 
2greed,. and none ,denicd it3 but where there is'a Farmor of the 
Land, there the Farmor alone ſhall, not be charged:,. for it is not 


E_* 


unknown 'to the Pariſhioner and the Churchwardens who'hath the 
Fee in reverſion, and therefore they rnay impaſe the: whote Tax 
onthe Farmor,, and he by way of Anſwer may alledge'in the Ec- 
clefiaftical Court that he is but: the Farmpr, and thereupon. the Tax 
ſhall be divided between him and: his Laodlosd, accbrding to the 


| Rate which,,the Land. is worth more chan. the Rent, and on the 


Landlord according to the quantity of the Rent';..quoi quere,, for 


” in Jeefferie's Caſe 5 Coke it is Reſolved; That the Farmor alone is 


chargeable, and that a Conſultation was granted, but not for that 
reaſon, but for that the Reverlioner had pleaded an infufficient plea 
in the Eccleſiaſtical Court , vis. That he was not an | 
within the Pariſh, which is not a good plea, as alſo for the great 
delay which he had uſed; having made or brought two- Appeals, 
and after a Prohibition, and ſorhad put the Pariſh to 601. charge 
for the recovery of 61. and for that reaſon chicfly, and not on the 
matter in Law was the Conſultation granted. 

_ (33+) In Frances and Ley's Caſc, it was Reſolved by the Juſtices, 
That Coats of Arms placed in Windows, or a Monument place 
in the Church or Chyxch-yard, cannot be beaten down and defaced 
by the Parfon, Ordinary , Churchwardens, or any other : And if 
they be, the Heir by deſcent intereffed in the Coat,&c. may-have an 
Aion of Treſpaſs. | 

(36.) Inan Adion. upon the Caſe, D. ſhewed he:was ſeized of a+ 
Mcſſuage and Land in P..to the ſame belonging,and in the Pariſh of 
P. time whereof, &c. and yct is a Chappel in the North part of the 
Chancel, called the Parſons Chancel, and.the Plaintiff-and-alt thoſe, 
&c+ haveuſcd to ſuſtain and repair the ſaid Chance), and have uſed: 
for him and his Family to fit-in- Seats of the ſaid Chancel; and ro 
Bury there the perſons dying in the ſaid Mefluage., and that-none- 
other during all the ſaid time,$&&c. without their Licenſe , have uſed” 
cofit there, or tobe buried there; and'that:the:Defendants Premiſ< 
forum nan igneri, malitioſt impediverunt him.to enter, and fit in =_ 


- #nd Church-yards. 
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faid: Seats. "The Defendant faid . That the Earl of N.' was ſeized 


of. the Honour of F. and the ſaid Chappel was parceT of the ſaid 
Henour,. and that the Defendants being Servants of the ſaid -Ear], 
and reſident within the ſaid Honour, did divers times in the time 
of Divine Service fit in the Seats of the ſaid Chancel, by the com- 
mand of the faid Earl 3 upon which it was Dcmurred : Excepi- 
ons were taken tothe Declaration, becauſe. he preſcribes to' have a 
Liberty appertaining to his Houſe, and doth not ſhew it is an An- 
cient Houſe. And (2) That the Allegation of the diſturbance was 
ill, bcing general , without alleding a ſpecial Diſturbance, and how 
he was diſturbed. Reſolved, That when it is ſuppolcd he is ſeized 
in Fee of a Capical Mcſſuage, and time, &c. it is there included, 
that it .is an ancient Mcfſuage , and fo might have ſuch a- privi- 
ledge; And for the ſecond, it is ſufficient to alledge a general 
Diſturbance, as is uſual in the Caſe of a Fair or Market. 


(37-) D. was Indicted upon the Statute of 5 E. 8; for firiking Paſch. 33 E- 
jo Paul's Church-yard 3 he pleaded that he was by the Queens liz.B-R.De- 
Letters Patents created Garter King of Arms ,' and demanded thick's Caſe. 


Judgment becauſe he was not ſo named: It was the. opinion of the 


Cro-parsL. 


Court, that becauſe it was a parcel of his Dignity and not of his $5:i&ing is 
Officeonly, and becauſe the Patent is, Creamws, coronamus, & nomen the Church- 
impontmus de Garter Rex beraldor#m , that therefore in all Suits 14: 


brought againſt him, -he ought to be named by this name 3 and 


thereupon he' was diſcharged of the Inditment. And in Penballo's *-—aqg os 
Cafe, who was Indiced upon the ſame Statute}, for drawing of Crobid 


Dagger in the Church of B. againſt F.S, and doth not fay , with 
Intent to ſtrike him 5 for which cauſe the Judgment was quaſhed. 
Likewiſe in Child's Caſe, who was Indi 


ed for ſtriking in the child's Caſe. 


Church-yard 3 and it was apud generalem Seficnem Paci tent, apud Cro- ibid. 


Blandford,and it was not ſaid[[ in Comitatw predids |for whichreaſon 
the party was diſcharged , though the County was in the Margin, 
(38.) In Pyar's Caſe before-mentioned; Corven did Libel in the 


Eccleſiaſtical Court againſt Pym for a Seat ina Church in Devonſhire z Corven's Caſe. 
And Pym, by Serjeant Hwtton, moved for a Prohibition upon this C9-11Þ 1+ 


Reaſon, That himſelf is ſeized of a Houfe in the ſaid Pariſh 3 and 


that he and all whoſe Eſtate he hath in the Houſe, have had a Seat 
in an Iſte-of the' Church: And it was' Reſolved by, the Court, 
That-if;a 'Lord of -a 'Marinor , or: othet. perſon , who- bath. his 
Houſe and Land in the Pariſh , time out of mind, and had a Seat 
in-an Iffe of :the ſame Church 3 fo that the Iſle is proper to his Fa- 
mily, and have maintained-it at their charges; That if the Biſhop 
would diſpoſſeſs him, he ſhall have a Prohibition: But far a Seat in 
the Body of a Church, if a-queſtton 'arifeth'it is to be. decided by 
the Ordinary , becauſe the Freehold is to the Parſon, and is com- 
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Eaſe taxed by 
tbe Mother- 
Church for. rc 
Þarations 


thereof. 


Hill. 9 Jac. 
B.R.Bulſtr, 


Par. 1, 


mon- to all-the Inhabitants. - And jt-is to be preſumed , That the 
Ordinary who hath cure of Souls, will take order in fuch caſes, 
according to right and conveniency 3 and with this agrees 8 H.7.12, 
And the Chicf Juſtice, Dame Wick her Caſe, 9: H.4.14. which was, 
The Lady brought a Bill in B.R. againſt a Parſon , Dnare tunicam 
unam vocttam, A Coat Armor and Pexnons with her Husband Sir 
Hugh Wick his Arms , and. a Sword, in a Chappcl: where he was 
buricd 3 . and the Parſon claimed them as - Oblations: 'And it 
was thcre. held , That if one were to-lit in the Chancel, and hath 
there a place, his Carpet, Livery, and Cuſhion, the Parſon cannot 
claim them as Oblations 3 . for that they were hanged there. in honour 
of the decaſed.: The ſame reaſon of a Crate Armour,&c. And the 
Chief Juſtice ſaid , The Lady might have a'good-Aion, during 
Her life, in the caſc aforeſaid, becauſe ſbe cauſed the things to be ſet 
up there 3 and after her death the Heir ſhall bave his Action, they 
being in the nature. of Heir-Looms which belong to the.Heir, And 
with this agrees the Laws of other Nations. | Bartho. Caſſane,fo.13; 
Con. 29. Za datw; fi aliquis Arma in aliquo loco pifita deleat ant 
abrafit,&c. And in 21 Ed. 3. 48. inthe Biſhop of Carlifle*'s Caſe, 
Note, That in Ezer-Term it was Reſolved in the Star-Chamber, in 
the caſe. between Huſſey and Katherine Leyton, That if a man have 
a Houſe in any Pariſh, and that he and all thoſe whoſe Eſtate he 
hath, have uſed to have a certain Pew. in the Church 3 that if the 
Ordinary will diſplace him, he ſhall hayc a Prohibition > but where 
there is no ſuch preſcription , the- Ordinary-will diſpoſe of com- 
mon and vulgar Seats. _ n F307 Ll 
(39.) In the County of Dorſet there was a Mother-Church and 
alſoa Chappel of Eaſe within the ſame Pariſh 3 they of the Mother- 
Church did rate and tax them of the Chappel. of Eaſe, towards 
reparations 'of the Mother-Church, 'for the which, - upen- their 
refuſat to pay the ſame, being ſued in the Eccleſiaſtical Court:, they 
prayed a Prohibition, and tor.cauſe alledged, That they themſelves 
have uſed time out of: mind, &c. to repair the Chappelat their own , 
proper col}, without having any Contribution at all from them 6f 
the Mother-Church , and that they have been exempted from all 
charges and reparations of the Mother-Church, and.yet;fos their re> 
fufal to pay this Tax, they. were. libelled againſi in the !Eccleliaftical ' 
Court, and a Sentence there paſſed, againſt them v they therefore 
prayed 4 Prohibition. ' By the opinion .of the whole. Count: a Pro- 
hibition licth not in this caſe ,. in regard; that this Preſcription is 
meerly. Spiritual, and therefore a Prohibition: denied per Cn+ 

riam. 241 
(40.) One was preſented cx:Officio in the Eccleſiaſtical Court, 
for the not frequenting of his: Pariſh-Church; he there pleads, That 
this 


4 


- - 


yarns; 


cond Churtb-yards. 
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this was not | his Pariſh:Church, but that he had uſed to frequent 4 Preſentment 


ex Officto, 
or not free 
guenting his 
Pariſh 
King H. 3.Ed.3. and E4. 4. they inthe Eccleſiaſtical Court have not Church. 
any power to intermeddle with the Precin& of Parith- Churches,nei- "i 


another Pariſh Church, and'to reſort unto that : And becauſe they 
inthe Eccleſiaſtical Court would not receive his plea, the Court 
was moved for a Prohibition , for that by the Law, in the time of 


Church: And ſo was the Opizion of: the whole Court , and there- 
fore by the Rule of the Court a Prohibition was granted. 

(41.) Touching the Reparations of a Church , and who were 
liable thereunto, . this being a queſtion coming in debate before the 


wards the Reparation of a Church, : the Land of all, as well of 
Foreigners there r.ot inhabiting, as of all others, is liable thereunto, 

and this.is ſo by the general cuſtome of- the place 3- and this is to be 
raiſed by a Rate impoſed according to the value of the Land, and 

that in the nature of a Fifteen, and:this is not meerly.in the Realty 

Wiliams and Telverton Juſtices, and Flemming Chiet Juſtice , Not 

the Land,” but the perfon of him-who occupieth the Land is to be 

charged: -, Telverton Juſtice, A man is chargeable for -Reparations of 
a. Church by reaſon of the Land 3 and for the Ornaments in the 

Church, by reaſon of his coming.to Church. Il!izms Juſtice and 
Flemming Chief: Juſtice, I the perſon have Land there he is charge- 
able for; both;. whether.he come to Church or .not, for:that he may. 
come to:Church-it he. pleaſe. 


(42.) In a: Prohibition the Caſe was: this: The Defendant did Sears in a- 
Libel before the Bifbop of London in the Confiſtory Court, for a Gurch. | 
Seat in the Chuxchz Sentence. there paſſed againſt the Defendant, Mich 
whereupon he Appecaled to the Arches, . The Court was movedifor B iGN--I1 Jace - 
a Prohibition, in regard the Title to the Seat or Pew was grounded againft Git. 
upon a Preſcription : The Court anſwered, &c.. As for the Title we bert.Bulftrs. 
are not here to meddle with it, this being for a Seat in the Church, Par-2 


Haughton Juſtice, This Diſpoſition of Pews in the Church belongs 
of right to the order and diſcretion of the Ordinary 3 and co this- 
purpoſe is the caſe of 8 H.7,f0.12, and Sir William HalP's caſe againſt 
Ellis, Doderidge Juſtice, I moved this cafe in the Court of C.B, . 
and it was for a Seat in the Church: An Action there brought for 
Diſturbance, and I there cited HalPs caſe; and 9-E.4. fo.14. The 
Caſe of the Grave-Stone and Coat-Armor : for the taking of which 
an Action of Treſpaſs lies at the Common Law, and therefore by: 
the ſame reaſon an Action of Treſpaſs ſhould lie for-ſuch a Diſtur-- 
bance in a Seat of a Church 3 but there the Judges did all of them-: 
fay, That they would not meddle with the deciding of ſach Contro- - 


verſies for Seats in the Church, but would leave the ſame to them, . 
| to- 


n. 9 Jac. 
ther are they there to Judge, whatſhall be ſaid to be a mans Pariſh- -——— oo Y 


Paſch.$ Jace- 
B.R. Bulftr.. 


Judges : It was: Reſolved by the whole Court , That for and to- par. 1. 


R. May 


{nu 
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- towhom more properly it belonged. . Croky. Juſtice, Hal?'s caſe was 
-this, where a man did build an entire Iſle in the Church, and was ar 

. continual charge to repair-it 3 if he be diſturbed in the uſe of this, 
he ſhall for this Diſturbance have his remedy at the Common Law, 
and fo it hath been adjudged 3 But the Judges all ſaid, We are not 
here to meddle with Scats in the Church. Doderidge Juſtice, This 
Appeal here is like unto a -Writ of Error at the Commop Law ; 
; but it doth differ in this, By the Appeal the fir Judgment or Sen- 
tence is ſuſpended, but after a Writ of Error brought, the firſt Judg- 
ment ill remains until it be reverſed. Coke Chief Juſtice , It was 
Pym's Caſc in the Common Bench, and 8 FL7.f0.12. that the Eccleſi- 
_aſtical Court. hath JuriſdiQion and power to diſpoſe of Pews and 
Seats in the Church -But if there be an Iſle built by a Gentleman, 
or by a'Nobleman, and he hath uſed to Bury there , and there hath 
his Enfigns of Honour, as a Grave-ſtone, Coat-Armor, or the like, 
which belongs not unto the Parſon; it he take them, the Heir may 
well have an Action of Treſpaſs: Otherwiſe it is, where the ſameis 
repaired at the Common charge of the Pariſh, there they have the 
diſpoſing of them : Ellis and Hals Caſe remembred,a Kentiſh Caſe, 
there the Seat was repaired by him, and was belonging to his Capi- 
tal Meſſuage by Preſcription, and fo triable at the Common Law: 
And fo where the Caſe is Special, that the party doth wholly and 
ſolely repair the ſame, in ſuch a caſe, if a Suit be there concerning 
ſach a Scat, a Prohibition well lieth, but not otherwiſe : But if 4 
Nobleman comes to dwell in the Countrey, he is now within the 
ſole order and diſpoſe of the Ordinary for his Pew and Scat in the 
Church; and upon the former difference was Pym's caſe adjudged 
in the C. B, inthis principal Caſe, a Prohibition was denied by the 
whole Court. 
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2. What Ations at Law 


| | CHAP. xIll. 
Of Churchwardens, Queſimen, and Sidemen. 


r. What ſuch are in conſtrutlion of Law ; how the choice of themis 
to be made, and wherein ahe Office dnth conſiſt, 


may lie for or againſt then, - 


3. Whether Ations lie for the New Churchwardent in Trefus done- 
intime of abeir Predeceſlors. 


4. Certain things appertaining to the Church within thecharge aud - 


office of Churchwardens to provide and preſerve, 


5. Caſes in Law touching the Elefion of Churchwardens. 


6. What Sidemen or Queſtmen are, and their duty. 


q 


' 7. Adion at Law againft Churchwardens , touching. Diftreſt taken 
| by them for money for relief of the Poor, - 
$. A Churchwarden refufing to take. the Oath of Enquiry on the - 
39 Articles, Afion thereon. 
9. bat remedy in caſe the Archdeacon refuſes to Swear the Church-- 
wardens Eled. 
10, The Injunttions of King Ed. 6: touching #ll Marriages, Bap- 
; tiſms, and Burials to be Regiſtred in the preſence of the- 
Churchwardens. 
11. Whether the Releaſe of one Churchwarden , ſhall be a Bar to his 
C_— , in an Eccleſiaſtical Suit commenced by them» 
08h £ 


12. Probibition, where Churchwerdens bave pretended a Cuſtome to - 


ebuſe the Pariſh-Clerk, 


13. The like upon a Preſentment by Churchwardens againſt one, ins - 


matter more prop 
take cognizance of. 


er for @ Lect, than the Ecclefiaſtical Court, to - 


I4- The prevalency of Cuſtome againſt a Canon , in choice of a: 
Churchwarden, in reference 10 a Vicar and the Pariſhio-- 
ners. 

15. If queſtion be, whether Lands nexs adjoyning nnto a Church-- 
yard ſhall be charged with the repairs of the Fences thereof,and + 


Cuſtome pleaded for it, in what Court cognizable. 


16, 1n Ation of Account by Pariſhioners againſt Churchwardevy, 
whom a Releaſe of Cifts is pleaded, But difalowed in 
ical Comrt- whether Frobidition- lies in tbat- 


x 


Eeclefiaft 


caſe 2 
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17. hether - 


— 


Of Churchwardens, 
17. Whether Churchwardens are a Corporation qualified for Lands 
4s well as-Goods to the uſe of the Church ? 
18. The Churchwardens difpoſal of Goods belonging to the Church, 
| without the aſſent of the Sidemen or Veſiry, void. 
19. Churchwardens not Eccleſiaſtical Officers , but Temporal em- 
ployed in' Eeclefiaſticel Aﬀairs 3. Before whom are they $6 Ae- 
- count ? 
Whether Churchwardens may bave Attion for Treſpafi done to 
the Church in their Predeceſſors time 7 
Whether the Pariſhioners by force of a Cuſtome, or the Parſon 
| py virtue of a. Canon St ſhall chuſe tbe Churchwarden ; and 
whether Probibition lies:in tbat caſe ? | 
Whether Churchwardens , 4s 4 Corporation , may preſcribe to 
take Lands to them and their Succeſſors, to the wſe of the 
Church ? | | 


I. Gr or Guardiani Ecclefie , are certain Offi- 


Oeconomi, vel cers Parochial, annually eleced or choſen by and with 
Ecelefie Guar- the conſent of. the Miniſter and a ſele& number of the 
Jian, chief Pariſhioners, according to the Cuſtome of the place, - to look 
tothe Church and Church-yard, and to take care of the concern- 

ments thereof, and of ſuch things as appertain thereto as alfo 

to obſerve and have an inſpection into the Behaviour , Lives, and 
Converſation of their Pariſhioners, touching ſuch faults and difF- 

orders as are within the cognizance and cenſure of the Eccleſiaſtical 

Juriſdiction. Theſe Officers are a kind of Corporation , enabled 
Eburchwar- toſuc and be ſued for any matters or things belonging to the Charch 
dens, if eleAed or Poor of their Pariſh > and have as their Aſſiſtants, certain Side- 
x hk 4, Menor Queſimen, who according to the cuſtome of the Pariſh are 
and bear ;» yearly likewiſe.choſey, to alfift the Churchwardens in the Enquiry 
purchaſe and prefenting ſich offenders to the Ordinary as are within the 
Eend:. Vid. Eccleſiaſtical cognizance and cenſure aforefaid 3 for which they are 
= 161 mp IN not to be ſued or troubled at the Law by any fuch Offenders ſo pre- 
- "> wad ſented as aforcſaid (5) 3 nor are they obliged to Preſent oftner than 
Lane Rep» twice a year, except it be at the Biſhop's Viſitation 3 yet they may 
(a)Can-115- preſent as oft as they ſhall think meet, if good occaſion ſhall fo re- 
(#) Can.116. quire(b) ; but they may not (on pain of being proceeded againſt 
by their Ordinaries, as in caſes of wilful Perjury in Courts Ecclec- 
ſiaftical)willingly and wittingly omit to preſent ſuch publick Crimes 

as they knew to have been committed, or could not be ignorant that 

(<) Can-117. there was then a publick fame thereof (c). Moreover, the Old 
Churchwardens are to make their Preſentments before the New be 

Sworn ; till which time the Office of the old continues 3 the uſual 

time for the New Churchwardens to enter upon their Office, is = 

x 
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firſt week after Eaſter, or ſome week following , according to the 
direRion of the Ordinary 3 before which, the old Churchwardens 
ſhall exhibit the Preſentments of ſuch enormitics as happened in 
their Pariſh ſince their laſt Preſentments, and ſhall not be ſuffered 74) Can. 118. 
to tranſmit. or pals over the ſarne to thoſe that are newly choſen 
(4).By the Nineticth Canon the choice of Churchwardens, Queſt- 
men., 'Sidemen ; or: Aſliſtants is to be: yearly made in Eafter-week 3 
and that by the Joynt-conſent of the Minilter and the Pariſhioners, 
if it may bez otherwiſe, the Miniſter to chuſe one , and the Pa-” 
riſhioners another 3 who at their years end ,, or within a month 
next.aftex, ſhall in the preſence. of the Miniſter and the Pariſhioners 
make a-juſt Account of what they have received-and disburlſed tor 
thc uſe of the Church, and-ſhalldeliver over what remains in their 
hands belonging to the Church, unto the next Churchwardens by Ce) Caneb5. 
Bill Indented (e ), 

(2+) One brought Action on the Caſe againſt Churchwardens, 
for a-falſc-and malicious Preſentment of him in the Spiritual Court, 
and, found for the Defendants; They prayed double Coſts on the 
Statute of 1 Jac. But Jones, Crook, and Berkley, Juſtices,denied it, 
for that the Statute doth not extend to Churchwardens for things Cf Mich, 
of their office in Eccleſiaſtical Cauſes (f.). They have their Action Car. B, R. 
of Treſpaſs at the Common Law for ſuch things taken away out of Caſe Xcrche- 
the Chyrch, as belonged to the Pariſhioners in reference to the v4! ver. 
Church (g). And the Releaſe of one of the Churchwardens, is SO 
no Bar.in Law tothe other (þ), If one tike away the Chalice or Go) oo Ha. 
Surplice out of the Church', Action of Treſpaſs lieth againſt him Triv. 12 Jac. 
at Common Law, and not in the Ecclefialtical Court (+). So if B-R- Buck» 
one lay violent handson an Ecclcliaftical perſon , an A&tion'lies in {#3 _ 
the Eccle(iaſtica]- Court, but he ſhall not there ſue for dammages'(k). hy 14 JecB 
If the Organs, or Pariſh-Bible or. the like ,. be taken away out of R.in Motan's 
the Church, the Action lies at the Common Law and not in the Caſe. 
Spiritual Court for the ſame, for the Churchwardens may have their _ ibid. 
Action at Common Law in that caſe (1) : But if the Parſon take hog 
away out of the Church the Scutcheon or Banner of ſome perſon B.R. B:23- 
decealed, his Widow ( if ſhe did put it there , and it be taken mie's Caſe. 
away in her life time ) may have her Action of Treſpaſs at Com- _ Rep. 
mon Law, or aſter her deceaſe the Heir may have the ſame AQ Cos ho 
on(m). | ſal.*s Caſe. 


| It is Felony 
and Sacriledge to fteal away the Pariſh Bible cut of the Church, and ſuable at Commen 


Zaw. (m) Co.g Ediq. & Trin 12 Jace Buckſale's Caſe. Roll.Rep. 


——_—_—— 


(3.) Trefpaſi brought by the Churchwardens of F. and declared, 
That the Defendant took. a Bell out of the faid Church , and _ 
M the 


ww 
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the Treſpaſs was done 20 Eliz. It was found for the Plaintiffs. Te 
was moved in Arreſt of Judgment, that it appears by the Declara. 
tion, That the Treſpaſs was done in the time of their Predeceffors, 
of which the Succefſor cannot have Action: and Atis perſonalis 
moritxr cum perſona, Vid, 1g H.6,66. But the old Churchwardens 
ſhall have the Action. Coke contrary, and that the preſent Church- 
wardens ſhall have the Action, and that in reſpe& of their Office, 
which the Court granted. And by Gawdy , Churchwardens are a 
Corporation by the Common Law , Vid. 12 H.7. 28.by Frowick, 
Ca) Hill.31 That the New Churchwardens ſhall not have an Action upon ſuch 
_— * a Treſpaſs done to their Predecefſors 3 Contrary by Taxley. Vid. by 
6 phy of Newton and Paſton, That the Executors of the Guardian in whoſe 
Fetherftone's time the Trefſpafs was done, ſhall have Treſpaſs ( # ). h 
Caſe. Leon. (4.) It is the duty of Churchwardens not only to take care of the 
Rep. Concernments of the Church, and to preſent Diſorders, as atore- 
ſaid, bur alſo to provide Bread and Wine againſt the Communion, . 
the Bible of the largeſt Volume, the Book of Common Prayer, 2 
decent Pulpit, a Cheſt for Alms, Materials for repairing the Church, 
and fencing the Church-yard, and the like, all at the Pariſh-charge, 
and (hall,zwhat in them lies, prevent the prophanation of Churches 
by any uſage thereof contrary to the Canons. It was agreed by the 
Court in Robert's caſe, That a Tax for the Church canuot be made. 
by the Churchwardens only.. Hetley*s Rep. 

(5-) In Butt*s Caſe, Moore Serjeant moved at Court for a Prohi- 
bition, becauſe where thecuſtome of the Pariſh or Village was, that 
the Pariſhioners have uſed to el&& two Churchwardens: and at the 
end of the year, to diſcharge one and ele another in his room, and 
fo alternis vicibus,&'e. By the New Canon now the Parſon hath the 
Elecionof one,and the Pariſh of the other 3-and that he that was: 
elected by the Pariſhioners, was diſcharged: bythe Ordinary at his 
Vifitation 3 and for thathe prayed a-Prohibition. Et allocat.as a thing. 

fs) Butrs Mus andof courſe. For otherwiſe (by Hubbard) the Parſon might 
C3ſe. have all-the Authority-of his-C hurch and Pariſh(o_). Thelike Caſe 
Noy Rep. tothis we have clſewhere reported ,, viz. The Parſon and Church- 
| high Y, bs wardens. in Londen by the Cuſtomeare a Corporation , and the Pa- 
vice wes Tifhjoners time out of mind, &c. have uſed at a-certain day-in-the 
the boly Veſi> * Veſtry to Ele& Churchwardens3z. They ele& A. and prefent him 
ments are kept. to the Archdeacon , who refuſes A. and forbids him to exercife the 
. Thls 4s uſed Office of aChurchwarden, becauſe the Parſon pretended,that by the- 
pts: arp '" new Canon: the Ele&ion of a Churchwarden belonged to him to 
once,2 Kin.to, diſpoſe, 8&c. and exerciſe the Office of Churchwarden. And A.is- 
22. where the ſued ex Officio in the High Commiſſion-Court, amongſt other things 
Baalites kep? touching that-:- A. prays a Prohibition, becauſe the Canon does not 
nk Si take away the: Cultome, Alſo it.would be very miſchicyous;- if = 
Paxſon- 


and. Sided, 


Parſon ſhould Ele& whom he pleaſe to be Churchwarden. And the 

Parſon and Churchwardens being a Corporation, then they may dif- 

poſe of the Goods and Lands of the Parith as they pleaſe. Coke 

Chief Juſtice ſaid, That a Convocation hath power to make Conſti- 

tutions for Eccleliaſtical Things or Per{0ns, 20 H.6.14. 21 E.4.46. 

But they ought to be according to the Law and Cuſtome of the 

Realm. And they cannot make Churchwardens that were Eligible, 

to be Donative without A of Parliament ; and the Canon is to be 

intended where the Parſon had nomination of a Churchwarden be- 

fore the making of the Canon. And now Rule was given for a Pro- Mich 

hibition, it cauſe be not ſhewn to the contrary, &c. ex motione Ser- _ Ry 

Jeant Fofter (2). : Noy Rep. 
(6.) As touching Sidemes, otherwiſe called Queſtmer, they are Theſe S1demen 

only ſuch as are annually choſen, according to the cuſtome of every _ calle 

Pariſh, to affiſt the Churchwardens in the enquiry and preſenting = oo _ 

ſuch Offenders to the Ordinary, as upon ſuch Preſentments are pro- j, pied Sy- 

ſecuted and puniſhable in the Eccleſiaſtical Court. nods men, 
(7.) In an Action of Treſpaſs againſt the Churchwardens, where thence corrupt- 

by the Statute of 43 Eliz.cap.2. if for a Diſtreſs taken by them, for | *—cnp0-<aogj 

money for the relief of the Poor, Treſpaſs be brought againſt them, F 

and Verdict paſs for them, the Defendants ſhall recover treble Dam- 

mages with their Coſts 3 And that tobe aſſet, &c. by the ſame Jury, 

or by Writ of enquiry of Dammages , it was Reſolved (1) That 

the Coſts ſhall not be trebled, but only the Dammages. (2) That the 

treble Dammages are well affeſt by the Jury, although that it benot 

done by the Court. Becauſe the words are | by the ſame Fury to be 

aſſet] and not Dammages to be trebled by them ('@)). ; [vgs verf. 
(8.) Upon an Habeas Corpus the Caſe was return*d to be, That H, Ney's R ep. 

being Churchwarden , refuſed to take the Oath of Enquiry of the 

39 Articles touching Eccleſiaſtical matters. And the warrant of the 

Commitment of the High Commiſſioners was to retain him , aud 

»ntil we ſhall give order for bis delivery. By the Court,&c.Until we, 

that is, All we, 12 Ed.44.3.9. 1 H.7.7. 4. that is not good ; for if 

then any of them dies, or be removed, The party ſhall never be 

delivered by that means: But it ought to be, Until he ſhall be lawful- 

ly delivered. - But notwithſtanding the Churchwarden was not out 

upon Bail, becauſe now alſo he refuſed to take that Oath: But with 

a So far forth as the Articles do agree with the Law of Ged and the 

Land, Note, that ſuch ſubſcription or conſent to the Articles 

13 Eliz, by a Parſon is not good. As it was Adjudged in 33, & 34 

Eliz. B.R. Clark againſt Smitbfield: But afterwards the Church- (3) Wharten's 

warden was delivered by the High Commiſſioners (6b). Caſe. 


Nyy's Rep. 
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(9.) If the Pariſhioners have time out of mind uſed 'to chufe 
two Churchwardens yearly, and to preſent them to the Archdeacon 


to be Sworn, and he have uſed to Swear them, and upon ſuch ele- 


cion and preſentation to him to be Sworn he ſhall retufe to Swear 
them, a Writ may ifſue out*of the King's Bench, directed to the 
Archdeacon, commanding hin) to Swear them , Mich, 15 Fac. B, R. 
fuch Writ was granted for the Churchwardens of Sutton Valence in 
Kent, for although there was'a Canon made primo Fac. to the con- 
trary, yet that cannot take away the cuſtome, Tr.15 Car,B,R. The 
like Writ was granted for the Churchwardens of the Pariſhes of 
Ethelborough and St, Thomas Apoſtles in London, after divers me- 
tions,and upon hearing of the Council on both fides, Paſch. 4 Car, 
B.R. Rot. 420. between Draper and Stone, The like Writ was grant- 
ed for the Churchwardens of Holberton in Devon (e).. If one be 
choſen Churchwarden, and the Official of the Biſhop refuſe to Ad- 
minifter his Oath to him, he (hall have a Special Writ direQed to 
the Official, commanding him to give him his Oath. Trin. 17 Fac. 
B.R. Biſhop's Caſe. Roll kep. Note, That an Attorney cannot be 
a Churchwarden: if he be choſen, and refuſe, and be fucd for fuch 
a Refuſal in the Ecclcfiaftical Court , he 'may have a Prohibition, 
Paſch.14 Car.1.B.R. in Wilſon's Caſe, & Trin. 15 Cer, 1, B, R. Bar- 
ker's Cafe. Roll's Cafes, 2. par. fo.272. 

(10.) By the InjunQions of King Ed. 6. An. 1547. to all the 
Clergy as well as Laity of this Realm, it is required , That the 
Parfon, Vicar, or Curate,and Pariſhioners of every Pariſh within this 
Realm , ſhall in their Churches and Chappels keep one Book or 
Regiſter, wherein they (hall write the day and year of every Wed- 
ding, Chriſtning, and Burial , made within their Pariſh, &c, and 
therein (hall write every perfons Name that ſhall be ſo Wedded, 
Chrifined, or Buricd. And for the ſafe keeping the {aid Book, the 
Pariſh ſhall. be bound to provide of their common charges ,-one 
fure Coffer, with two Locks and Keys, 'whereof the one to remain 


with the Parſon, Vicar, or Curate, and the other with the Wardens 


of every Pariſh-Church or Chappel, wherein the ſaid Book ſhall be 
laid up: Which Book they ſhall every Sunday take forth, and inthe 
preſence of ' the ſaid Wardens, or one of them, write or- record in 
the ſame, all the Weddings, Chriſtnings,and Burials made the whole 
week before; and that done, to hay upthe Book in the ſaid Coffer, 
as before. And for every time that-the ſame ſhall be omſtted, the 
party that ſhall be in the fault thereof, ſhall forfeit to the ſaid Church 


three ſhillings four pence , to be employed to the Poor mens Box of 
that Parifh (4). | 


(11) A 
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(11.) A man-taxed by the Paxiſhfor:Repatatioh of 'the Church, 
was ſued for the Tax ; by the Churchwardens !in the Ecclefiaftical Hill. 7 Jac 
Court: Depending this-Suit one of the: Churchwardens releaſed to 1609: B.R. 
the Defendant all Actions, Suits, and Demands; the other Church- Bot = 4 
warden: proceeded in the proſecution of the Suit, -and'upon this the grgunl.Rep- 
Defendant procured at Prohibition 3 upon -which 'matrex .ſhewed pur2 
therein was a. Demurr jayned. | Davenport moved for 4' Confſulta- - 
tion. The Queſtion was, where two Churchwardeni ſue in the Ec- 
clciiaſtical Court. for a'Tax, and one of them Releaſe, whether that 
Releaſe ſhall baxr his Companion'or not? It ſeem'd to him , that 
this Releaſe ſhall not be any barr to his Companion, 'or impediment 
' to ſue 3 for he ſaid, That Churcliwardens are not Parties intereſſed 
in the Goods of the Church , but are a ſpecial: Corporation for the 
benefit of the Churchz' for which he cited the Caſe in8 E: A. 6, 
The Churchwardens brought Treſpaſs for the Goods of the Church 
taken out of their poſſetſhon, and they counted 4d damuum Pare- 
chianorum, and not to their proper dammage; - and the 11 H. 4.12. 

12 H.7.27. 43 H.7:9. where it is ſaid expreſly, That the Wardens 
of a Church are a Corporation only for the benefit of -the Church, 
and not for the diſadvantage thereof ; but this Releaſe founds to 
diſadvantage of the Church, and therefore ſeems to be no Barr : 
Alſo this Corporation conliſts of Two petſons, and the Releaſe of 
one is nothing, worth ; for he was but one Corps, and the moiety 
of the Corps could not Releaſe 3: and for theſe Reaſons he prayed a - 
Conſultation.” Telverton to the contrary, and- he took a difference 
and faid, That he agreed, that if the! Wardens of the Church have 
once poſſcition of the Church, there in Actionof Treſpaſs brought: 
for theſe Gogds one Warden cannot Releaſe: But this Tax for 
which they. Sue is a thing meerly in Action, of which they have not: 
any poſic(on,:and there he cannot Sue alone 3 -and therefore this 'Re- 
leaſe ſhall barr his Companion. The Coutt interrupted him and 
ſaid , That, clearly Conſultation ſhall be' granted ; Fleming Chief 
Juſtice, We ' have not need to diſpute this Releaſe, whether it be 
good or not? and:there js a difference where Suit is' commenced be- - 
fore us, as if Churchwardens brought Treſpaſs here for Goods of 
the Church taken, and one Releaſe, then we might diſpute whether 
this Releaſe were. ggod or notz but when the matter is originally - 
begun before them in the Eccleſiaſtical Court , and there is the pxo-- 
per place to ſue for this Tax, and not any where elfe, we have no- 
thing to do with this Relaſe 3 for which reaſon by the whole Court : 
a Conſultation was granted. In an Adcion in the Ecclefiaſtical Court - 
by two Churchwardens, if the Defendant-plesd the Reteafe'of one. 
of them, that ſhall be tried there, and no Prohibition ſhall be granted. . 
Vid Roll. Abr.ver, Probibitiog, page306.un.3. 
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Rot.177. 
P.x 1 Car.B. 
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Mich.14 Car. 
B. R. Th 
Churchwaxr- 
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don and Dun- 
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'Roll-Abr. 
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Mich. 15 Car. 
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(12.) If the Churchwardens of a Pariſh have uſed rime out of 
mind, &c. to chuſe the Pariſh-Clerk, and Suit be in the Eccleſiaſtical 
Court to remove him, and to put in one of the Parſon's choice, a 
Prohibition lies, as in WalpooPs caſe; but there the Prohibition was 
granted by the conſent of parties, to try the cuſltome. The like 
Prohibition. was ,granted between Brown and Crawſhawe for White- 
Chappel Parith. And the like granted between Beaumont and Weſt- 
ley for the Pariſh of St.Cxtbberts in Wells, 

(13.) If a Preſentment be made by the Churchwardens of a Pa- 
Tiſh in the Ecclefiaſtical Court, That F. S. one of the Pariſhioners 
is a Railer and ſower of Diſcord among his Neighbours, a Prohibi- 
tion lies for that belongs to the Leez, and not to that Court, unleſs 
it were in the Church or ſuch like place. 

(14.) Where the Pariſhioners of a Pariſh have uſed time out of 
mind, 8c. to chufe one Churchwarden, and the Vicar another 3 and 
afterwards a Canon is made, That the Vicar ſhall chuſe both, and fo 
he doth accordingly , and the Pariſhioners ſhall chuſe one according 
to the cuſtome , and the Ordinary diſallow him , and confirm the 
Two choſen by the Vicar, a Prohibition hath been granted in this 
Caſe. So likewiſe a Prohibition was granted againſt the Church- 
wardens, choſen by the Parſon of St. Magnus near London- Bridge by 
force of the Canon, on a ſurmize, That the Pariſh had 2 cuſtome to 
Ele& both Churchwardens. The like alſo was granted for Abcharch 
in London, | 

(15-) Where the Churchwardens ſued in the Eccleſiaſtical Court 
7.S. ſuppoſing in their Libel , that he and all thoſe whoſe Eſtate he 
hath in certain Land next adjoyning to the Church-yard, have uſed 
time out of mind,&c. to repair the fences of the Church-yard next 
adjoyning to the ſaid Land: In this caſc it was faid, that a Prohibi- 
tion lies, and that it ought to be tried at Common Law) for that 
it is a charge to the Temporal Inheritance. : 

(16.) If the Pariſhioners ſue the Churchwardens of the Pariſh 
in the Eccleſiaſtical Court to make an Account, and in that Suit 
coſts of Suits are Taxed.for the Pariſhioners againſt the Church- 
wardens, and after the Churchwardens pay the coſts to one of 
the Pariſhioners, and thereupon he that receives the coſts gives a 
Releaſe to the Churchwardens for the ſaid coſts, and that Releaſe is 
after pleaded by the Churchwardens againſt the other Pariſhioners 
in the Ecclefiaſtical Court, and they there diſallow it 3 yerno Pro- 
hibition granted, for that they have cognizance of the Original, viz. 
the colts, they (hall have cognizance alſo whatſhaH be a ſufficient 
payment thereof. And in this caſe a P:ohibition was denied. 


(17.) The 


——— 


—(17;) The Churchwardens cannot preſcribe to have Lands to 

them and their Succefſors, for they are not any Corporation to have Paſch:37-El. 
Lands, but for Goods for the uſe of the Church. | And therefore it B- inter Long- - 
ſeems at the Common Law, if a Feoffment be made to the uſe of the _—_ FOI 
Churchwardens of D. it is a void uſe, for they have no capacity for © © 

ſuch purchaſe. TI 

(18.) The Churchwardens gift of Goods in their cuftody with» 

'out the aſſent of the Sidemen or Veſtry, is void. If a man take the OE 
Organs out of the Church, the Churchwardens may have Action of _ —_. 
Treſpaſs for them, for the Organs belong tothe Pariſhioners, and Caſe, circd ' 
not to the Parſon; therefore the Parfon cannot ſue him in the Ec» by Coventry. 
clcſ{iaſtical Court that takes them away. - The Churchwardens by T+45 

the affent and: agreement of the Pariſhioners may take a decayed 1 heyy | 
Bell, and deliver it to the Bell-Founder; and that by their agreement Adjudg'd. : 
he ſhall have 4 /. for the caſting thereof, and retain it until the 4}, Mich. 37,38" 
be paid; and that Agreement of the Pariſhioners {hall excuſe the omen | 
Churchwardens ina'Writ of Account brought againſt them by their ny 
Succeſſors Churchwardens for the Parifhioners are a Corporation yt ſup. Ad-.- 
to difpoſe of ſuch perſonal things as appertain to the Church. - judg'd. - 

(19.) B.. Churchwarden- of the Church of S. was ſued: in the 

Eccleſiaſtical Court to Account for the Moneys which he had recei- 

ved and expended by reaſon of his Office the laſt year paſt, and for 

obtaining a Prohibition he ſuggeſted, That per Legem terre, he ought 

to Account before the Minifter of his Pariſh, the ſucceeding - 
Churchwardens, and a great number of the Pariſhioners; and that 
he had Accounted accordingly. © Henden, the Eccleſiaſtical Judge ex 

Officio may compel him to Account | before him: -I agree that 
Churchwardens for all perſonal things concerning the Church are a 
Corporation $ E.4.6. and for Goods of the Church they may have Bill. 16 Jac. © 
Aion, and count to the damage of the Pariſh, and the ſucceeding oy" Biſhop's » 
Churchwarden may have Action againſt his Predeceflor as againſt a Rolf Rep. 
Stranger, but not as againſt an Officer for what he did ratione Officii, : 
and then if he ſhall not be enforced tc Account in the Eccleſiaſtical 

Court, then there will be no remedy againſt him, vid. 12 H. 28, 

(2) Heis an Ecclchiaſtical Officer, and therefore proper to the Ec-- 

clefiaſtical Judge to have Juriſdition of his Account; And a Clerk + 

of a Parfſh may ſue in the Eccletialtical Court for his Fees, which are 

called Largitiones Charitative, vid. Regiſter fo. 52. for he is quodam- 

modo an Officer Spiritual,2 1 E.4.47, But notwithſtanding this, a 

Prohibition was granted 3 And Mountagnue Chict Jaſtice ſaid, That 

a Churchwarden is-not an Ecclcfiaſtical Officer, but Temparal-em- 
ployed in Ecclcliaftical bulineſs; Quere , Whether in that caſe the 
Miniſter may require him to render an Account ? and if he refuſe, 
Whether the Eccleſiaftical Judge may compel hin to-Account.. 
(20. In-: 
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: (20. Ta-TrefpaGby:Ghurehwardens,for taking # Bell out of the 
Church:in the time of-:their:Predeceſfors, it was Adjudg'd, That the 
Action did lie, whereas it was declared ad damnum ipſorum , which 
ſhall be ſuppoſed ad damwum Parochianoram. 

(2 1.). The Pariſhioners of the Pariſh-of Al-Hallewes in Londoy, 
did preſcribe tochuſe their Churchwardens every year , and they 
choſe W. their Churchwarden; :The Parſon by virtue of a late Ca- 
non, that he ſhould have the Ele&ionchoſe C. to be Churchwarden, 
and procured him to be Sworn ir the Ecclcfiaftical Court 3 and a 
Prohibition was prayed , for that it being a Special cuſtome the Ca- 
nons cannot alter it, and if every, Parſon;might have Ele@ion of the 
Churchwardens without the affcnt of the Pariſhioners, they might 
be much prejudiced: And fo it wasfaid, That it had. been Adjudg'd, 
Paſcb.5 Fac. inthe caſe of the Pariſhioners of Walbrookin London. 

(22.) Although (as aforeſaid) the Law doth make Church- 
wardensa kind'ot- Corporation, and enables them: by that Name to 
take moveable Goods and Chattels, and to. ſuc andibe ſued at Law 
concerning ſuch Goods for the-uſe and benefit of their Parith 3 yet 
they cannot take an Eſtate of Lands to them by name of Church- 
wardens, nox.can Churchwardens preſcribe to have Lands to them 
and their Succeſſors, for they are no Corporation to have Lands, but 
for Goods of the Church only. | 
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CHA P. XIV. 


'. Of. Conſolidation or Union of Churches. 


' +, Caſes it maybe made, _ 
2. The ſeveral kinds of Conſolidation. 
3+, The reaſour. aud grownds thereof in the Law, 
' 4+ The Requiſites of Law in order t0 aConſolidation. a3597Þ 
5. How Conſoliqation. is profiliſed, bere with us., #nll \baw' in 
*_* France. © + ; _ bg TR” 2 nk 
6. The diviſion or diſtin&iion which the Canon Law makes of Con- 
'  ſolidatjon. | 


Ts Copſolidation, what; whence ſo called ; by who, and in mbat 


""" Onſolidation. is the uniting, combining, or conſolidating "ONE 
_ of two Churches or Benefices in;one (a). This cannot (9) os 21x 
| MA be done without the conſent of the Biſhop, the Patron, 37 x. 8. c.21, 
and: the Iycumbent- This word thus uſed in an Eccleſiaſtical ſenſe, 
takes its denomination from what the Civil Law/intends by confo- 
lidating the Intexeſt of Poſſeſſion and Property together, which in 
that Law is called, Canſalidatio uſugfrutius & proprietativs, Aswhen 
a man having the. Yſafructof certsin Lands by way of Rent,Deviſe, 
or otherwiſe.,  dath,tþen-and. at the: ſame.:time purchaſe the-Feeor 
Inheritance thereof 3- boc caſu Conſolidatio fiers dicitur, Inftit. 4s U- 
ſufrntt.Y.3. So.thatin ſuch Secular concerns, according to that Law, 
it properly ſignifies an Uniting of the poſſeſſion, occupation, or pro- 
fit, "with the Property of . the thing ſo prepoſleſſed 3 whict-is fome- 
times. called 2n!Uuisy of. poſſeſſion , being a Joynt-poſſeſſion of two 
Rights jn-the ſame perſon by diſtin& and ſeveral Titles. By che'Sta- 7 'Eq;.c.,. 
fate of 37 H8:cap.21. it was lawful to make an Union or Conſoli- 19 Car, 2:c-3. 
dation of two Churches in one, whereof the value of the one was 
not above {ix pounds jn the King*s Books of the Firſt- Fruits , and 
not above one wile diſtant from the other. And by a late Statute of 
17.Gay. 2. cap. 3. it-may be-Jawful for: the Biſhop: ofthe Divceſs, 
Mayor, Bayliffs,&c.. of any City or Town Corporate; andthe Pa- 
tron pr Patrags, to unite two Churches or Chappels inany ſuch City, 
Town, 'gr the Liberties thereof; provided the Churches fo united 
exceed. not the anuyal valuc of an hundred pounds , unleſs-the Pa» . 
riſhiqners alirg gtherwiſc. See ths Statute at large. - © CJo TOs 
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Of Conſolidation, or : 


(2.) By this Conſolidation or Union of Churches one of the 
Benefices becomes void, yea extin& in Law, Illed enim quod alteri 
unitur, extinguitur, neque amplius per ſe vacare dicitur, DD. inc, 
cam acceſſſſent. de Con(tit, & I ndo.Gomez.in Regul, Cancell.Gall, de © 
Trien. poſſeſſ. q. 8. Je. Andr. ad Clem. 1. de Supplen.. Neglig. Prelat, 
Again, the Lawn. cxpreſiiteims ſays; That interext Seneficia U- 
aioue, quando duo vel plnra Beneficia in unum in perpetuum conjun- 
guntur, C. Sicut unire, de Exceſi, Prelat. Of this Conſalidation or 
Union the. L'zw makes #-threefold diſtinion; or it may be done 
three ſeveral ways in conſtruction.of Law, (1) When 'one. and the 
ſame perſon is ſet or appointed over two Churches. Can. & temporis 
qualitas. 16,9.1. c:t," Ne Sede vacante. This with us amounts toa 
Plurality, but not anto'a Confolidation or Union. ,: (2) When' one 
Churchis united to another, that that which is United , amittir 
p6 ſuum, & eo utitur cui fit unis. c, Recolentes, S.$in.'de Stat Mona. 
& Lindw. de Locat. & Condudi, c. licet glo. verb. Appropriationum; 
(3) When Two or more Churches or Benefices are fo united toge- 
ther, as that the one is not ſubject to the other , jn which caſe Quod 
meliis eſt, retinetur.. argic. Medicamentum. de penir. ft, 1; gl. in 

: ONT 1 | 


 regn.11,CancelkInnae;s, 


- (3): There art ſeveral Caufes or Reaſons in the- Law for this 
Confolidation, Incorporation, Annexation, or Union of Churches} 
and they. are chicfly-thele five; ' (1) Anunlawful dividing of thoſe 
Churches or Ecclefiaſticat: Benefices , precedent to their reintegra- 
tion or intended. reconſolidation, as when ſuch as had been formerly 
anited, were illegally;divided; Otho, Conftit.'Ne Ecelefia una, c.cum 
fit arg. gl. ib. in ver.Keintegrentur; (+)'For the better Hoſpitality, 
and that the ReGor might thereby be the better enabled to relieve 
the Poor, 25. q. 2. poſteaquam, Y; bi ita. & dif. gl, Otho, Conf, 
(3) The overnighneſ(s. of the Churches each to other in point of 
Scituation, infomuch that one Re&or may cotnmodiouſly difcharge 
the Cure of: both, by reafon of the vicinity of 'the places. Arg.extr, 
de Prebend. c.Majoribus. | (4+) For or by reafon of '#'want'or defeR 
of Pariſhioners,” as when one of- the Churches is deprived of her 
people by ſome incurſion of an Enemy , -or by fome mortal Difeaſe 
ox Sjckne(s, or the like, 11.9.1.Unio. &-gloſſ. ubi ſupra. (5:) For 
and. by rcaſon of; the extream Poverty of one of the Pariſhes.” Extr, 
decta i qua. cam 16. Extr, de Prebend; vacant.' in. fir, -vid. Fholf, 
Syntagm. jur. lib..17. cap.5-nu.7- All which Cauſes or Reafons of 
Conlolidatiorr are enumerated out' of the Canon 'Law-by- Fobnt de 
Aton'inhis Gloſs upon Cardinal Otho's Conſtitutions; and whatever 
othericauſes: of. Conſolidation are aſſerted by the'DD. may be all 
referr*d to one or other.of the forefaid Reaſons: - Likewiſe, 'there 
are certain Solemnities required by the Canon Law, to be uſed and 
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obſerved in the conſolidation and union of Churches and Eccleſi-, 
aſtical Benefices, the impracticability whereof in this Realm, having 
otherwiſe provided in ſuch cafes, can have no ſuch malign influence. 
in Law, as to invalidate the thing for want of ſome Circumſtantials, - 
ſo long as there is a retention of the. Efſentials,, "according to the 
Laws atid Conſtitutions of this Kingdom. Unio fatle «h Epiſcopo de- 
bet interutnire Conſenſis Capitnli ſui, Clem. fi Una. de reb, Eel, non 
aliend. Ttem requiritur Conſenſus Patroni, Clem. in agro. F, ad bec 
de Stat. Mora. Item, Nullum babet effefium vivente Beneficiato, Card, 
in le ae Si una,Ec. Item, Verus valor Beneficiorum Expri- 
mi deber;eve. k CE ig: ah 
» fa.) In all Confolidations regularly there ought to. be Cauſa Ne- 
ceſſitats vel Urilitatis : Alſo the juſt and true value of the'Benefices 
ought to be known, as well of that which is to be united, as of that 
to whichthe other is vnitablez in order whereunto there ought to 
if A roars of Enquiry touching, the ſaid cauſe.and value, 
ichall perſons pretending Interctt, are to be or may be preſent 
'Siirtimphs: or Notice. thereof: timely given them to that end 3 
b Confolldation or-Union of 'that' kind ought to be made nox 
v0 voeundis, © Rebuff. Refp.195. ror 
* E- This Form:touching Conſolidations and union of Churches 
and Ecc]efiaſtical Benefices is praQticed in France z which, though 
amet nothing therein but what ſeems” conſonant to Reaſon, 
yet tht Stiatlite-Liwsof this'Realm have herein made other provi- 
fion iri this matter; And that which we now commonly call Conſo- 
lidation, the Canon Law, which is beſt and moſt properly acquainted 
with this matter, calls Vion Touching which there are in uſe and 
practice many things in divers Nations and Countries, which were 
Incognita to the Interpreters of that Law, and notin all things con- 
ſonant to each other 3 thereby rendring this Subje& the more per- 
plexed by reaſon of the ſeveral modes of practice, divertified ac- 
cording to the various Conſtitutions of ſeveral Nations reſpeQively 
for which reaſon the Interpreters of the Canon Law are the leſs po- 
litive in reducing the ſtate of this matter to ſuch a point of certain- 
ty, as may be ſaid Infallible in Law 3 only they all agree in ſome cer- 
tain Eſſentials toan Union, as alſo (for the moſt part) in this Dcfi- 
nition thereof , viz, That Unio eſt Beneficiorum ſeu Eccleſiarum ab 
Epiſcopo, vel ab alia Superiore fafia annexio. To which this alſo 
may be added by way of deſcription, though not by way of defini- 
tion, That quando fit unio, Eccleſia in proprietatem concedi ſolet. Cap. 
in cura.de jur.Patronat. and it muſt be VUnio Beneficioram, for there 
cannot be an Union unleſs there be plure Beneficia in the caſe. L, 1. & 
per totum. ff.de Optio. Legat, Aifo it is Beneficiorum ſeu Eccleſiarum, 
becauſe the word | Bexrefice} is in it ſclt a general term comprehend- 
Z-3 | ing 


of Confolidationjor Union of Churches. = 
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iog all Benefices, great and ſmall, Regular and prirgrkcgp pep and 
Offices: C.1. de reg jur. in 6. ce. extirpande. $.qui vero. de Prebend. 
So that Biſhopricks, as well as other Benefices, may be united and 
annexed ; But a Biſhoprick, which the Law calls calmen Dignita- 
tis, doth not regularly fall under the name or notion of Benefice ; 
C. pen.de Prebend 3 and yet two Biſhopricks may be united. c Dect« 
mas, & ſeq.16.4.1, Rebuff.de Union, Benefic.un.4,5. 

(6. )* This Conſolidation or Union at the Canon Law, is cither: 
Perpetual or Temporal ;, if Perpotual,then.it muſt be ſo expreſſed in 
the Union, that in perpetunm wnivimu : c. expoſuiſti, de Preb, it 
Temperal, then it is only for his life in whoſe favour the Union is 
made, c.1.ne Sede vacante ,. and at his death it expires 5 C..qu0niam - 
Abbas, de Offic, Delegat. But the PraQtice with us knows nothing 
of the Temporal Member of this. diſtin&ion 3 nor is the pradiice 
thereof at this day, received in France, Rebuff, ubi ſupr. nu. 9. ſuch 
Temporal Unions being only in contemplatione perſone, non Eeclefie, 
whereas the Law is, Eccleſie magis favendum eft, quam perſone. Die, 
c.1,& crequiſiti, de Tefla, & Oldr. Conſil.2 57. And where two. Pa- 
rochial Churches are conſolidated.or united, that Church to which 
theother is-united, ſhall be the Superiour and..principal, the other 
which is-united, is the Inferiour and Acceſſory , yet ſhall enjoy the 


Priviledges of that Church to which ſhe is united. c« recolexter, in 
fin.de tat. Monach.. Laftly,The more worthy.Bencfice is.never united 
to the minus digno, and therefore a Parochial Church may not be 
united. to a Chappel, ſede contre.Sic c,expoſuiſti, de Prebend... 


CHAP, XV. 
Of Dilapidations. 


t, What Dilapidation ſignifies ; bow many waies it may happen ; + 
the Remedies in Law-in caſe thereof, and to what Court the 
| cognizence thereof properly belongs. 
2, Proviſion. made by the Canon for prevention of  Dilapidati-- 
LA 7 
3. Dilapidation twofold in conſtrafion of Law; An Expoſition of 
the. ſaid Canon the Biſhops power of Sequeſtration in caſe 
of omg 1p up | LS 
4. By whom the Body of the Church, and by whom the Chancel ſhall 
>... be: kept in repair; How the charge of Repair inthe caſe of 
' ''*  Dilapidations ſhall be apportioned;, aud what the Law in 
 ſnch caſes, where owe Pariſh is divided into Two. 
5, Dilapidation of Eccleſiaſtical Edifices, a good cauſe in Law of 
Deprivation, 
6. The Injundiion of King Ed. 6, for prevention of Dilapidati- 
ons | 
...7, Leaſes made by a Parſon, moid by Statmte for Non-refidence , to- 
- go Dilapidations, 
$. The waſting the Woods of a Biſhoprick,, a Dilapidation in Law; 
ſuch Woods being the Dower of the Church. 
9. A Vicar felling down Timber Trees and Wood in the Church- 
yard, is a Dilapidation, and good cauſe of Deprivati- - 


on. 
"D 
þ- | other the Editices of his Eccleſiaſtical Living to go to 
" ruine.or decay, neglefing to repair the ſame; It ex- 
tends alſo to his committing or ſuffering to be committed any wilful 
Waſte in. or. upon the Glebe-weods or other Inheritance of his- 
Church. Againſt which, proviſion-is made by the-Provincial Con- 


llapidation is the Incumbents ſuffering the Chancel or 


ſitutions , whereof Sir Simon Degge takes notice in his Parſons (2) P31 Covaſe - 


Counſellor Ca); though in truth the Canon there provides rather as 
to ſatisfaGion for, than prevention of ſuch Dilapidations. Lindw.c. fi 
Redor alicujus Eccleſie, & Gloſſ.ibid, But the Canou Lawis cxpreſs 
and full in all reſpes relating to this implicit Sacriledge , nor doth 
the Cuſtome of Exgland or the Common. Law leave the Church 
without ſufficient Remedy in this. caſe, albeit. it poſtpones the ſati(- 
faction. 


par-1-Ccap.s., . 


Of Dilapidations. i <a 
faQion of dammages for Dilapidations to the payment of Debts, as 
the Canon Law prefers it before the payment of Legacies. Sir S4- 
mon Degge in the forementioned place makes mention of the Inhi- 
bition out of Chancery to the Biſhop of Durbam by order of 
Parliament in Edward the Firft's time, fos waſting the Woods be- 
. (4) Co. 11. Jonging to that Biſhoprick (b.);""'AVfolof the Archbiſhop of Dub- 

-x 1 lin's being Fined three hundred Marks for disforreſting a Forreſt be- 
Is + phy longing to his Archbiſhoprick (ce). Likewiſe,that by ſeveral Books 
4 '_ of the Common Law, a Biſhop,&c. waſting the Lands, Woods; or 
(d) 20 H. £, Houſes of his Church, may be depoſed or deprived by his Superi- 
46-2. our (4). And in caſe any Parſon, Vicar, &c. ſhall make any Convey- 
2 H.q-3-b- ance of his Goods; to defraud his Succeſſor of his Remedy in' caſe 
_-_ - 94: of Dilapidations 3 in that caſe it is provided hy the Stat. of 13 E- 
oE 4 he * liz. c.2. that the Spiritual Court may in like manner proceed againſ 
| the Grantee, as otherwiſe it might have done againſt the deceaſed 
Ce) St.13 El. Parſon's Executors or Adminiſtrators (e): andallſuch Grants to 
"FN defraud any perſon of their juſt aQions , were made void by a kter 
Sr.13 El. Statute (F). It is agreed, That the cognizance of Dilapidations 
$3 properly and naturally. belongs to the Eccleſiaſtical Juriſdiction, and 
no Prohibition to lie in the caſe or if ſuch happen to be granted, 
(2) F.N.B-51- then the ſame to be ſuperſeded by a Conſultation (g): yet it ſeems 
Actions upon the Caſe grounded upon the cuſtome of England, have 
(b) Vid. Parſ, been brought in this caſe at Common Law, and Dammages reco- 
Eounſ par. 1- vered (h). It isalſo enacted by the Statute of 14 Eliz, That that 
74 '4 E1, Moneys recovered upon dammages for Dilapidations, ſhall bt\ex- 
(2 +5" pended in and upon the Houſes,&c. dilapidated (+). 

(2.) Cardinal Othobox in his Canon | De Domibus Ecclefiarnm re- 
ficiendis | hath conſtituted and ordained, That all ſuch Eccleſiaſtical 
perſons as are Beneficed, take ſpecial care , that from time toxime 
they ſufficiently repair the Dwelling-houſes and other Edifices be- 
longing to their Benefices as oft as need ſhall ſo require ; unto which 
duty they are carnelily and frequently to be exhorted ayd .admo- 
niſh'd, as well by their Diocefans as by the Archdeacons. [Ant if 
they ſhall for the ſpace of two months next after fuch Monition 
negle& the ſame, the Biſhop of the Dioceſs may from thenceforth 
cauſe it to be effeually done at the Parſon's charge out of the pro- 
fits and fruits of his Church'and Benefice, taking'only (0 rtiach and 
no more as may ſuffice for ſuch Repairs And' the Chantt!s' of 
Churches to be in like manner repair'd by thofe 'who. are obliged 
thereto. Andas to Archbiſhops, Biſhops, and other-itfcrivur Pre- 
lates, they are by the ſaid Canon enjoyn'd'to keep their Houſes and 
Edihices in good and ſufficient Repair ſul divini Judicii atteſt atione. 
Coxſtit. Othobon. de dom, E-cl. refic, Sub divini Fudicii atteſftatione 
( h.e.) damnationis eternge in extremo Calculd, glo. in ver, Sub divint, 
Conſt, Othobon.de refident, Arehiepiſc, (3.)By 
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of : Dilotidations. 


_ (3+) By the Gloſs on that Canon it is inferr*d, That a Parſon my 
be guilty of Dilapidations, or of a Negle& in that kind two waies, 
viz, either by not keeping the Edifices in good repair, or by not re- 
pairing them being gone to decay. That Canon chiefly refers to the 
Manſion-houſes of all Benefices Eccleliaſtical, and that not only of 
all Parſonages and ReRories, but alſo of all Biſhopricks, - and of all 


Curates and Prebends,and of all others having Eccleſiaſtical Livings - - 


but not ſpecially (by the words of-this Canon) unto their Farm- 
houſes, though they alſo are by the Canon Law provided for in caſe 
of Djilapidations. And ſuch as negle& the Reparations aforeſaid, 
may. be accuſed and convicted thereof befoxe the Dioceſan , who 
hath power to ſequeſter the Fruits of ſuch Benetice for the Repara- 


tions aforcſaid, Glofſ. in ver.ceſſaverit.in difi.Can. (uch Fruits thereof : 
being in conſtruction of Law, as it were tacitly hypothecated by a - 


certain kind of Priviledge for fuch Indemnity ; and- for that reaſon 
the Biſhop in ſome caſes may for that end ſequeſter the ſame. 


| (4-) And whereas in the aboveſaid Cano it is ſaid , That Chan - 
eels (hall be kept in repair by ſuch as are thereunto obliged, it isto - 
be underſiood,that that is ſpoken by way of alluſion to the common 


Cuſtome in Exg/and, whereby the Body of the. Church is uſually 


repaired by the Pariſhioners, and Chancels by the ReQtors, who not- - 
withſtanding ought to be at the care, though not at the coſts, of the 


Other alſo ; he being annually accountable to the Biſhop for the 
ſame, if the Biſhop ſo pleaſe ; for which reaſon the Recor hath 
power to audit the Accounts of the coſts and charges about ' the 


ſame, asalſo what ſhall be given or bequeathed by way of Legacy - 


for that end and purpoſe, And where this cuſtome prevails , That 
the Pariſhioners ſhall repair the Body of the Church, it is not to be 
underſiood, that this is incumbent on them as a Real, but as a Per- 
ſonal duty or burden; yet every Pariſhioner proportionably to that 
quantity of Land which he holds within:the Pariſh, and number of 
Cattel he feeds on the ſame : Gloff ibid. in ver.ad hoc tenentur. And 
in. caſe one Pariſh be by legal Authority divided into-F'wo, in that 
caſe, if ſuch diviſion. were made by and with the conſent of thete 
Four, viz. the Biſhop, the Patron, the Parſon, and the Pariſhioners, 
then the more Ancient Church ſhall not contribute to the Reparati- 
ng; the New, for that now they are two. dictinct Pariſhes. Glof. 

'” 4h | | 

(5: ) Sir. Ed. Coke inthe third-part of his Inſtitutes, having ſpoken 
of ercing of Houſes and Buildings, &c. tells us what he tinds in 
the Bapks of the Common Law and Records, touching Dilapida: 


Co.Inft. pay--- 


CaP. $7. 


29 E.3-16, - 


#:025 and decay of Buidings, and having Margined as here in this 2 Hg. f.. - 
Margent, ſays, That Dilapidationof Ecclefrafiical Palaces, Houles, 
and Buildings.is a good cauſe of Deprivation. . 


(6.)By 
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Of Dilapidations,\ 
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(&) Biſhop 
Sparrows 
Colle& of 
Articles, &c, 


PazS + 


Hill.z1 Eliz. 
*B. R. Mott & 


(6. By the Injun&tiors of King E4.6., An.1547- to all his Cler- 
y, it is required , That the Proprietors, Parſons, Vicars, and Clarks, 
aving Cburcbes, Chappels , or Manſions, fpall yearly beſtow upon the 


ſame Manſions or Chancels of their Churches being in decay, the fifth 


part of their Benefices , till they be fully repaired; and the ſame fo 
repaired, ſhall alwaies keep and maintain in good eftate (k)), Conſonant 
to which is the Thirteenth Article of Queen Elizabeths InjunQions, 
given to all the Clergy, An.1559. 

(7.) The Caſe was, where the Parſon made a Leafe to the 
Plaintiff for 21 years after the Statute of 13 Eliz. of Lands uſually 
Lett, rendring the ancient Rent, the Patron and Ordinary confirmed 
it, the Leſſee lettpart of the-term to the Defendant,the Parſon dicd, 
the Succeſſor, entered and leaſed to the Defendant 3 againſt whom 


Þal:'s Caſe. the Leſſee brought Debt upon the former Leaſe , who pleaded the 


Cro-par. I. 


What Timber a 
B:ſhep ma y 
fell, and for 
What purpoſes. 


Statute of 13 Eliz. which made all Leaſes void, where the Parſon is 
not reſident, or abſent for $9 daies: It was Adjudged, That the 
Leaſe was void by the death of the Incumbent for the Juſtices 
faid, The Statytedoth provideagainſt Dilapidations, and for main- 
tenance of Hoſpitality 3 and therefore provided the Leaſes ſhall be 
void not only for Non-reſidexce , but by death or refignation; for 


otherwiſe Dilapidations thould be in the time of the Succeſſor, and 


he cannot maintain Hoſpitality. 

(8.) The waſting of the Woods belonging to a Biſhoprick, is in 
the Law underſtood as a Dilapidation, as was formerly hinted. . 
Note, By Coke Chicf Juſtice , a Biſhop is only to fell Timber for 
Building, for Fuel, and for his other necefſary occaſions, and there 
is no Biſhoprick but the ſame is of the Foundation of the King 3 the 
Woods of the Biſhoprick are called the Dower of the Church, and 
theſe are alwaics carefully tobe preſerved; and if he fell and deſtroy 
this, upon a motion thereof made to us (fays the Lord Coke) we 
will grant a Prohibition: And to this purpoſe: there was a great 
Cauſe which concerned the Biſhop of Dureſm, who had divers Cole- 
Mines, and would have cut down his Timber-Trees for the main- 
tenance and upholding of his Works; and upon motion in Parlia- 
ment concerning this, tor the King, Order was there made, that the 
Judges ſhould grant a Prohibition for the King 3 and we will here 
(lays he) revive this again, for there a Prohibition was fo granted. 
And foupon the like motion made unto us in the like caſe, we will 
alſo for the King grant a Prohibition by the Statute of 35 E,1. If a 
Biſhop cut down Timber-Trees for any cauſe, unicfs it be for neccſ- 
ſary Reparations ( as if he ſell-the ſame unto a Stranger ). we will 
grant @ Prohibition: And to this purpoſe I have ſeen (faid he) a 
good Recordiin 25 E. 1. where complaint was made in Parliament 
of the Biſhop of Dureſm (as before) for cutting of FROIOn 

or 
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for his Cole-Mines, and there agreed that in ſuch a caſe a Prohibition 
did liez and upon motion made a Prohibition was then granted ; Mich. 12 Jac. 
and the Reaſon then given, becauſe that this Timber was the Dower _ Sapwos 
of the Church; and (© it ſhall be alſo in the cafe of a Dean and —_—_ 
Chapter 3 in which cafes, upon this ground we will grant(as hefaid) Buiftr.Rep. 
Prohibitions.z .and the whole Court agreed with him herein. Alſo 
in Szkar's caſe, againſt whom Judgment being given for Simoxy, yet 
hebeing by aſſent of partics to continue in the Vicarage for a certain 
time, this time beivg now paſt, and he till continuing in poſſ:Hion, 
and committing of greatWaſte,by pulling down the Glaſs-windows, 
and pulling up of Planks, the Court granted a Prohibition,and faid, 
That this is the Dower of the Church , and we will here prohibit y;., 13 Jac. 
them, if they fell and waſte the Timber of the Church, or if they B.R. 7h Xing 
pull down the houſes : And Prohibition to prevent Dilapidations, againſt Zakar. 
and to fiay the doing of any Waſte,was in that caſe awarded accord- Bulftr. pare 
ingly. : | 
£5.) In a Prohibition, the Caſe was this: A Vicar lops and cuts 
down Trees growing in the Church-yard 3 the Churchwardens hin- 
der him in the carriage of the ſame away, and they being in Trial of Mich. 13 Jac. 
this Suit: The Churchwardens by their Counſel , moved the Court _ _ 
for a Prohibition to the Vicar, to ſtay him from felling any more. poo : 
Coke Chief Juſtice, This is a good cauſe of Deprivation, if he fell Bulftr. par. 3- 
down Timber-Trees and Wood, this is a Dilapidation ; and by the 
Reſolution in Parliament,a Prohibition by the Law ſhall be granted, 
if a Biſhop fells' down Wood and Timber- Trees. The whole Court 
agreed clearly in this, to grant here a Prohibition to the Vicar to in- 
hibit him not to make ſpoil of the Timber, this being (as it is called 
in Parliament) the Endowment of the Church. Coke, we will alſo 
grant a Prohibition, to reſtrain Biſhops from felling the Wood and 
Timber-Trees of their Churches, And fo in this principal Caſe, by 

the Rule of the Court a Prohibition was granted. 


CHA P. XVI. 


Of Patrons, &« de jure Patronatus; 


1- What Patron properly ſignifies in the Law ; the Original there: 
of and bow ſubjed to corruption. 

2. In what caſe tbe Biſhop may proceed de jure Patronatus,end bow 
the Proceſi thereof #4 to be executed. 

3. How the Admittance onght tobe, tn caſe the ſame Clerk be pres 
ſented by two Patrons to the ſame Benefice, 

4, In what eaſes of Aveydance, Notice thereof owght t0 be givenn 
#be Patron, and what courſe in that caſe the Biſhop is #0 fakg; 
in cafe be knows ot the true Patron. 

F. Several Appelletions in Law, importing Patron. 

6. How many waies s Church may becoume Litigions, 

7. Whether an Advawſon may be extended ? | 

8. In whatcaſe the Patron may Preſent, where tbe King Fe bi 
turn npow tbe firſt Lapſe. 

% A Patron ay not take any benefit of the Glebe Gin aVs 
cancy...., - 

r0. In wbat coſe the PF avrots fhall not by bringing 3bd' Wir f Qui 
Itup. egamnſt the Biſhop, prevent the incarting of the Lapſe 
the Ordinary. 

11, The King is Patron Paramount , end Patron of all the Biſn- 
pricks in England : Tho Charter of King __ , _y 
_ Bihagrichoſronhoing Mnaritedean! Electives. : 


( wherewith our Common Law doth herein accord): 

doth lignifie a perſon who hath of right in him the free 
Donation or Gift of a Benefice, grounded originally upon the boun- 
ty and beneficence of ſuch as Founded, Ercc&ed , or Endowed 
Churches with a conſiderable part of their Revenue, De Fur Patro- 
nat, Decretal. "Such were called Patroni & patrocinando, and pro- 
perly, conſidering the Primitive ſtate of the Church 3 but now ac- 
cording to the Mode of this degenerating Age , as improperly , 4s 
Mons & movendo , for by th&EMerchandize of their Preſentations they 
now ſeem, as if "they were rather the Hwckſters than Patrons of the 
Church. But from the beginning it was not ſo, when for the encou- 


ragement of Lay-perfons to works of ſo much Piety, it was = 
mitted 


( "P*% RON, by the Canon Law, as Uo i in the Feud: 
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Of Patrons, & de Jure'Patronatus, 


mitted them to preſent their Clerks where themſelves or their 


Anceſtors had expreſſed their Bounty in that kind ; whence 
they worthily-acquir'd this Right of Jus Patronatus, which the very 
Ganon Law tor that reaſon will not underſtand as a thing meerly 
Spiritual , hut rather as a Temporal annexed to what is Spiritual: 
Duod 4 Supremis Pontificibus proditum eft ,  Laicos habere Jus Pre- 
ſentaudi Clevicos Ordinariis: bue fingulari favors ſuftinetur, ut al- 
 leflentur Laici , invitentur , & inducautur ad conftraGionem Eccleſi- 
arum. Nec anni ex parte Jus Patronatts Spiritnals cenſeri debet, 
ſed Temporale potins Spirituali annexum. Ghofſ. in c, pie mentts, 16. 
7. Coraſ, ad Sacerdot.mater, par.1. cap.2, Yet not Temporal in a 
Merchandable fenſe, unleſs the Prefentor and Preſentee will run the 
hazard of periſhing together 3 for prevention whereof, proviſion is 
made by that Solemn Oath enjoyn'd by the Fortieth Canon of the 
Ecclefiaftical Conſtitutions z; whereof there was no” need in former 
Apes leſs cerrupt, when inlicad of felling Preſentations they pur- 
chaſcd Foundationsz and inſtead of exeRing Idol-Temples ( for 
Covetouſnels is Idolatry)they Founded, Built,and Endowed Church- 
cs for the Worſhip of the True Gods Patroxi in jure Pontificio di- 
enutgr,qud glicujus Ecclefie extraende,&c. Authover fuernnt, ideoque 
Preſentand: & Offtrendi Clerieune jus babent,&c. Acquirunt auntens 
bee jus, qui de Epiſcopi conſenſu vel fundant Eccleſiam, vel edificant, 
vel ante Canſterationem dataut, ut non valde fit Obſcurum, Fur Patro- 
aatks, Exc. jus offe Preſentands Clericum ad Ecclefiam Vacantem ex 
gratia ei Conceſſum', qui Conſentiente Epiſcopo; vel Conftruxit, vel 
dutavit Eccleſiam. Coaſius ibid. par.4.cap.6., And it is gratefully 
provided by the Canon Law, if a Patron, or his Poſterity being Pa- 
trons, do fall to decay, the Incumbent of the Fruits of the Church 
by Compulſary cenſure of the Ordinary , according to that Law, is 
to be cnforced to-make Contribution to them: For which reaſon it 
_ bs, that the Law holds Utilitas to be one of the three fruits or effe&s 

of a Patronage, viz. Hons, Onus,Utilitas, | 
C24).If two: Patrons, both pretending to the ſame Church, pre- 
ſent unte the Qrdinary their Clerks reſpe&ively, who infift on their 
Admiffion, and the Biſhop ' by admitting the one rejedts the other, 
he that is: rezeQed, at leaſt his Patron, may have his Action againſt 
the: Biſhop,not in the Eccleſiaſtical, but Temporal Court, by a ®are 
lapeSt, on the like. In: fuch caſes 'therefore the Biſhop is wont to 
decncea Procefs commonly called Negotinm de Fure Patronatis (that 
is) A day fixed and certain-is appointed ' by the. Biſhop to ſit-in the 
Church that is void, and a Monition decreed to be ſerved on the 
Patrons prefenting, and the Clerks preſented, then and there to be 
preſent, to ſee proceedings in the faid buſineſs according to Laws 
| Aa 2 to 
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Y22 H.6-29-b- to which end a Citation iſſues to* Twelve perſons, whereof ſix of 
ro _ouy Nw the Clergy, and ſix of the Laity, all of the Neighbourhood of. the 
Sunenet ts aid vacant Church, to be then and there alſo preſent by way of 
Appear, the an Enqueſt, and on their Corporal Oaths to F enquire on certain 
Commiſſioners Articles,then miniſfired to them, touching the right of Preſentation 
of the _—_ to the ſaid Bencfice. Theſe Articles contiſt chiefly of theſe Four 
es the heads, viz. (1) Who laſt preſented to the faid Church when ir 
Clergy-men by Was laſt void, as alſo for the laſt two or three times when it was void, 
S-gueſtration, ('2 ) Whether the perſon or perſans who laſt preſented , or theſe 
wy of "oy £97 laſt twoor three times or turns , at the time and times of Vacancy 
fiaſticat ©. Of the ſaid Church, did preſent in his or their own proper right 
ſures. and title. (3) Whether cither of the Clerks now preſented be 
+ /t is an /=- known or ſuſpeed of any Notorious crime, or of Hereſie,Simony, 
queſt of Office Perjury, Adultery, or Drunkenneſs. (4) Whether cicher of the 
_ 7 M. Clerks now preſented hath given or promiſed, either by himſelf, or 
prietate pro- any other for him and in his name, or by or with his conſent or 
banda, and knowledge, any mony or other gratuity direQly or indirectly , for 
doth not bind ghbtaining of his Preſentation to the ſaid Benefice , to- the Patron 
j" 5 yon thereof, or to any other who preſented the faid Clerk, or cauſed him 
Fible- tobe preſented. On which Articles if it be found by the Verdi& 
of the ſaid Jury, that ſuch or ſuch of the ſaid Patrons was in the 
poſſeſſion of the Preſentation at that time when the Church was lafi 
void, then is his Clerk to be Admitted , if there be no other legal 
impediment to hinder it, that is, nothing to affe& him with, con- 
tained in the third or fourth laſt precedent Articles. 

(3-) If two Patrons, each pretending a right or title to the Pte- 
ſentation, ſhall preſent one and the ſame perfon ſeverally to the Bi- 
ſhop to be Admitted and Inſtituted to the Church 3 the Biſhop can- 
not Admit him generally, but muſt in his Admittance of the Incum- 
bent,. admit him Incumbent of the Preſentation. only of one of 
them :. And if they make ſuch ſeveral Preſentations , claiming by 
ſeveral Titles, the Biſhop is to dire his Writ de Fare Pazronatw 


for that in ſuch caſe the Church is beoggſhe Litigiousz yet vg 


is not to award the ſaid Writ, but at ghe inſtance and requeſt the 
charge the ſaid Wrjg:Obt Fure 
forth ,, whether quſM charge of 
that the old. Books: (as the Re- 
differ-in this pgjint.-:Mich, 8 Fac. 


ſaid parties, And here ©, atw 
Patronatus fhall in this caſe be fy 
the Biſhop, ox of the partics: 
porter gives us to underſiand ) 


C. B. in Danby and Linley's Caſe, Vid. 7 Ed. 4.,.,&yare Imp. 100. 
34 H.6.41. 21 H6.43. and 22 H.6. 28. It is ſyppoſed (and com- 
monly practiſed} it is ſued at the inſtance and coſt of one of the 
parties, or of both if they joyn. 35-H.6.18.b,19.4,- 34 H.6.12.4 
Hob.317. 34 6.6.38, 5 H.7.22.4. 


(4+) Sup- 


_— 


de Jure Patronatus, 


(4.) Suppoſe that a Parfon be deprived by the Ordinary,or reads 
not his Articles : In which caſes the Church is void, yet notice muſt 
be given to the true Patron for that time , or elſe the Lapſe incurs 
not (which is inconvenient for the Church, and a prejudice to the 
Ordinary) for how ſhall he in this caſe aſſure himſclt of a ſufficient 
Notice? For if he give notice to him that js not Patron, for this ve- 
ry turn, his Notice is vain, and the true Patron perhaps knows not + 
of the Deprivation , or if he knows it, needs not Preſent without 
notice given him. In this Caſe Sir H. Hobard Chief Juſtice holds, 
That his way is to award a Jure Patrenatus, with ſolemn Premoni-- 
tions Quorum Intereft; And then enquiry being made who is Patron, 
to give him Notice, and if he Preſents not within {1x mouths, then 
the Ordinary may Collate, though that ſhall not bind the very Pa- 
tron, yet it ſhall excuſe the Biſhop from Diſturbance upon Special 
matter ſhewed ; But if the other ſuppoſed Patron preſent, and the 
fix months incur, . Qzerr if the true Patron be bound, fince there 
was no Notice given him. And the Opinion of H-b., is,that though 
without Notice the Patron is not bound by the Laple”, yet that is 


nothing to fave the Uſurpation of another pretended Patron, who (,, p,cch.1q- 
is not fubje& to give Notice (@ ).. Alſo if a Suit be depending be- Jac.C-B:Ror. 


tween Two parties touching the right of Preſentation , and it be 
not determined within Six months,the Biſhop may preſent by Lapſe; 
and he that hath right to-Preſent, ſhall recover his Dammages, as by 
the Statute appears ('b)), _. 

(5.) The Patron or he that hath right to Preſent to a Benefice, is 
ſometimes termed 4dvorre alias Avore ( Advocatus )(e). There is 
alſo Advowe Paramount, or the higheſt Patron, which is meant only 
of the King, Advocatus eft ad quem pertinet jus Adwocationis ali- 


W.E lvis vert - 


of York, and 


(6b) St. Weſfim. - 


of Law,verbs - 


cujus Eccleſie, ut ad Eccleſiam, Nomine proprio non alieno, poſſit Pre- dit. 


ſentare (d), Britton faith, That Avowe is he to whom the right of 
Advowſon of any Church appertains s fo that he may preſent there- * 


unto in his own Name: And is called 4vowe, for.a difference from EN.B10-39/ 


thoſe that ſometime preſent in another mans Name, as - a Guardian 
that preſents in the name of his Ward ; and for a difference alſo 


from thoſe who have the Lands to which an Advowſon appertains, Ce) Britten, , 


but only for term of their lives or of years, by Iotruton or Di 
ſcilin (e).... 

(6. A Church may become Litigious both before, and by , and 
after a Fure Patronatus : Before, as by a plurality of Preſentations-; 
By, as when in caſe of pJurality of Preſentations upon a plural Jure 
Patronatus the one Jury gives a Verdid for the Title of one Patron, 


the other for the Title of the other Patron: After, as when-aftera 41 H-6-45.a- + 


Fure Patronatus awarded, and Verdi thereupon given for one of 
the parties, a third perſon preſents- before Admittance of his _ 


h. 


Of Patrons, & 


(f) Callis 
Read+3. 
21H:6 44-2, 
Sed Quere.. 
21 H.6. per 
Newton and 
Paſten. 
(2)21 H.6-44. 
Callis's Read- 
-Ing 29. 
Hob.319» 
- (Þ) 34 NH. 6. 


&C0e2, 
(1) Hob. 317, 


(&) Mich.32 
& 33 El1z. 
Sir Fo. Arun- 
dell's Caſe. 
po Caſ. 
Kent verl. 
Wichall, in 
Owen's Rep» 


— 


for whom the Verdi& was given. Upon a plural Fare Patrozatus if 
one Jury give a Verdict for the Title of the one, the other for the 
Title of the other Patron, it is conceived in that caſe the Ordinary 
may refuſe the Clerks of both Patrons , and ſuffer the Church to 
Lapſe (f)). . And where a Third perfon preſents aſter a Verdict, as 
atorcfaid, but before the Clerk. be Admitted, whereby the Church 
becomes Litigious de Novo, in that caſe the Biſhop may award a 
new fare Patronxatus., Alſo if the Biſhop doubt the Patrons Title 
that preſents , he may (as ſome conceive) award a ure Patronatus 
albeit the Church be not Litigious (g) 3 which is afafe way for pre- 
vention of any ſurprize to the rightful Patron or other Pretenders 3 
in which caſe if the Right of Patronage be found for another that 
had not before preſented, his Clerk may be admitted by the Ordi- 
nary (h); whois no Difturber if he admit a Clerk that is preſented 
before the Church becomes Litigious by a Second preſentation (7 ) 3 


for by the Verdict of the Jury aforeſaid, he is ſufficiently warranted - 


to admit and inſtitute the Clerk for whoſe Patrons Title the Verdi& 
is given, in doing whereof he is no Difturber, albeit the other Pa- 
tron, againft whom the Verdi& is given, ſhould after recover in a 


Bruare Impedit. And after a Verdi in a Fure Patronatws found for 


a Patron, he ought to renew his Requeſt to the Ordinary for the ad- 
miſſion of kis Clerk 3 otherwiſe the Biſhop may Collate, in caſe the 
Church Lapſe after Six months. 

(7.) Sir Johu Arundell and his Wife brought a Quare Impedit 
again(t the Biſhop of Glouceſter and others, who pleaded in Bar, 


that William Stxrton was (cized of a Mannor to which the Advow- 


ſon was appendent , and bound himſelf in a Statute-Merchant of 
2001. toone Long, and the Statute was extended , and conveyed 
the intereſt of the Statute to.one of the Defendants, and then the 
Church became void : And by the Court the Advowſon may be ex- 
tended, and if it become void during the Conuſees Eſtate, the Conu- * 
{ce may preſent (k,). 

(8.) In Beverley's Cafe againſt the Archbiſhop of Canterbury, 
where the queſtion was, Whether the Queen might take her turn 
to Prefent, in regard ſhe took not her turn when the firſt Lapſe 
happened immediately at the firſt Avoidance, by reaſon of the In- 
cumbents having Two Benefices, within the Stat. of 21H. 8. And 
all the Juſtices of the Common Pleas after long and ſerious debate, 


did Reſolve, That the Queen ſhall not now have her Preſentation, 


but the Patron, becauſe the Queen hath ſuch Preſentment by Lapſe 
as the Biſhop had, and no other, and could Preſent but to the preſent 
Avoydance then void : And although Nullum tempus occurrit Regt, 
yet we muſt diſtinguiſh it thus, for where the King is limited to a 


time certain, or to that which in it ſelf is Tranſitory , there the 


King 


ds JursPatronatus) , 


/ 
/ 
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Ring is tdd6 it within the tithe lintited; or in that: time wherein 
the thing to be done hath EMerice br Cohſiftenee ; or while ie te- 
thaineth , for ottietwiſe he thay fibt do it afterwards; So where a © 


Secdid preſthttnetit is giditted to the Kitig; and he dots not Preſent, (1) Beverly 


he ray not after (1): IE 

(9-) During 4 Vacancy the Freehold of the Glebe is in 4b21- 
ance(m), and not it the Patron(u) 5 who tan take no benefic 
thereby in that time (0), nor can he have any AGtion for Treſpaſs 


done thereon in the time of ſuch Vacancy (p): Yet if 2 man hath (=) 8H. 6. 


an Annuity out of a Parſonage, and he in the Vacancy thereof Re- 
leaſe to the Patron, it ſhall extinguiſh the Annuity. 21 F7.41 C2.5, 
Forde,81.b. | 
(10.) If a Church becomes void by the death of the Incumbent, 
or otherwiſe, and the Patron. within Six months bring a Bare 
Impedit againſt the Biſhop, and then Six months paſs without any 
Clerk preſented by the Patxonto the Biſhop 3 in that caſe the Lapſe 
ſhall incur notwithſianding the pendency of the Writ, for it is not 
reaſonable that the Ordinary ſhould loſe his Title of Lapſe withcut 
any wrong done by him , by a franduterm Action bronght without 
cauſe by the Patron, and whereby the Ordinary is put to Expences 
without cauſe, and by-ſuch fraudulent means the Patron might keep 
the Church perpetually void. Hob.Rep.270, & Roll. Abr. verb, Pre- 
Jentment, lit. X.pag.366. - 

(11.) The Jus Appellandi in defe& of Juſtice, and the Jus Pre-: 
ſentandi in caſe of Lapſe, ſeem to have a parallel reſemblance with 
one another in their gradations3 for as they both primarily meet 
in the Ordinary: ſo they both paſs from him to the Metropolitan, . 
and from him to the King, not only as Supream Ordinary, but alſo 
as Patron Paramount of all the Biſhopricks in England ; which, as” - 
they were originally Donative per Annulum @ Baculum: ſo now 
finee'Kihg Fobns time, they are by Canonical Eledion; for King 
Foha by his Charter dated the 15th of Janmary in the 16th year + 
of his Reign, granted this priviledge to the Church in theſe words, . 
Viz. @nod qualiſcunque Conſnetudo temporibus Predeceſſorum noſtro- 
rum hatienus in Eccleſia Anglicana fuerit obſervata , & quicquia 
Juris nobis batienus Vindicaverimus, de cetero in wniverſis & ſingulis 
Ecclefiis & Monafteriis , Cathedralibus & Conventualibus , totius 
Regni Angliz , Libere ſint in perpetuum EleGiones quorumcnnque 
Prelatorum, majornum & minorum, Salva Nobis & heredibus no- 
ftris Cuſtodia Ecclefiaram & Monaſteriorum vacaiitium, que att tos - 
pertinent. Promittimus etiam-qued Nec impedienins wee impedirs 
permittemus per Mixiſlros noftros , #ec procuraBimus , quin in uni- 
verſis & ſingulis Monaſteriis & Eccleſiis, piſtqatam' varnerint Pre- 


lataure,-. 
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lature , quemcunque voluerint Libere ſibi _ Eleflores Pa- 
ftorum , petita tamen 2 Nobis prius & beredibus noſtris Lieentia 
Eligeudi, quam non denegabimus nee differemur . Et ſimiliter, 
poſt celebratam Eleftionem , noſter requiratur Aſſenſus , quem non 
denegabimus , niſi adverſus eandem Rationale propeſuerimus , & 
legitime probaverimus ne quod nou debemus conſentire, &c. 
Vid. Davis Rep. in the calc of Premmnire, f0.92,93. 


CHAP. XVII. 
Of Parſons and Parſonages. 


1, Parſon, what be is in the intendment of Law, 

2. What is meant by Par(on imparſonee. 

3. The Freeboldof Church and Glebe is in the Parſon , what in- 
zereſt be hath in the Church-yard, and the Trees there grow- 
ing. and whether be hath any in the Bells or Ornaments of 
the Church ? | 

. How be muſt be qualified that will be a Parſon; aud who it ren- 
dred incapable of being ſuch. 

5. Whether the Parſon may demand any thing by Cuſftome, upon the 
__ of one who dying in bis Pariſh, was Buried elſc- 
where. 

6, The word: Parſonage, Church, Rectory, frequently uſed Syno- 
aymouſly ;, Penſions of Eccleſiaſtical cognizance. 

.7. A Caſe in Law tonehing a Parſons Obligation for Reſignatior. 

8. Whether a Parſons acceptance of Rent makes his Predeceſſor's 
Leaſe good. 

9. Probibition to the High Commiſſioners of York , touching Arti- 
cles exbibited before them againſt a Parſon. 

' 10+ ACaſein Law touching the Confirmation'of a Leaſe made by 
a Parſon. | : 

11. Other Caſes at the Common Law, relating to Parſons, 

12. The Patron nothing to do in the Church during Plenarty. 

13. By what words a Reſignation of a Parſonage may be, or wot. 

14. Whether the Reſignation of a Doxative may be to the Donor, or 
bow it may be departed with ? 

15. Whether the Parſon may appoint the Pariſh Clerk? 

16, A Biſhop, Archdeacon, and Parſon, are Spiritual Corporations 
and have a double Capacity. 

17. All differences between Parſons and Vicars concerning the en- 
dowment of the Church, are cognizable in the Eccleſiaſtical 
Comrt. 

18, Priviledges of the Clergy, 


(1.) JÞ Here is Parſon [Perſona] and Parſon imparſonee [Perſona 
imperſonata: | Parſon properly "fignifics the ReQor of a 
Parochial Church becauſe during the time of his Incumbency he 
| Bb repre» 
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ws 


HG EI 


(4) Vid.Fletz. 
lib.9.cap-18. 


(8) N..B. of 
Entries, ver b. 
Aid in Annu- 


1!y. 


(ce) Regiſter 


Judicial. 
fo. 34h. 


(d) Dyer, fo. 


40. NU» 72» 


(e)Idem, fo. 
221. NU. 19, 
(f ) Vid. Co: 


on Litt. 
fo.300. b. 


(2) Vid. 28 


H.6.19. by 
Marcham, 

(") 13 Res 
Firzh. tir. 
Furiſdif:on, 


19. 
(4) 11 H.412, 
& 17 He 3. 
P: ahib.26, 


repreſents the Church, and in the eye of the Law ſaftains the perſoy 
thereof, as well in Suing, as in being ſued in any Action touching 
the ſame (). Originally the Parſon was he that had the charge of 
a Parochial Church , and was called the RcQor of that Church ; 
but it ſecms he is moſt properly fo called, , that hath a Parſonage 
where there is a Vicazage\ Endowed: And :yet it is ſuppoſed that 
Perſona is the Patron, or in whom the Right of Patronage is, for 
that before the Laterayu Council he had Right to the Tithes in re- 
gard of his having ere&ed and endowed the Church which he had 
Founded. The Paſtors of Parifhcs are called ReQors, unleſs the 
Przdial Tithes be Impropriatcd 3 and then they are called Vicars, 
Duafi vice fungentes Retierum: ang Curates are they who for cer- 
tain Stipends aſfitt fuch ReQors and Vicars, that have the care of 
more. Churches than one. 

(2.) Parſou Imparſonee, is he that as lawful Incumbent is in 
actual poſſeſſion of a Church Parochial, and with whom the Church 
is full, be it Preſentative or Impropriate(b ); and ſeems alſo to be 
that perſon to whom the Benefice is given in the Patrons Right; 
for in, ſame Books Perſoua imperſonats is taken for the ReQor of a 
Benetice Preſentative and” not Appropriated (ec): Yet Dyer ſaith, 
That a Dean and Chapter are perſons Tmparfonces of a Benefice | 
Appropriated to them(4) 3 and in another place plainly ſheweth, . 
That Perſona imperſonataishe that is InduQted and in poſſeffion of a 
Benefice (e). So that perſona ſeems tq be termed imperſonata, only 
in reſpe& of the poſſcſhon which he- hath of the Benefice or Re- 
ory, be it Appropriate os otherwiſe by the A& of ano- 
ther (f'). 

(3-) The Parſon hath a Right unto the poſſeſſion of the Church 
and Glebe, having the Freehold in himſelf , and may reccive the 
profits, Tithes, Oblations, Obventions,and Offerings to his own uſe, 


without the Patrons or Ordinaries conſent, who without his conſent: 


and agreement can do nothing qduring his-incumbency to chavge the 
Church or his Succeſſors. And not only is the Freehold of the- 
Church in the Parſon, but he hath alfo the Right of the Church- 
yard and Glebe in him , whereof if he be put out .of poſſeſſien or 
diſſciſed, he may have an Aſſize (g), Orif he be Ejec&ed, he may 
have Treſpaſs; and.ſo may the Vicar have againſt a Strapger, if he 


_ be diffeiſed of the Chnrch-yard ,, but not again the'Parſon him- 


ſelf Ch), For the Parſon ſhall have an Aſſize or an Action of Tref- 
paſs, of ſuch things as are annexed unto the Church or Glebe , or 
for cutting down of the Trees, or doing of Treſpaſs in the Church- 
yard or Glebe, the Right and intereſt thereof being in. the Parſon 
(i ).. But if the Bells in the Steeple, the Ornaments of the Church, 


or.the like, be taken away., in that caſe the Action doth not belong; 
| fo. 


—_ 


ond: Parfimages, 

te the Parſon, but to! the Churchwardens: (4). Notwithſtanding: (4) 11 H.4. 
the Parſons Right and intereſt as aforeſaid , yet he cannot cut down ( 1 Mick : 
the Trees growing m the Church-yard of his Pariſh, ſave for the 3... pz. wn 
Repair of 'the Church (4). Or if a meet Stranger cut them down, B«lani.'s 
no Suit can be thercon inthe Spiritual] Toprt for Dammages ; for-if Caſe. 
Suit be-there conimenced itv that Caſe for Damages, no Confulta- Tn _ 
tioh ſhall be (me,). Nor can the Parfon have Adion for Seats inthe v4 El. RE 
Church -talitn away by a Stranger , becauſe they are not h&ed -to for are probj- 
the Freehold 3 but the Churchwarden may have AQion in that bited from 
caſt (1): S felling down 

(4-) No-ran'can be a Parſon until hetbe a Prieſt in Orders, which ado ne 
he catinot be until he hath attained the Age of 24 years 3 Conle- [;,, i, 7.p.ir 
quently therefore he muſt be of that Age cre he can be a Parſon (9); the Channee? 
and is commonly called (when Induced into a Church) the ReQtor #7 Booy of the 


thereof, and ſhall be accounted Proprietor of the Tithe of the Pa- = = 4. 


_—\ A. 
+ + _ 
* 


Py 


eat. 


guilty only of malam probibitrum, and not mahemin ſe, as toplay at S infra. 
unlawful Games , to frequent Taverns and: Alehouſes, or the like | £450 7 wag 
(r). Alfothe Son is by the Canots rendred incapablewf ſucceeding 6m 13 Shrew 
His Father in his Parſonage (5); And if a man preſented. to a\Living jnhibicum 
be not in-Orders, the Biſhop may:'refufe him, but n6t for want 'of a bcc. * 
' Feſtimonial (#); :for if any perſon -{hall be Admitted, Inſticuted,and [+ mpeg” an 
Inducted into any Livivg before he is in Holy Orders,:his Admidſi- 4 ras, oo 
on, Inſtitution, and InduRionare void by the hre AG of Unifor- 
mity.(#)z whereby his Subſcription, and thereof therBiſhops'Cer- | 
uheafe, alſo his: Reading the 3p Articles of Religion: in-the ſame 
Patiſh-Church on-ſome Sunday or the Lord's-day ( tempore Divixo- 

rum) within two thojiths next after his Induction, the derlavation of 

his unſeighed Aﬀerit and Conſent thereunto;his Reading the Book of 
CommoniPrayer, or Service appointed for the Church that day, 

withia twermonths next after his Induction, with the declaration 

alſo of his Aﬀerit and Canfent to all things therein contained:, ate 

required, otherwiſe the Church becomes void, and the Parſon will 

be put to the proof of all the Premiſſes, in caſe he Sue the Pariſhio. 

ner refuſing to pay his Tithe, if he ſhall inſiſt thereon. The 

Statute of 13 El.cep.12. Ordained, That the Articles agreed by the 

Archbiſhops and Biſhops of both Provinces, and all the Clergy in . 

the Convocation held at Loudon, &c., ſhall be read by the Incum- 

bent, otherwiſe he is ipſo fatto deprived. Or admitting all theſe Re- 

Bb 2 quitites 


OfoPanſms):s: 


uiſites;/have had their due performance, fo that he is a compleat Par- 
fn to all intents and purpoſes'of Law whatever , yet he may not 
under pretence of 'this'or that Cuſtome extend the Lines of his 
Parſonage beyond. its due limits or bounds; out ot an Avaricious 
delignto advance the perquilites'of his Parſonage.. | 
(5-) Edward Topſall Clerk ,: Parſon of St. Botolpbs without Al- 
derſgate, London, and the Churchwardens: of the ſame , Libelled in 
the Ecclefiaftical Court againſt Sir Fohn Ferrers z and alledged, that 
there was a Cuſtome within the City of Londox, and ſpecially with- 
in that Pariſh, That if any perſon, being Man or Woman, die with- 
in that Pariſh.and be carried out of the Pariſh tobe Buried elſewhere, 
that in ſuch caſe there ought to be paid to the Parſon of this Pariſh, 
*Note, 7hat if he or ſhe be buried c}ſewhere, in the Chancel ſo much, and to the 
in Frobjibirron Churchwardens ſo much , being the Sums that they alledged were 
ut —_ —_ by Cuſtome payable unto them, for ſuch as were buried in their own 
Six months foe Chancels And then alledging, that the Wife of Sir Fobn Ferrers 
proof of the: died within the Pariſh , and was carried away and buried in the 
Surmixe, ſpall Chance] of, another: Church;\and ſodemanded of him the ſaid Sum, 
wot 043 none þ Whereupon , for::Sir Fobn Ferrers a Prohibition * was prayed by 
0 = þur Serjeart Harris, and upon debate it was granted: For this Cuſtome 
according to iS againſt Reaſon, That he that is no Pariſhioner,but may paſs through 
phe Kalender. the Pariſh, or liein an Innefor a night , ſhould (if he:then die). be 
Tn RIEL forced to be Buried there, orito pay as if he were 3 and ſo upon the 
”R _ '”. matter to paytwice for his'Burial (w ). a) 
Cw) Trin. 18 (6+). The words Parſonage, Church, and Refory are frequently in 
Jac, C.B, Ed. the Law uſed Synonymouſly and promiſcuouſly 3' but the word Ad- 
Teplall and. 0- yowſon is another thing,and diſtin& fromeach of *them: And as to 
| gd Toe ſ* ſome Parſonages there are certain Rents due and payable, fo out of 
Hob.R ep. -fome Parſonages or ReQories there are iſſuing certain Rents or Pen- 
.fnons,. which: Penſions are not ſuable at the Common Law , butin 
the Eccleſiaſtical Court, as was ſaid in Crecker and Tork's Cafes 
gainſt Dormer,: againſtwhom they had a Recovery in a Writ of En- 
try in the Poſt, among other things of a yearly Rent or Penſion of 
four Marks, iſſuing out of the Church or ReQory of F. In which 
Caſe it was agreed by Clench and Fenner , that a Penfion:ifſuingout 
of a:ReRory is'the ſame with the Rent; of which Popham ſeemed 
to makeiſome doubt; for there being in that Caſe a Demand for 
Rent in the DisjunQive, wiz. a Rentor Pention, he moved that the 
greatcft'difficulty in the Caſe was the Demand made in the Dif 
junctive, viz. of an Annual Rent or Pcnſion; for if a Penſion iſſu- 


(u) Paſcl:.35 
Eliz.Crocker 


and York ver. 1Dg out of a Rectory (hall be faid to be a thing.meerly Spiritual, and 

Pormer. in not to be demanded by the Common Law, or meerly of another 

Poph.Rep. nature than the Rent it ſelf, with which it is there conjoyn'd by the 
word or, ] that then it is Erroneous (x). 


(7.) B 


a 


and Pazſonages. 
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(7.) B, brought an Action of Debt againſt I. upon an Obliga- 
tion of 600 /. the Condition was, That if I. Reſign a Benetice up- 
on Requeſt, that then the Obligation ſhould be void. And the 
Condition was Entered 3 the Defendant Demurred, and Judgmenc 
in B,R. pro Querente. And upon Error brought , Judgment was 
Affirmed in the Exchequer, for this Obligation is. not voidable by 


the Statute of 14 E/iz. which makes. Obligations of theſame force, 


as Leaſes made by Parſons of their Glebes,-viz. per Non-Reſidency : 
And it doth not appear by the Plea of the Defendant, that it was not 
an Obligation bona fide, which might be lawful ; As if a Patron 


which hath a Son, which is not yet fit to be preſented for default of 


Age, and hepreſent'another with an Agreement, that when bis Son 
come to the Age of 24 years he ſhall Retign it, it is a good Obliga- 
tion. And this Caſe, viz./an Obligation with Condition to Refign 
had been Adjudged good in the Caſe of one Foxes, An.B Fac. And 
the Counfel faid, That he who is preſented toa Church is Married 
thereto, and it is like as if a man who hith married a Wife, ſhould 


be bound to be divorced from her , or not cohabit with her, theſe G)P3bbington 


Conditions'are Yoid. But theſe reſethble not our Caſe Cy)... _ 

(8.) It was faid in Fobnſon's Caſe , That if a Parſon Leaſes his 
ReQtory tor years, or parcel of his Glebe, reſerving a Rent,and dies, 
if his Succeſſor accepts the Rent, that Acceptance does not make 
che Leaſe good 3 becauſe by his death the Franktenement is in A- 
beyamce; and in no Man.And alſo a Parſon cafinot Diſcontinue :. And 
by. conſequence, That that he did'without Livery, is determined by 
Ris death. And itis.hotlike to the Cafe of an Abbot, Prior, or Tec- 
nant in Tail (z). Se 

(9.) Hendon moved for Dr.Clay, Vicar of Hallifax, That a Pro- 
hibition might be granted to the High Commiſſioners of Tork, for 


that, that theſe Artictes. by one Smith were exhibited againſt him, . 


viz. 1. That" he read* the Holy Bibte'in' an. irreverent and undeecnt 
manner, to the ſcandal of the whole Congregation. .' 2. That he 
did not do his daty in Preaching 3. but againſt his Oath and the Ec- 
clefiaſtical Canon, had negleQed for ſundry Mornings to Preach. 
3. That he took the Cups and other Veſſels of the Church , conſe- 
crated. to holy ufe; and employed thert: in his own, Houle, 'and put 
Barm in the Cups; that they. were ſo pollated ,. that the 

cants of the Pariſh ware Ooh todrink out” of 'them:; 
did not obſerve the laſt Faſt” 


to drink our of hems; 4. 
roclaimed upon the Wedneſday) but 


on the Thurfday, becauſe it 'was an Holy-day, . 5, That he retained 
one Stepheſon'in ove of” the Chappels of Eaſe,. who was a ran of 11] 
Life and Converfation, viz; an Adulterer and 'a Drunkard:. 6, That 
he did not Catechize according to the Pariſh-Canon: but only. 
bqught many of Dr. Wilkinſon's Catechiſms3- for every of __ 

BY 1 


Comimuni- : 


That he. 


: verſ, Wood. © 


Hutr. Rep. 


(x) Fobnſon's 
Caſe. 
Hetley's Rerp- » 


Of Paifots, 


GC) Smith 
againft Dr. 
Claye 
Heley's Rep. 


 (/ Tomlinſon's 


Ciſe. 
Hul.Rep. 


(c) Bold a- 
gainft Waters. 


Ney's Reps 


he paid 2d. and fold them to the Pariſhioners for 3 4. without any 
examination or inſtruion for their benefit. And that he, when any 
Commiſſions were dirc&ed to him, to compel any perſon in his 
Pariſh to do Penance, he exa&ted money of them, and ſo they were 
diſmiſſed, without infliGing any penalty upon them,as their Cenſure 


was. And that he and: his Servants uſed divers Menaces to his Pa- 


riſhioners, and that he abuſed himſelf, and diſgraced his FunGion 
by divers baſe Labours, viz. He made Mortar, having a Leathern- 
Apron before him, and be bimſelf took « Tithe-Pigg out of the Pigſy, 
and afterward be bimſelf gelded it, And when he had divers Pre- 
ſents ſent him, as by ſome Fleſh, by ſome Fiſh, and by others Ale, 
he did not ſpend it inthe invitation of his Friends and Neighbours, 
or pive it to the Poor; but ſold the Fleſh to Butchets, and the Ale 
to Ale-wives, And that he commanded his Curate to Marry a 
Couple in a private Houſe, without any Licenſe : And that he ſuf- 
fered divers to Preach , which peradventure had not any Licenſe, 
and which were ſuſpe&ed perſons, and of evil Life, It was ſaid by 
Henden, That they cannot by he Statute of 1 Eliz, cap. 1. meddle 
with ſuch matters of ſuch a nature, but only examine Herefies, and 
tiot things of that nature; and that the High Commiſſioners at 
Lambeth cextificd to them, that they could not proceed in ſuch 
things, and adviſed them to diſmiſs it but they would not deſiſt. 
And the Judges (Richardſon being abſent) granted a Prohibition, if 
cauſe were pot ſhewn to the contrary (4). OS. 
(10.) A'Parſoh; makes a Leaſe for 21 years, the Patron and Or- 


dinaty confirrh his Eſtate for 7 years the Parſon dies : The Que- 
ſtion is, Whether that Contirmation made the Leaſe good for 
21 years, or but 7 years. And it ſeemed to Hutton, That the 


Leaſe was Confirmed but for 7 years, - But Richardſon was of the 


contraty Opinion, and took a difference, where they Confirm the E- 
tate, and where they Confirm the Land for 7 years 3 That Conhr- 


matioh confirms all his Efiate : But where they confirm the Leaſe 
for 7 years, That Confirmation ſhall not enure but according to the 
Confirmation, And that difference was agreed by Crook, and all 
the Serjeants at the Barr. And afterwards Hutton ſaid , That that 
was a good Cauſe to be conſidered, I | 

Jt 


| 'to be moved again (6b). 
(11.) In a Replevin.: And the. c 


Ie was by. Leaſe made by a 


* 


Parſon; And'the Avowry was, That A. was ſcized of the ReQory 
of H. and made the Leaſe., without ſhewing that he was Parſon. - 
And by the-Court , That that ſhould have been a good Exception, 
if it had not been ſaidin the Avowty morcover, Th 

#n jure Eccleſie, which ſupplics all (c).. | 


[ Nat 4. was ſeized 


(12.) Du- 


In PI—_ 


a0d Porfnage, — 


(14+) During the time of the Parfpn , the Patzon hath ngthing 

ro do in the Church (4). And therefore if the Patron grant a Rent (4) 11 H, 64. 
by Fine out of the Church, the Chyrch being then full, and aſfter- Þ- 

wards the Incumbent dies, that charge ſhall not bind the Suc- : 
og for that the Parſon and the Ordinary were no parties to #42 35 E- 3:4- 
ie (e). 


(13.) If a Parſon would Reſign, the word Refignare] is not it 

ſeems the only proper word in the Law for Reſignation, but | Re- (/) D.13 El.. 
nunciare, Cedgre , & Demittere | are the ufual words or terms of 294 b. 
Reſignation (F). Yet jf a Prebepd doth give, grant, yield, and con- The Cognizanes 
firm his Prebendary and the Poſſeſtions thereunto belonging unto 5, 3/40 ;0e®" 
the Ordiogry, To have and jo hold to him and his Succeffors in Fee, 1ongs 1, 1h, 
fubjeQing and ſubmitting to him Qm1is jura by,reafon thereof qua- Zccl:ſiſticat + 
 litercunque acquiſita ; theſe words it feems are ſufficient and amount C2 

toa Reſignation, albeit the proper words axe-nat therein ('g) : RG 
Which Reſignation ought to be made to the Immediate Ordinary, cafe, —— 
and not to the Mediate 3_ for which reaſon a Prebend may not Re- Roll.abr. 

fign to the King, for that although he is Supream Ordinary , yet he f9-294- 

is not the Immediate Ordinary , and he is not bound to give Notice W . _ 
_to the Patron, as the Ordinary ought, nor of himſelf can Collate, Ryjj. abr. 


' but is to preſent to the Ordinary. (b). ver. Preſent« 
; ment, lit.E. pag-358. - 


(14.) In Treſpaſs : The Caſe was, The Defendant being Incum- Hill. 2 Jac. . 
bent of the Church of B. (M.and G. having the Donation thereof ) wer Fair. 
made an Inſtrument, whereby Conceſſit & Reſignavit to M. & omnibus © run yen : 
ad quos in hac parte pertinet ad acceptandam Ecclefiam ſuam de B ; Crg, par. Pang. 
and thereupon the two partics gave it to the Plaintiff, who being 
difturbed by the Defendant brought Treſpaſs. The Queſtion was, 

Whether aRefignation of a Donative could be to the Donor,or how - 
it might be departed with,” 'Reſolved (1) That this being a Dona-- 
tive,, begun only by the Foundation and ErcGion. of. the: Donor ; 
he hath the ſole Viſitation, and the Ordinary hath nothing to do 
therewith 3 and as the Parſon comes in by the Donor, fo he may re-- 
ſtore it to him; and although the Preſentee, when he is in, hath the 
Freehold, yet he may reveft it by his Reſignation , without any o-- 
ther Ceremony, and the Ordinary hath nothing to do with it : For 
Admiſſion and Inftitution are not neceflary in caſe of -a Donative. - 
(2) Reſolved, That the Refignation- to one of the parties is good, 
for it doth cnure to both as a Surrender ſhall do. (3) Reſolved, That - 
although the Reſignation. was de Eccleſia , yet it ſhall extend to all. 
the Poſſcſſions. 


(i5.) At 


192 Of Parſons, 

(15.) At a Synod in 44 Ed.3. a Canon was made, That the Pax- 

ſon of every Church in Englend (hall appoint the Pariſh-Clerk. 

And at another Synod held in An. 1603. a Canon was made to the 

(i) M.24 Jac. ſame cffe& ; and yet it doth not take away the Cuſtome where the 

B.R. Wa/pole Pariſhioners or Churchwardens have uſed to appoint the Clerk, be- 

& Galey Pi, Cauſe that is Temporal, which cannot be altered by a Canon (+). 

——_ If the Clerk of a Pariſh in Lodox hath uſed time out of mind to 

Prerogative, be choſen by the Veſtry, and afterwards Admitted and Sworn be- 

lit.Y,  þFforethe Archdeacon, and he refuſe to Swear ſuch Clerk fo Elec, 

but Admits another chofen by the Parſon : In this Caſe a Writ may 

be awarded , commanding him to Swear the Clerk choſen by the 

Veſtry. ah ps WalpooPs Caſe. . The like Writ was granted for 

the Clerk of the Pariſh of St. Foſters, London. Mich; 16 Car.B.R. 

(k Roll.ib. between Orme and Pemberton (k,), The Pariſhioners of the Pariſh 

lit, Le of Alphage in Canterbxry preſcribed to have the Nomination and 

Ele@&ionof their Pariſh-Clerk, and the Parſon of a Pariſh by force 

of a Canon, upon voidance of the place of the Pariſh-Clerk elected 

one to the Office: The Pariſhioners by force of their Cuftome 

Paſch- 8 Jac. elected C. the Parſon , ſuppoſing this EleQion tobe Irregular , for 

ye _ that it was againſt the Canon, Sued C. before Dr. Newman Chan- 

Amen, Cellor of Canterbury, and the ſaid C, was by Sentence deprived of 

Brownl.Rep. the Clerkſhip of the Pariſh , and another Clerk of the Pariſh Ad- 

Fare2 mitted. C. moved for a Prohibition, and had it granted by all 

-the Court for it was held , That a Pariſh-Clerk is a meer Lay- 

man, and ought to be deprived by them that put him in , and no 

others 3 and the Canon which willeth that the Parſon ſhall have 

Elc&ion of the Pariſh-Clerk, is meerly void to take away the 

Cuſtome, that any perſon had to Ele him. Vid. Stat. 25 H. 8. 

T hat a Canon againſt Common Law , confounding the Royal Pre- 

rogative of the King , or Law of God, is void 3 and Cuſtome of 

the Realm cannot be taken away but -by Aq of Parliament, 

vid, 21 Ed.4.44. Andit was Reſolved, That if the Pariſh-Clerk 

miſdemean himſelf in his Office, or.in the Church , he may be Sen- 

tenced for that in the Eccleſiaſtical Court to Excommunication, but 

not to Deprivation : And afterwards a Prohibition was granted by 

all the Court; and held alſo, That a Prohibition lieth as well after 

Sentence, in this caſe as before. And in Fermin's Caſe, Whereas 

the Churchwardens and Pariſhioners of K. ſurmized they had a 

Trin. 21 Jae, Cuſiome to place a Clerk there by the Election of the Veſtry : the 

B. R. Zermin's Parſon ſued them in the Eccleſiaſtical Court, to have his Clerk placed 

s "ar.2, there, according to a Jate Canon made: It was the Opinion of the 

* Fe** Court, that it wasa good Cuſtome , and that the Canon could not 
take it away 3 wherefore a Prohibition was granted. 


(16.) A 


and. [Karſwnages. 


P 
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 (16.) A Biſhop, Archdeacon,Parſon, are Spiritual Corporations 


at the Common Law; for the Parſon ( and this is meant alſo of 71) 40 E317. 


the others ) hath two Capacities (/_), The one to take to him and 
his Hcjrs3' the other co him and his Succeſſors , - and in that reſpeR 
he is ſeized jure Ecclefie, If 7.S. be Parſon of D.. and Land be 
granted to F. S, Parſon and his Succefſors, and to f. S. Clerk 
and his Heirs , in this caſe he is Tenant in Common with him- 
ſelf (mm). : 

(17.) Note, That it was agreed in B»ſhie's Caſe , That if a 
Parſonage be Impropriate, and the Vicarage be endowed , and dit- 
ference be between the Parſon and the Vicar concerning the Endow- 
ment, that ſhall be tried by the Ordinary, for the Perſons and the 
Cauſe are both Spiritual] : And there the Vicar ſues the Parſon for 
Tithes , and ſuggeſts the manner of Tithing, and prays a Prohi- 
bition, and it was granted, and after upon folemn Argument Con- 
fultation was granted , inſomuch that the manner of Tithing did 
not come in queſtion, but the Endowment of the Vicarage only 3 
for that is the elder Brother, as the Lord Coke ſaid: This was cited 
to be Adjudged by Coke. . Alſo there is much ,difference between 
Prebends and Parſons for it was Adjudged in Watkinſon and 
Man's Caſe, That a Leaſe madeby a Prebend is good by the Sta- 
tute of 32 H.8. for he is not excepted , but only Parſons and 
Vigars;..aod ſo it was faid. it had been Adjudged in DoQtor Dale's 


Cafe. Ps PO PORES9s 
( 183 Te will not be denied , but that the Clergy of England 
have had in all Ages certain Priviledges, which the Laity never 
pretended.to: To which purpoſe there have been Laws Enacted, 
and Caſes Ruled by perſons learned in the Laws. In A#. 22 H, 8. 
cap. 5« it is Enacted, That the decayed Bridges in every County, 
where it cannot be known who in right ought'to repair the ſame, 
{hall be repaired by the Inhabitants of the ſaid County, Town Cor- 
porate, or Riding where the Bridge is, by the Aﬀeſſment of the 
agen of Peace , who may appoint Co)leQtors to levy the ſame 
y Diſtreſs. Now the Queſtion is, Whether the Parſons and the 
Vicars, may be charged by the general word of the Inhabitants, 
and Dilſtrefs taken on their Spiritual Livings? In order to a Re- 
ſolution of this Queſtion, it mult be premiſed, That it is moſt evi- 
dent, that the Clergy are by the Common Law of this Kingdom a 
divided Eſtate both for their Perſons and Spiritual promotions from 
the Laity of this Land. (1) Fer their Perſons, Fitz.N.B.fo.l75. 
That Clerks ſhall not be choſen Baylifts or Beadles for che Lands 
in their poſſc{ſions , although the Land before ic came to the hands 
. of the Clerk, was charged therewith by tenure. (2) A Clerk ar- 
| | CT 6 raſgned 


Br.Dean, 8&c. 
2. 14 H.8.30. 


(m) 14 H.8. 
ibid. 

Finch, Noma- 
terniazp-138. 


Bufhie's Caſe. 
Browal.par-2, 


Watkinſon and 
Man's Caſe, 
Cro.par-1, 


194. 


——— 


—_ 
- *. | 
Of Rap ſang 
7 E 
_ —— WOOL SER Ie TO oO IS oo VOY IIS EEE oe no nes ee EO CUTIE — I I ern one bo —_ _ 


_ nn eg 


Pot... aa 


raigned before'a Fetmparal Judge for Felony , may plead the Jutif- 
diction of the Court; The Clergy-men, by reaſon'of their Re- 
fiance, arent boand to the Leet; nor to follow Hugh and Cry, 
(3) That their Sþtricual Livings are alfo diſcharged from the ma" | 
charge of this Realmns Liity , appears by 'the Regiſter, fo. 260. & 
F.N:B. fo.227. bs rm perſons fhall' not 'be charged to pay 
Toll, 'Po#tape, 'or Myrage, but may diſcharge themfelves' by Writ, 
Allo the Sheriff, who by the Law is the King's general Officer to 
ſerve Proceſſes in every County , may not 'intermeddle with" the 
Clergy in reſpe& of their Spititual promptions , "bur return Quad 
Cericu ft Bentficiatus iu Epiſcopatu', uk babet Taitam fiedum in 
byliva me 5 ard then the Proceſ{ muſt be to the' Biſhop, as appears 
34 H.s. & 21 H.6. This Priviledge' is' confirttied to them by 
Magha Charts, aid divers Grants and Statutes, | viz. Hrticulis Clzri, 
9 E4.2, 'cap.g. Likewiſe no Diftteſs ſhall be tdken in'the Ancient 
Donatibtrs of 'the Church. The like Grant «$' mate! utito them'by 
King'£4. 1. 24. Photetdrivn 2. Thatthe Sheriff or Miniſter of the 
King ſhall fvt tneddte with the-Goods ; "Chittels;,- or” Carriages of 
the Clergy 3 and in Purveyors, 12. An. 14 E4.3. 'there is a Stathite, 
chat Pu#veyors {hall not meddle with the Cletgy, 8c. Ed. 1: cap. 1. 
IR.2. cap,2. 1 H.'q. cap. 3. Statute Spirirnatties 2. Priviledges, 
Grants, Imtnunities of the Clergy are confirmed. * 'So that it ap- 
pears both by the Common Lawand the Stathtes , *that” the*C! 

are not to be burthened in the general charges with the Laity 
this Reatm, neither to' be troubled or fncunibted , 'anlels rey be 
eſpecially. named and expreſly charged by ſome” Statare. And di. 
vers Statutes heretofore expreſfing themſelves with the like general 
words, have never been expounded to extend to the Clergy , as by 
the uſage of thern'appears by the Statute of Winton, An.13 Eliz,1, 
Again, the people: dwelling in'a Hundred where any Robbery 1s 
committed, thall cither britg forth the Felon', 'or agree with him 
that is robbed, yet hath it never been faken , that Parſons and 
Ficars ſhould be Contributors thereunto z yet the words [ Gentey 
dcmirantes 7] viz. the People dwelling , axe' as general words {5 
{ Inhabitants ] In the ſarhe Statute there are *the like, genera! 
words [Witching, &c.)] yet the Clergy thereby are never char-. 
ged; Alſo the Statute made for the High-ways; Arn. 2 & 3:P.& 
AM. chargeth every Houſholder; yet this general | Houſholder ] 
hath never been taken by uſage to charge the Clergy, viz. the 
Parſon or Vicar. Fitz. in his Nat. Bre. fol. 131. faith, that a Clerk 
being bound in a Statute-Merchant, ſhall not be taken by his Body: 
And the Writ founded upon the Statute-Staple, 27 E4.3.cap.g. hath 
this ſpecial Proviſo, $i Laicws Sit, capixs, Alſo the Statute where-- 
upon 


"and Parſmages. | 


upon this Writ is founded, is general , and no Exception made at 
the Clergy. And 33 H.,S. cap. 2. there is a Statute that chargeth 
all Refiants within any Cpunty-where | here t$no Goal, to be Taxed 
by the Juſtices for the Building of one, yet have the 9. never 
been charged f theſe (pts, Oc, 

1 Edit. 18 Bd, OR Fi: TL 040 tis SIN _ 
the general words in the aforeſaid Queſtion will receive in Law the 


like Expoſition,gs the qther ſajd recited Statutes vaſe done z Aud the 
Parſons and Vitars ſhalt nor thereby be charged A he-xather for hat 


the Statate fets down the Tohabitants of the Fe AA where the 
certain,perſons that ſhauld do.it, cannot be known, which is tabe 
intended: fuch Inhabitants-as are chargeable to Whos Mp0 __ 
ritual |gerſons are not, but  cxcypted, : as aforeſaid. 


CHA P. XvIIL 
4 Ten, FO 9nd. Benefces.. =, 


I. be Vicar and vides Aſeribed FR" Law... 
2. What difference between Vicarage and Parſonage ; their ſtveral 
Rights and Intereſts reſpeQively. 
-N foes s Vicarage Endowed may be Appropriated, 
| ow ? 
4. The Chaplain }f the Vicar © of Hallifax bis Caſe F- his 5 $6 
lar 
5, BoA may Sue in the Feclefiaſtical Courts for Penfions. 
- How a Vicarage may be created, 
. The Reſolution of Court touching the Vicar s Tithes,in reference 
to the Parſon*s Glebe. 
8. Caſes in Law touching the Parſons #nd the Vicar"s Tithes where 
Compoſition or Preſiviption i is in the Caſe, 
9. Who Patron of the Vicarage , wbether the Parſon or the Pa- 
tron £ 
r0. In what caſe the Vicar may Swe in the Ecclefiaſtical Court for 
an addition or increaſe of Maintenanee. - -- 
11. Inwhat caſe a Vicarage ſhall determine, and what ſhall be an 
#nion of Parſonage andVicarage. 
12, Benefice how defined by the Canon Law, with the Reafons of 
that definition. 
33. Benefices Eccleſiaſtical extend to Eccleſiaſtical Dignities by the- 
Canon Law, bwt not ſo within the Statute of 21 H. 8. 
24. Of what an Eccleſiaſtical: Benefice conſiſts according ta the 
Canonifts. 
15. Cautionary Laws relating to Benefices by what markg or ſigns 
.* | &n Ecclefiaſtical Bon#fice u kuown at the Canon Law. » 
+6, The common diftinGiton of Eccleſiaſtical Benefices at the Com- 
mon Law, 
7. ACaſein Law touching a Vicarage , whether Diſſolved or 
wot £ 
18, Vicarages of Two forts, how compared to a Commendam. 


(2.) "V FCA R is he who hath that Spiritual Living called a V*- 

carage, being no other than a certain part or portion of a 
Parfonage, allowed: to the Miniſter for his Maintenance, introdueed 
at 
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at that time when Impropriations firſt began 3 both which Livings 
as they are commonly called the Church : fo both ſuch as ſerve in 7he Parſon, 
them, are called the Patron's Clerks. The Vicar is uſually appointed Ptr9» ard 
and allowed to ſerve the Cure, by him who hath the Impropriation 2'® OE 
of the Parochial Tithes 3 for at the Original of ſuch Impropriaticns ay” uy 
a certain portion of the Parſonage was allotted and fer apart from annuity 53: 
the reſt to maintain the Vicar, who was to ſerve the Cure(#) 3 So O-nnis Vics- 
that now the Prieſt of a Parochial Church, where the Predial Tithes ©* el Eccles - 
are Impropriated, is called the Vicar, h. e, vice Refors, And it pag rn 
ſeems-Anciently they did ſometimes ſiyle themſelves Perpetnal Vi- cauſe cgainſt 
cars, becauſe every Vicarage, Corporation-like, hath a conſtant Suc- Zakar- 
ccſſion. | FE Buift _ 
(2.)A Parſonage and a Vicarage (as appears in Britton and Wages COT 
Caſe) are two diſtinct Benefices , and both have Curam animarum, 
the Parſon habitualiter , the Vicar aualiter; and although the Vi- 
carage be Spiritual, . yet the Corporation is Temporal, which the . | 
Pope could not difſolve (b)): And in the Caſe between Parry and 52 _ 
Banks, it was Reſolved, That after the Statute of 31. H. 8. which ev * mn ; 
made Parſonages Lay-Fees, the Ordinary could not diſſolve a Vica- Caſe. Cro.2.-. 
rage, when the Parſonage is in a Temporal hand 3 for that were to Par-516,517, 
deſtroy the Cure (e)). Vicarages being originally endowed out of Ur + Jac-l 
Parſonages, the Vicar was to have aid of the Parſon, if: he were the Soren: 
impleaded for anything touching the Vicarage, and the Parſon was yarry and = 
ſubje' to every charge of the Vicarage (4). And anciently the ZznK's Cafe. 
Vicar was not held as Tenant of the. Freehold of the Glebe of the _ 
Vicarage (e_), but the Freehold thereof was in the Parſon, and the SC : 
Vicar could not maintain an Aſſize in his own Name (f)). But now (431 H6.13. 
it ſeems the Freehold of the Glebe of the Vicarage is in the Vicar by Yelv+r/0n, 
himſelf, and not in the Parſon, for that the Poſſcſſhhons of the Vicar + 6-3 I 
and Parſon are ſcycred., and cach of them ſhall have ſeveral Writs of) R 4"P2 
concerning their reſpetive Rights , .and ſhall not joyn in'one Writ Firzh.tir. 
(eg ),: and the Vicar [hall have and maintain a Writ of Juris Virum Brie®, 256- 
againſt the Parſon, who- is the Patron of the Glebe of the Vica- 1d ns 
rage, for the ſame Glebe (þ). . This Vicarage being a certain por- G) MW” " 
tion of a Parſonage allowed to the Vicar for his Maintenance as ; 
aforeſaid, is in ſome places a fum-of Money certain, - in others a part 
of” the Tithes in kind, commonly the ſmaller Tithes, and in ſome 
places a Bert of the great. Tithes alſo: And Vicaragc-Lands Occu- (1 Cie, For, 
pied by-the Vigarp do 10. ſome places .pay.no Tithe .to the Par- 60.Cro. 2. 44+: 
1 7 þ who ts þ B? 00. Diſmes » 
""(3.) In Ward's Caſe it was ſaid by Manutagze.: That a Vicarage 30 
endowed.mightbe'Ap ropriated, but not to the Parſon, to which 
Hawghton and Doderi ge agreed, 31 H.6. Fitz.tit.Indicavity is, that: 


ſych.a Vicarage; may bg diffolycd: An Appropriation may be by the- 
t+ & <a ed ala # Shs +4 564 © - 4 os <*- bhatke King. 
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King ſole where he is Patron , but there is no Book that it might be 
by the Patron ſole. Grindon's Caſe in Plowden, and 17 E. 3. 39.an 
Appropriation cannot be without the King's Licenſe. In that caſe 
Ck Trin. 16 it was agreed , That Tithe-Lamb and Wool was included within 
Jae BR. qmall Tithes Ck ). which Tithe bclongs to the Vicar. 
ap joe ret (4.) A Chaplain that was under the Vicar of Hallifex, Libells 
Gf, © againſthiminthe Eccletiaſtical Court for his Salary. , And. he pre- 
Poph.Rep. - ſcribes, That the Vicar ought to pay the Chaplain four pounds a 
year 3 and the Vicar prays a' Prohibition, (1) for that he alledges, 
That the Chaplains were Eligible by himſelf 3 and becauſe that 
Chaplain was not Elefed by him, he is not Chaplain ; but he is in 
(1) Trin. 3 of his own wrong, &c. (2) That Preſcription for Salary . was 
Car. C.B. Triable at the Common Law. Tefvertox, The Salary is Spirityal as 
bt Vicar of the Cure it {elf 'is Spiritual , for which it is to be paid, As theCaſe 
"3% = in Dyer, 58. PI 4. But a Prohibition was granted, until it was deter- 
Hetley's Rep. ined to whom the EleRion appertainedz and that now depends 
by Prohibition in this Court (7). | on 1 
Penſion. (5-) G. Vicar Sues in the Eccleſiaſtical Court the Dean and,Chap- 
_ ter of I/allr, Parſon of a Church, for a Penſion, and they pray a 
al Heddois Prohibition,'and it was denied 3 For that Penſion is a Spiritual thing, 
verf. Dean for whichthe Vicar may fue in the Spiritual Court (mM). © 
ard Chapter (6.) The Parſon, Patron, and Ordinary may Create a Vicarage 
of cpa and Endow it without the Aﬀent of the King 3 but the Ordinary 
Noy s REP cannot Create a Vicarage without the Patrons Aﬀent. 16 E.3.®ware 
Impedit,145.' And in or duting the Vacancy, the Patron-of a Pars+ 
ſonage and the Ordinary may Create a Vicarage.. 8 R.2. Annuity $3» 
Lolect's Belk, And before the Statutes of Diffolucions, a, Parſon 1m- 
Abridg. vert, PIOPriate and the Ordinary might Create a Vicarage, for the Parſon 
Vicarage, was Parſon and Patron. Thid. (n). © © wm 
(7.) It was Reſolved per Cxriam , That if a Vicar be endowed 
out of a Parſonage of all the white Tithes growing andrenewiyg 
within the Parith-on al] the Land of the Pariſh 3 the Vigat Ihall vo 
therefore have the Tithe of the Parſon's Glebe, for that 1s except- 
cd; nor the Tithes of the Land , which at. the time of the' En- 
dowment of the Vicarage 'was parcel 'of the Glebe, but lince ſe- 
©) Tris.38 vered from the Glebe, for that at the tirhe of the Endowrnent tht 
Ez. B.R, Land was excmpted gut of the Endowment(o)., 
Plenco & (8.) If there 'be a Compotition Ale berth the' Parfon'and 
Rarſior . the Vicar , That the Parſon” ſhall have all the Tithe of Cornan 
eb wi papikes Hay, and the Vicar the other Tithes, and eras the Payiſhio- 
rent, 11.3, Ners ſow certain Lands with Saffron, or. the like,” the Parſon fhall 
@) Trin. 7 not have the Tithe of the Saffron , hutthe Vicar. 'By Coke lo Ad- 
WE. judged (p). Ithath at.) been Relotve,, 1 a Vicar be Eaflowe, 
01:49. Bv4- of the Small Tithes by: Prelcriprion:4iid afterwardFthe Land which 
had 
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had been Ardble time'out of mind , is converted-from Arable, 'and 
there grow ſmall Tithcs, the Vicarſhall have them, for his Endow- (g) Paſch. 33 
ment doth not'go to the Land , but Minutis Decimic in every place Eliz-B. R, 
within the Pariſh (q). And if a Vicar be endowed of the third fer Zedrng- 
.Part of ' all the Tithes of a-Mannor, - he ſhall have Tithes How and 
as well of the 'Frechold 'as -Copyhold , for. all makes the Man- (r) P.38 El. 
'NOr (r). : - 4 IW 6 © " B.R, Higham 
(9.) The Parſon, and not the Patron of the Parſonage, of Com- 22d Bot. 
mon Tight is Patron of 'the Vicarage ,' for that it is derived out of Acedged. 
the Parfonage. Dubitatzer 17 E.3. 51:6. Comtra, 5E. 2, Ruare iM- ,,\ Roll.Abr, 
pedit,r65, per Paſſ. And-it a+ Parſon Appropriate createa Vica- 1, yi... 
Tape, he'fhall be Patron thereof.” 17 E.3. 51. he is both Parſon and rage. 
Patron ('s_). So likewiſe if there'be a Vicar and a Parſon Appropri- &) Mich.7: 
ate, the Ordinary and the 'Parſon Appropriate may in time of va. © BR. 
cation of the Vicarage re-unite the Vicarage to the Parſo- = we 
nage (t). : 7 
M3 If 'there' be a Parfonage Appropriate in an Eccleſiaſtical 
perſon, which.never came to the 'King by the 'Statute of Monafte- 
ries; and a'Vicarage 'Endowcd'be there alſo and the Parſon make 
a Leaſe of 'the'Parſonage for Lives, according to the Statute of 
32H, 8, The Vicar may in-that cafe ſue in'the Eccleſiaſtical Court 
agairiſt the Parſon and his Leffee, who comes in by the Statute for - 
Addition of  Mxintenance, and the Ordinary may-well compel them + 
to increaſe his Maintenance, for over all Appropriations ſuch power Cu) Hill. 9: 
of increaſing the Vicar's Maintenance was reſerved to the Ordinary, Car.B.R. ju- 
and the Leffec comes in ſubjeQ'to that charge ( #). ter Hitchcock - 
(11,) If the Vicarage be diminiſhed, he ſhall have more of the 2nd 7horn- 
Parſonage,if what remains be not ſufficient. And if the Parſonage panes. 
be impoveriſhed and ſo decayed , that the Parſonage by it (elf, nor ,_ Wo; 
the Vicarage, have ſufficient to ſuſtain them, in that caſe the Vica- 4 egg Fo 
rage ſhall determine and be reſtored to the Parſonage:' And to this ; 
the Doctors alſo do-accord (»). It hath been alſo held, If a Par- 
fon Appropriate, who is Patron of the Vicarage of the fame Church, 
by Agreement between him and the Ordinary, preſent the Vicar to 
that Patſonage; itis an union of the Parſonage and Vicarage but (x34, E.3.33. - 
if a Leſſeeot. a Parſonage preſent the Vicar to the Parſonage, that b. 44 ati.37. 
{hall not. bind. the Leffor (x). And if there be a Vicarage and Par- 
{onage (and both void) and one preſent his Clerk as Parſon, and he (3/11 H. 6.33: 
is ſo Inducted ; that ſhall unite the Parſonage and Vicarage again 
(y). And incaſe that there be a Vicar Endowed who is Preſenta- 7, F.a 04. 
tive, and alſo a Parfon Preſentative, it ſeems that the Parſon hath not re impedir, 


the Cure of Soals, but the Vicar (z). 165per Po. 
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(12.) Benefice [ Beneficium] according to a general acceptation 

may comprehend all Eccleliattical Livings , be they Dignities or 

other , as in the Statute of 13 R. 2. where they are divided into 
(a)13R-% Eleflive and Donative (a) : But according to a more ſtrict and 
$r-2-cap.22 proper acceptation, Duarenu ſeems to give it an apt definition, 
where he ſays, it is Res Eccleſiaſtica, que Sacerdeti vel Clerico, ob 

(+) Duaren.de Sacrum Minifterium utenda , iu perpetuum concedatur (b). | Res} 
Benef.lib.2. becanſe it is not the Miniſtry it ſelf or the Office , but rather the 
. CaPeqs protit thence ariſing that is the Bexeſice. [Eccleſiaſtica Jbecauſe ſuch 
profit is dedicated to God and his Church. | Sacerdoti, &c. | be- 

cauſe where a thing Eccleſiaſtical is granted to Lay-men, it is not 

properly ſaid to be a Benefice in this ſenſe. [ 0b Sacrum Miniſte- 

rium] becauſe as Dedicated-to God, they are for the uſe of ſuch as 

wait on his Altar. ['Utenda] becauſe they have rather the Uſu- 

f1uic thereof, than any Fee or Inheritance therein. | In perpetunm] 

becauſe they are annexed to the Church for ever. Benefices with 

-Cure of Souls ſeem moſt properly to be the Parſonages and Vica- 

rages of Parochial Churches. Sir H. Hobart Chief Juſtice, in Cole 

and Glover*s Caſe againſt the Biſhop of Coventry and Lichfield, ſays, 

(ſpeaking of the Statute of 21 H.8. cap.25.) That Biſhopricks arc 

not within the Law under the ward [Benefcer)] : So that if a Parſon 

takea Biſhoprick, it avoids not the Benchice by force of that Law of 

Plaralities , but by the Ancient Common Law, as it is holden, 

. 11 H.4.60. 

(13.) This word Beneficium Eccleſiafticum extendeth not only 

to Churches Parochial and the Benefices thereof , but alſo to Digni- 

ties and other Ecclefiaſtical promotions 3 as to Deanaries , Arch- 

(c)Coke's Inft. deaconries, Prebends,&c. (c). Lindw. devit. & boy. Cle. c. Extrrior, 
par 3- cap-71- Sjr Edw.Coke affirms, that it appears in the Books of their Law(#), 
wy _ That Deanaries, Archdeaconries, Prebends, &c. are Benetices with 
> ES 1, Cureof Souls; but they are not comprehended under the Name of 
Regiſt 58. Benefices with Cure of Souls within the Statute of 21 HS. by reafori 
21 H-8-c-13. of a ſpecial Proviſo; which they had been, if no ſuch Proviſo had 
Tn iq nia been added f, viz. Deans, Archdeacons, Chancellors, Treaſurers, 
Colleginte *” Chaunters, Prebends,or a Parſon where there isa Vicar endowed (e), 


Cuthedral : ; | 
Church or any Parſonage with a Vicar Endowed , or any Benefice perpetually Impropriate, are 


ne: Benefices With Cure of Souls within the Stat.of 21 HL. againſt Pluralities.  (c} Cooubi 
[wpr as 


% 


(14.) The Canoniſis do hold, Thatan Eccleſiaſtical Benefice con- 
1 | fiſts of the Sacred Funcion, and of the Provinces thercunto be- 
(f)"anfr 94 Jonging (F)3 Tt is a diſtin portion of Eccldfiaſtical Rights joyned 


objece tl'y ie 


Q-5 


to the Spiritual Funion, and until ir be ſet apart , ſeparate, and 
diſtinguiſhed from Temporal Interckis, it is not properly an Eccleli- 
aſtical 


—— 


aftica) Benefice 3 it is termed a portion, in that it includes Fruits, for 
a Benefice without Fruits cannot properly be fo called. | = 
(15.) By the Jus Commune no man can at once and at the fame 
time pofſels two Bencfices with Cure of Souls , as incompatible. 
TotrdeciſcRote 445. tit. de Preb. in novs, Nou datnr Beneficium nift 
propter Officium, he that performs not-the one, ought to be deprived 
of 'the othex. C. fir. de Reſcript.in 6.Can.Eof.C ans. fi quis Sacerdotum 
$1. 4iinf. Alpceuniary Contracts, all mercenary Trading and 
Merchandizing for Benefices is to be abhorred; Ecclcſiaftical Bene- 
fices are of ſuch a Spiritual Conſtitution, that they are not capable 
of being bought orſold 3 they fall not within the walk of human 
Commerce, but ought to be conferr*d gratis. And for Non-relidence 
the Parſon ought by the very Letter of the Law to be deprived of 
his Benefice and the Fruits thereof. c. Vni.de Cleric. non refiden.in 6, 
Panormitan obſerves Six ligns whereby an Ecclcfiaſtical Benefice may 
be known; As(T1) That according to the Jus Commune it ought to 
be beſtowed by one who hath a right and power in him fo to do, 
meening the true Patron. (2) That he who doth give or beftow it, 
do reſerve nothing thereof or therein for himſelf ; direRtly or indi- 
realy, (3) That it be given purely as a proviſion and maintenance 
for theClerk. (4) That it hath ever ſomething of' Spiritualty an- 
nex*d toit. (5) That in its nature it be perpetual. - (6) Phat all 
manner of Contracts and Bargains concerning it be utterly rejected. 
Panorm. Confil. 47. Anchor. de Regul. prim. de reg. jur. in 6. q. 
& Decius'## Rwb. de Reſcripe, Ex | 
(16.) Whitever is enjoyed as a-Benefice,, : is had and obtained 
cither by way of Title,or Canonical Inſtitution : Lindw, de cohabit. 
Cle, & Mulier, c. ut Clericalis. verb.Beneficiati. Eccleſiaſtical Bene>- 
fices being commonly diſtinguiſh'd into Preſentatiues and Donativer, 
fora Parochial Church may be Donative, and exempt from all Or- 
dinaries Jurifdiftion. For if ' the King doth found a Church or 
. Chiappel, hermey exempt the fame from the: Ordinaries JurifdiQti- 
on 7 in which caſe the Lord Chancellor and Lord Keeper ſhall Vilit 
the fame, 20 E.3. Excommeng:9g. 21 E.3.60, Parſons Law, cap. 29, 
Or if the King by his Letters Patents doth Licenſe a Common per- 
fon to Found'/a Church or Chappel , exempt from the Ordinari:s 
JuriſdiQion, the ſame ſhall be Viſited by the Founder, and not by 
the Ordinary : 6 H.7.4. per Keble, $ 4f.29. F.N.B.42. acc. And if 
ſuch Clerk Donative be diſturbed in his Incumbency, the Patron or 
Founder ſhall have a Quare impedit Preſentare, and dechre upon the 
Special matter, But if a Patron of a Church Donative doth once 
preſent unto the Ordinary, and his Clerk be Admitted and Inſtitu- 
ted, fit is now become Prefentable, and itſhall never be Donative- 
after, and then the Ordinary ſhall Vifit the ſame, a Proxie ſhall be 
| Dd paid, 
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paid, and Lapſe (hall incur to the Ordinary, as in all other Benefices 
preſentable (g_) 3 but ſolong as it remains Donative, it is without 
the JuriſdiQion of the Ordinary.For a Doxative is a Benefice meerly 
given and collated by. the Patron to a man without cither Preſen» 
tation to, or Inſtitution by the Ordinary , or InduGiion by his Or. 
der (þ)). All Biſhopricks were anciently Dozative by the King (+): 
and it is ſaid, that there are certain Chamntries, which may be given 
by Letters Patents (k). The Original Donatives in England is 
ſuppoſed to be from what Mr.G#iuz mentions in the Preface of his 
Readings, viz. That as the King might anciently Found a Free 
Chappel and exempt it from the Dioceſan's Juriſdiion: So he 
might alſo by his Letters Patents Licenſe a Common perſqn to 
Found ſuch a Chappel, and to Ordain that it ſhall be Donative and 
not Preſentable , and that the Chaplain ſhall be deprivable by the 
Founder and his Heirs , and not by the Biſhop (7). Whether ſuch 
Donatives are properly Benefices Eccleſiaſtical may well admit of an 
Enquiry 3 for where Petr.Gregorius ſpeaks of Chappels Founded by 
Lay-men, not approved by the Dioceſan, nor by himas it were Spi- 
ritualiz*d, he there fays plainly , that they arc not accounted Bexe- 
ices, nor can they be conferr'd by the Biſhopz but the Founders 
and their Heirs may give ſuch Chappels, if they fo pleaſe, without 
the Biſhop: Petr.Gregor.de Benefic.cap,11.nu.10. & Guid. Pap. De- 
ciſc187, And Lindwood makes a very prolix queſtion on the ſame 
reaſon, whether St. Martins Le Grand Lond. be Ecclefiaſticum Bene. 
ficium, or not , Arguing it pro and cox, but concludes in the 
Affirmative. Lindw. de Cobab. Cler. & Mul, cap.. ut Clerica- 
lis, 

(x7.) The Prior of D. was ſeized of the Advowfon of the 
Church of N. appropriated to his Priory, and alſo of the Vicarage 
of N. endowed with ſmall Tithes : The Appropriation and En- 
dowment were both in the time of King Jobn, and continued till 
the time of Hex. 6. when the Pope granted by his Bulls, That the 
Prior ſhould appoint one of his Monks to officiate the Cure , who 
ſhould be removed ad nutum Prior : The point was, Whether the 
Vicarage was diflolved? Reſolved (1) That a Vicarage Perpetual 
could not be diſſolved after the Statute of 4 H.4. and that the Pope 
could not make any Ordinance againſt that Statute , nor Diſpence 
by his Bulls with the Law, though they tend-in Ordjne ad Spiritus- 
lia. (2) There were no words that amount to a Diſſolution , but 
the words. only are, That the Vicar ſhould be ad nautum Priorts. 
(3) The Parſonage and Vicarage are two diſtin& Benefices , and 
both have Curam aximarum, the Parſon habitualiter, and the Vicas 
&izaliter ; andalthough: the Vicarage be Spiritual, yet the Corpo- 


zation is Temporal, which the Pope cannot difſolyc. (4) hg 
this | 


and Benefices: 


quer, Parry and Baxk's Caſe accordingly, there vouched. 

(18.) In the Canon Law there are two ſorts of Vicarages , viz. 
Vicaria Temporalis and Vicaria Perpetna ; The Vicaria Temporalis is 
compared to the Commenda Temporalis , for that ſuch Temporal 
Vicar #01 habet Titulum, ſed ſervit alieno nomine, O proprie Curam 
#0u habet : otherwiſe it is ds Viceris perpetna, que eſt incompatibilis 
cum alio Beneficio,&* babet Curam animarum , & talis Vicarius babet 
Titulum Canoxicum, Anda Buare Impedit lies againſt ſuch perpetu- 
al Vicarage. F.N, B. 32.h, Regift. 31.4. And ſucha Vicar ſhall 
have a Juris Vtram of Lands annext or given to him in perpetuity, 
by the Statute of- 14 Ed.3.cap.17. vid. 40 Ed.3.28.b. where Finch- 
den ſaid, That although it had been held, that a Vicar ſhould nor 
have Adcion of his Poſſeſſions againſ any perſon , yet that now the 
Law is changed in that point; and good reaſon, when he is endow- 
ed to him and his Succeſlors in perpetuity. 


this caſe the Vicarage was not Diſſolved : vid. 12 Fac. in the Exche- 
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CHAP. XIX. 
Of ddvowfons. 


i. Advorrfon, what z and why ſo called. 

2. Advorwſons wwofold. TBI 

3.. The great Antiquity.of Advowſons ; the. Original thereof. 

4+ : How # was in this Kingfom unger the Saxons. - 

.. $- The word;Advowſop: appligoble: $0:0ther Ecclrſtaftical Foruds- 
'. ., Zhontn, 46 well 4s, Churches, what the Famows Lindwood 


6. Advowſons are Temporal, yt Spiritual Inherizancis. 

7. Reaſons in Law, proving it to be a Temporal Inheritance, 

$, The difference between Advowſons in Groſt and Appendent. 

9. How Advowſon Appendant may remain in the King as is 
Groſs. 

10. By what words in a Grant an Advowſon may paſf or not. 

Iz, How an Advowſon may be recontinued to the Rightful Patron, 
where be was ouſted by Uſurpation. 

12, A Caſe in Law touching three Avoydances of a Church granted 
to 0He Man. 

13. 4A 2ueſtion in Law, whether upon ſuch matter of F aft an Ad- 
vowſon remains Appendant, or not ? 

14. Advoroſons are deviſable by Will , as well as grantable by 
Deed; what AGions may run in prejudice to the Advowſon, or 
n0t. 

15, Whether an Advowſon may be Aſſets, and under what words 

'- « - it maypaſs, or a0t2 ., ; 
"£8. Caſe in Law ehucking the Advowſon of a Vicarage. 
17. In what caſe the Writ of Right of Advowſon lies, or net. 

18. In what caſe the Crown ſhall be put to that WWrit,or not, in caſe 
of Uſurpation by a Common perſon. 

19. A poiut in Law, whether the King or his Grantee ſhall have 

the Preſentation, where the King having a Mannor with the 

Advowſon appendant , the Church wid, grants the Mannor 
with the Advowſon, 

20, Of Advowſons there are three Original Writs at tbe Common 
Lew. 


21. The Advowſon of «Vicarage, whether it belongs to the Patron 
or the Parſon. h 


22, Whether 


—_— —— 

22, Whether an Advowſon may properly be ſaid to be a Demeſn 
ſeveral matters of Law in reference 19 Advowſons Appen- 
dant and in Grofi, in reſpedt of the King and Common per- 
ſour. | 

23 Whether a Donative in the Kings Gift may be the Cure »f 
Soul?. 

24.IWhether by the Grant of a Vicarage the Advowſon of the Vicarage 
ſhall. paſt ; The grant of a next Avoydauce during an Avoy- 
dance, is void. 


(1.) A PDvowſon is a kind of Reverſionary right of Preſentation 
to an Ecclehiaſtical Benefice in a man and his Heirs for. 
| ever. It is ,the ſame which the Canon Law under- 
ſtands by Jus Patronatus , or the Right which a man and his Heirs: 
have to preſent their Clerk to the Ordinary , for a Parſonage or 0- 
ther Spiritual Benefice when it becomes void 3 and he_in whom 
ſuch Right reſides, is called the Patron (2). Fus Patronatus eft Po- 2s hr 
teſts Preſentandi aliquem Inftitnendum ad Beneficium Eccleſie Sim- ——_ oj 
plex & vacans, Hoſtienſ, de jure Patronat. Jus Patronatts eft jus Ho- Weſtm.2. 
norificam,Oneroſum,& UVtile, It is a Right to preſent to the Biſhop 13 Ed+3-S-. 
or Ordinary a fit perfon,by him to be Admitted and Inſtituted'into a 
Spiritual Benefice when it becomes void. The unlawful Poſſeffor is 
the- Uſurper , againſt whom only lieth three Writs; one of the 
Right, as the Writ of Right of Advowſon; and the other two of 
the Poſſeſſion, As a Qzare Impedit, and Darrein Preſentment. And 
the Tncutnbent, as to his Right for his Re&ory , hath the Writ of 
Faris Utrum. And Advowſon is not Hereditas corporata, as a McC- 
ſaage, Land,or Paſture,8&c. But it is Hereditas Incorporatagas Wayes, 
Common, Pilcaries, Courts,&c. which are and may be Appendant 
to Inheritances Corporate. Advowſon is a kind of Baſtard-French 
word, ſometimes called Advocatio-Ecclefie:, cither becauſe the Pa-+ 
tron thereof, claiming his Jas Patronats therein, Advicat ſe in his 
own Right unto the ſame, eamgue effe ſri quaſi Clientis Leeo, or 
rather becauſe the Patron in his own right Adwocat aliunm to the 
Church being,,yacant, and prefents him unto it Loco alterins, veluti (b) Sker0.:d@** 
Defuniii(b). Thence called ſometimes Patron , fometimes Ad- yerb.sip. 
vcats,> for rhey, who originally obtained a Right to prefent to any 
Church, were either the Founders,or Builders, or BenefaGtors of the 
ſame, D#eretal, c. 4. & 24. de jure Patronat.  & Plow, 495, Dy. 48. 
Coa1:102:4-37-6-39-Litt.119,120. Patronum faciunt Dos, A difica- 
#0, Fundw, And although Advowfons are now, as other Tem- - 
poral Inhertances, grantable by Deed, ard ſo in that refpc& copnt - 
zable at the Common Lawzyet inatmuch as they are the ſame which 
the.Canor Law. calls Jus Paironate, it cannot be: denied , but that 
| they» 
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they are within the Ecclefiaſtical Juriſdictionzand therefote although 
the Patron may have his Acionagainſt the Ordinary in a Temporal 
Court by a Bare Impedit tor rejeQting his Clerk, yet the Ordinary 
may Decree a Proceſs de Fure Patronatus in the caſe, to enquire by a 
Mixc.Jury of Ecclctiaſtical and Lay+men touching the ſaid Advow- 
fon or Right of Patronage according tothe Laws and Cuſltomes of 
the Church. | 
(2.) -There is an uſual difference taken, between Advcatio medie. 
eatis Eccleſie , and Medietas Advocationis Ecclefie : The former js 
where two Patrons be, and every of them having Right to Preſent 
a ſeveral. Incumbent to the Biſhop, to be Admitted into one and the 
tame Church, (for:divers-may be ſeveral-Parſons, and have Cure of 
Souls in one. Pariſh ) and fach Advowſon is alike'in every of theſe 
Patrons, but every of their Preſentments is to the moity of the ſame 
Church ; and therefore it iscalled Advocatio Medietatis Ecclefie, or 
as the caſe may be, Advocatio Tertie partis Ecclefie , and the like, 
The latter, viz. Medietas Advocationis Eecleſie , is after partition 
between Parceners3 for although the Advowſon be entire, amongſt 


. them, yet any of them being diſturbed to preſent at his Turn, ſhall 


have the Writ of Medietate, ox of Tertia, or of Quarta parte Ad- 
wocationis Eccleſie, as the Caſe is,, And this difference is taken and 
obſcryed only in the Writ of Right, which is altogether grounded 
upon the Right of Patronage. But in the Lxare Impedir, which 
is only to recover Dammages, no ſuch diverſity is confidered , but 
the Writ is general, Planes ad Eccleſiam. Doderidge , of Ad- 
vowſons, Leftt.q, Of Advowſons there are two ſorts, The one that 
in Grofi, which is Sole or Principal, not adhering or belonging to any 
Mannor, or to any part or parcel 'thereof , as of the Right thereof: 
The other Appendant or Dependant, or depending an a Mannor, as 
appertaining or belonging thereto , which is by Kitobin termed an 
Incident that may be ſeparated from the Subje&. Again,Sometimes 
the word Advowt or Avews is alfo uſed for him who hath a Right 
in his own Name to preſent to a Benefice or other Eccleſiaſtical 
Living, where you have alſo ( Advowe paramount) or the higheſt 
Patron, an Appellation peculiar to the King. Sothat this Advocatis 


is he to whom ſuch jus advocationis alicujus Ecclefie belongeth , as 


that he may Preſent to the Church in his own, but not in anothers 
Name(c ). And Fitzberbert uſcth it in the fame fignificati- 
on (4d). 

(3.) Conſonant tothe praQice at this day touching Advowſoxs, 
was the Emperour's Nevell , Decreed about 1100 years iince, to- 
wards the end of the Fifth Century, to this purpoſe, That if any 
man ſhall ereft an Oratory, and his defire be to Preſent a Clerk there- 
w#to, by bimſelf* or bis Heirs ; if #bey furniſh the Clerk with a Com- 
petency, 


SR 
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petency, and Nominate t0 the Biſhop ſuch as are worthy, they may be 
Ordained : But if thoſe who are intimated by them be rejefied by the 
Canons, as unworthy off the Miniſtry, then let it be the care of the moft 


Reverend Dioceſan of the place, to Preſent ſuch as in his diſcretion he (.) 1,444. 


ſhall conceive better of (e). And Panormitan clearly interprets the 
Emperour's mind herein, and gives us the very meaning and origji- 
nal of the Patron's- Right in this point of Advowſons ; he ſays, 
That this is Jus honorificum, oneroſum, & utile, belonging to anyin 
the Church, for that with the Dioceſans conſent + he hath: Founded, 
Built, and Endowed a Church, he hath given a piece of Ground), 


C. nobis, c.de jur.Patronat. and erected a Church thereon, 16: q. 7. - 


ce Monaſterium. and Endowed it, C. Pie mentis , ibid. and was 
therefore qualified with the Right of Patronage. And indeed the 
Dioceſans conſent herein is-fo requifite, that by the Canon Law it 
ſeems ſcarce feazable for a man to be a Patron without it , Sz quis 
Eccleſiam cum aſſenſu Dixceſani conſtruxit , ex eo Jus Patronatus acs 


quirit, Clement. c. Nobis de Fur. Patron, And when a Church fo / 


erecd is by the Conſecration thereof actually delivered up and 
made over (as it were) to God himſelt , it thenceforrh ceaſes to be 
of. any mans property, or-of any Human Dominion for Duod Dis 


vini Furis eſt, id-nullius eft in bonis: V.. nullius, Tuſt. de Rer, Diviſc . 
And by what is Recorded in the Life of Biſhop Ulrick, it ſhould - 
ſeem as if the Right of Preſentation originally were in the Dioceſan ; - 


for the Author there ſaith, That if any EreRted a Church the Biz 
ſhop conſented, Si legitimem Ecclefie dotem in manum ejus Celfitudi- 


uis dare non differret,&c. And afterthe Endowmentand Confeeration -. 
thereof , the care of the Altar was committed by him to the Prieſt, - 


and the Advowſor firmly conveyed to the lawful Heir, by-the put- 
ting on of a Robe : Author. ite. Udalrici, c.7. p.52.: Edit. Augnl(t; 
Vindel.1595, But the Biſhops underſianding this as a matter more 
of Care than of Power, as appears by theſe moderate expreſſions of 
Nominare, Preſentare, or Commendare, they were willing the Lay- 
Patron (for his better encouragement to ſuch Pious works): ſhoul@ 


ſhare with them in this -priviledge , which Panormitan calls Fur + 
benorificum , yet ſo, as that this: transference of the Biſhops unto . 


Lay-Patrons, ſhould ſtill remain under fuch a Limitation, as that it 


ſhould be neceflary for the Patron to have recourſe to the Biſhopy - 


for the qualifying his Clerk for the Rectory by Ordination ; And 
the Biſhop's prudent compliance with Lay-Patrons in this matter 


was.not in thoſe days without good reaſon, if we conſider what a . 


paucity of publick Churches there then were, inſomuch that for- 


want or inſtead thereof they frequently then ſaid Prayers-under a - 


Crols in the open Field,as is xeported of our ownAnceltors in the Pe»: 
regrination of Wilibald, Sie mos eſt Saxonice gentis &c.nom Ecclefian: 


ſed - 
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Treatiſe of 
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ry. 7 R.2.Qu. 
Irpedit 21, 
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643- Or of 
Diſturbance 
ina Preſc nas 
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rage, $ Eds 
Quare Imp. 
To a Prove 

firy,17 Ecge2e, 
To a Chappel, 
17 E. 3.12- 
(6b) Per Par- 
ning,7 Ede. fe 
Qu.Imp.19. 


fed Sanle Crucis Signum, Oc, diur *e Orationis ſedulitatem ſoles 


habere. Hodeperic. Hieroſolym. Wilibald. Extat ad Canifium, Tom.g. 
Antiq. Left. par.2, pag. 486. Edit, Ingolſt. 1603. Yea, and where 
perhaps ſome Churches were , many of them were no better than 
thoſe mentioned by Afſer Biſhop of Shirburne in King Alured's 
daics, which were of ſo mean a ſirucure,that frequently the wind 
entering per parietam rimulas, did blow out the Candles fet before 
the Reliques ; which gave occaſion to that ingenious Prince to teach 
us by his dexterity the myſtery of making Lanthorns Ex Lignis'& 


"Bovinis Copnibus. 


(4.) In the-Infancy of the Chriſtian Faith in this Iſland under 
the Saxons, ſeveral particular Loxds of. Grand Seignories ( Regis ad 
Exemplum } erec&ed particular Churches, and having Endowed 
them with Lands, reſerved to themſelves and their Succefſors for 
ever a right and power to confer them on ſuch as were meetly qua- 
lied for the ame; And this they did in imitation of thofe Kings, 
who then Reigning here, creed Cathedrals, Abbies , Priories, 
Churches, &c. (f )- 

(5.) An Advowſon, being a right of Preſentation (as aforeſaid) 
reſerved by a Founder to himſelf, his Heirs and Succeffors, is appli- 
cable to other Ecclefiaſtical Foundations, as well as thoſe of Church- 
es, as appears by the ſeveral 2xare Impedits broughe on ſeveral 
occafions (g_): © that albeit it hath been ſaid, that by the Grant of 
a Church the Advowſon paſſed (+), and when he gave the one, he 
gave the other; yet is the word Advowſon not- improperly appli- 
cable to ary thing wherein a Quare Impedit will lic. And hein 
whoſe Right ſuch Preſentation is reſted, is by the Provincial Con- 
ſtitutions of this Realm termed Advocatis Eczlefie, becauſe (as the 
Conſiitution hath it) t#eri & deſtuders Ecclefiam & ejus jura tenetar, 
2d inftar Advocati qui in Judicio Cauſam alicajus defendit. Lindw. 
Provin. Conft.de Foro Comp. cap.Circumfpefie, ver. Advoacatus, Which 
every Patron is obliged todo; whence Patronus and ddvocatus Ec- 
cleſie are in effe& Synonymousz yet in Lindwood we have the 
Queſtion put , whether there be any difference etmter Patronum & 
Advocatum Feclefie. Lindw, Conſt, Prov. de homicidio, cap. Sacri, 
Gloſſ.ibid, Where though the prevailing opinion be for the Nega- 
tive, yet you will alſo there tind very Orthodox Authority for- the 


' contrary, and that Aduecatus intelligitur nou pro Patrono, ſed pro 


Defenſore Ecclefie : Glo. ihid, as appears there by Lindwood that 
Famous--Canonift totius Orbis Britaunici, who being DoQor of 
Laws, Chaplain and Official to the Archbiſhop of- Canterbury in the 
time of H, 5, was by reaſon of his great Experience and Abilitics 
in National Laws as well as Provincial - Conſtitstions , ſent as his 
Embaſſador tothe Crowns of Spain and Portugal ; and at his Re- 
turn 


of Atoonſens. 


turn about A#.1422. compiled what now is extant to his Immortal 
Memory, and Dedicating the ſame to the ſaid Archbiſhop, it was 
after about An. 3505 (being firſt reviſed by Wolfgangus Hopylius ) 
printed at Paris, at the colt and charges of Wiliem Bretton Mer- 
chant of London. Mention hereof is here made, in regard of the 
plentiful uſe here made of this Eminent Author in this Ecclefiaſti- 
cal Abridgment, and that rather in the midſt of this Subject touch- 
ing Advowſons, as preſuming, that for the reaſon aforcſaid a Qiare 
Impedit will not lie in the caſe of this digreſfion. 

'(6.) The Right of Patronage is, it ſeems by the Common Law, 
a real Right fixed or veſted in the Patron or Founder in the Church, (;) Vid.8 af. 
wherein he hath as abſolute a property and Ownerſhip as any man 2%. 13 Aſſ;22, 
hath to his Lands and Tencwents, or any Freehold whatever (4); 1! H-4-34 
| Andthit the Advowfon or Patrons Right to Preſent is a Temporal Ss we 
and not a Spiritual Inheritance. For at the firſt Creation of a Man- 36.Co.2. Bo. 
nor, if Lands were given to.cre@ a Church thereon, the Advowſon Inftir.acc. & 
thereof became appendant to that Mannor, and reputed as 'parcel 33 Afſ.22. 
thereof, which being Temporal , the other became alſo, as an = Fries of 
Acceſſary-to the Principal ; for which reaſon-ſuch an* Adyowſor bs _—_ 
paſſeth by the Grant of the Mannor cam pertinentiis (k, ).- Yea, it Co: 2. par. 
hath been adjudged , That by the Grant of a Mannor , without Inf: ace. 
making any mention of the Advowſon, the Advowſon'alſo paſſed, © £2 Ed.4.39 
becauſe jt was parcel of, and appendant to the Mannor (1). And | Axe 
it hath heen ever held, That by the Common Law an Advowſon whiſtler's 
is a Temporal Inheritance, for that it lieth in Tenure, and may be Caſe. 
holdeR" either of the King, or of a Corimon perſon; and hath (!) C--ibid. 
"been held of the King in'Capite, or in Knights Service (m). And ac 
wherea ®uare Impedit hath been brought, the Plaintiff hath count- C.B.walter 
ed, that the Defendant held the Advowſon of him by Homage and and Beuld's 
Fealty (#1). And it hath been agreed, that an Advowſon doth lie Caſe. 
1m Tenure; and that the Lord may diltrain inthe Glebe-Eands for _. 
| "Rents and Services, the Patron*s Cattel, if any be there found upon -m, 3 
*the' Land, but not the Cattel of a Stranger (o ). 12 H,17.19. 


| , | 21 Ede345- 
-(») The Abbor of Webback's Caſe: (o) The Prior of Caſil;-Acre's Caſe verfihe Prior 
of But/ey. Hugh-Abridg verb. Advowſon. SeHt3.$.4+ 


(7.) Other Reaſons, it ſeems, there are at the Common Law, 
which prove,” That an Advowſon is a Temporal Inheritance ; for 
that a Writ of Right of Advowſon licth for him, who hath an E- Cp) — 
ſtate in av Advowſon in Fee-limple, or Right of an Eftate therein pure th. ; 
to him and his Heirs in Fee-fimple. Which Writ being Quod cla- F.N.B. tit. - 
_ mat tenere de te (p), doth ſuppoſe a Tenure, and lieth not only for Proit de Ad- 
the whole Advowſon, but alſo for ſome part thereof. Asalſo be- 29/0: 
cauſe a Precipe quodreddat licth fyr'it, - as hath been Adjudged (4). (9329 fe 
Ec 11 "Bs | 
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| As alſo that-a Common Recovery. may be ſuffered of an Advowlon, 
(r) 35 Eliz. as hath been likewiſe Adjudged (r). As alſo becauſe an Advowſon, 
C.B. Crocher as other Temporal Inheritances, may be forfeited by Attainder of 
- wml Treaſon or Felony, or Joſt by Uſurpation, fix months Plenarty, Re- 
I $id.Co.5. culancy, Outlawry, Negligence or Lacks of Prcſentment, Tranſla- 
par. 40. & tion, or Ceſſer, and given away in Mortmain(s). As alfo for that 
2.par-74-% the Wife ſhall be endowed thereof, and have the third Preſentment 
oa. -4 acc. and the Husband ſhall be Tenant thereof by the Courtelie 3 allo it is 
' þ4 Hobo * ſucceſſively deviſable among Coparceners, that the priority of Pre- 
- par-$5- The ſentment ſhall be in the eldelt Sifter 3 likewiſe it may paſs by way of 
Chancellor of Exchange for other Temporal Inheritance 3 and albeit during the 
Oxford's . vacancy of the Church it be not in it ſelf valuable, yet otherwiſe it 
Go hatfons is as to an Incumbent 3 and by Grant of all Lands and Tenements 
Law,39;49, an Advowſon doth paſs, if not by Livery, yet by Decd is tranf- 
vid.che Autho- ferable as other Temporal Inheritances (+), and paſs with the Man- 
rities there nors whereunto they are appendant by Preſcription, unleſs there 
þ xr7 oe were before a feverance by Grant , Deed , Partition, or other Legal 
pair. Adck(u); which Preſcription is ſo requilite to Appendancy, as with- 
(x) 13 Eliz. Out which it cannot well be at all (x). 
Dyer 299.in (B8,) An Advowſon in Groſs is underſiood as under a more 
' bf tha $. beneficial qualification , than that which is Appendant; and that: 
: which is Appendant, may. by ſeverance become an Advowſon in 
Groſs: And therefore in the Caſe, where a man being ſeized of a 
Mannor whereto an Advowſon was Appendant, and by Deed 
granting one Acre belonging to that Mannor #12 cam Advocatione 
Eceleſie, did further by the ſame Deed give and grant the ſaid Ad- 
vowſon 3 the Queſtion was , whether the Advowſon did pals as 
Appendant to the Acre, or as an Advowſon in Groſs? And the 
better Opinion was, That by that Grant the Advowſon was ſevered 
from the Mannor, and was become in Groſs 3 for that the Deed 
ſhall be taken moſt beneficial for the Grantee to have the Advowſon 
in Groſs, and not as Appendant to the Acre. . But in that caſe it 
it's, Was Agreed, If the whole Mannor had been granted, then the Ad- 
$939 * vowlon had Paſſed as Appendant, and not in Grofs ('y). Yet an 
£4 har per Advowſon Appendant to a Mannor , deſcending to divers Copar- 
Fughs in his ceners, making Partition of ſuch Mannor without mentioning the. 
Abridg. verb. 'Advowſon, remains Appendant notwithfianding ſuch Divifion and 
mY On, Severance from the Mannor (&_): Yea, although the Mannor of D. 
what things tO Which an Advowſon is Appendant, be granted , and by the ſame 
Aduewſons Deed the Advowlſon alſo of the Church of D. So, as it is named no 
mey be Apper- otherwiſe than in Groſs, yet it ſhall thereby paſs only as Appen-- 
Cant, ond fo. gta). 
what, not and | 
bv in ſever dl ſel Caſer. vid. Hughes,ubi ſupr. (3) Cos. par. 8. Wat Weild's Caſe. (a) By 
the Opinion 'of Finehden ,in 48 Ed, 3. Hughes, ibja, _ 


-® —_— 
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(9.) If the King makes a Leaſe for life of a Mannor , to which 
an Advowſon is Appendant, without making any mention of the 
Advowſon, the Advowſon-remains in the King as in Groſs 3 as was 
granted by the Juſtices: And it was ſaid by them, That in ſuch caſe by 
Grant of the Reverſion, Habendam the Reverſion with the Advow- (4 co,rx. 
ſon, the Advowſon paſſeth not to the -Patentee , for that the Ad» par. 47. Z:- 
vowſon was ſevered, and became in Groſs as to the, Fee-(b)). And ford's .Caſe. 
in another Caſe, where it was found before Commiſſioners, That 4, 
was (cized of a Mannor, to which an Advowſon was appendant, 
and that he was a Recuſant convict 3 whereupon two parts of the 
Mannor were ſeized into the Kings hands, who leaſed the Mannor, 
with Appurtenances, and all profits and commodities, aud Heredj- 
caments to the ſame belonging, unto F.S. for 21 years, if A, &c. 
and afterwards the Church became void. In this Caſe it was held, 
That albeit there was no mention in the ſcizure of the Ad vowſon, : 
yet the Preſentment belonged to the King, and that the King alone © Mich. 14 
ſhould Preſent. Secondly, That there were no words in the Kings —_ = ——_ 
Grant to F.S.' tocarry away the Advowſon from the King , and Chancellor 
that notwithſtanding that Grant, the Advowlſon remained Gil Ap- ef Car bridge 
pendant to the Mannor (ec), and Wal- 
(10,) By words implying meerly matter of profit or things 4141, — 
gainful, as Cam omnibus commoditatibus, Emolumentis , profiexds, (4) rl 
sdvantagis, and the like, an Advowſon will not paſs , becauſe it is Jac.C. B. rot. 
contrary to the nature of an Advowſan regularly 3 and therefore 1377-7-Lon- 
the Advowſon of a Vicarage appendant to a Prebend,paſled not by Ir the 
3 Leaſe with ſuch words of ſeveral parts of the Prebend to which Ws, ay 
ſuch Advowſon was appendant (4). Nor will an Advowſon ap- St. Mary Scuth- 
purtenant to a Mannor, paſs by the Grant of an Acre of Land par- 7*!'s Caſe. 
cel of that Mannor cam. pertineatiis , otherwiſe, if the Grant be of og 
the Mannor it {elf cam pertizentiy Ce), Yet in a Cale where the Jae B Rate 
King being ſeized of a Mannor to which an Advowlſon was appen- ter and Bo/d's 
_ dant, granted the Mangor to F.S. for life, and then granted the Caſe. 
Mannor to FAD. after the death of 7.S. Habendum cum Advocatione, arg r, 1. pats 
and then by Parliament the King reciting both the Grants , con- prog H. 6. 
firmed them by Parliament: yet it was Adjudged in that Cafe, That 33. vouched 
| the Advowlſon did not paſs.(f}. Nor will an Advowſon (if ;once in Co!: ard 
 Appeydant) paſs without ſpecial words of Grant 'thereof , which _ Biſhop of 
may not be ſirajned-in the. confiruction ;thereof to an unuſual or ewe ng 
.unreaſonable ſenſe, for which reaſon an Appropriation will not Cife. Mich. 
pals by:the name of an Advowlon  .but (as atoreſaid) 'an Advow- 10 Jac.C.B. 
lon of a' Vicarage may be Appendant.to.a Prebend 3 All which hath _ 2642, 
been Reſolved ip the forercited Caſe Cg), And if Tenant in Tail c TM 7 qo 
be of .a Manzos tq9 which an Advowfan is appendant , the Church j;c.c.B.4i8 
bciog full, and he grants. proximars Advocetionem, and then dics 3 Zndon: Caſe, 
| KE 8 © by 
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Jace. B, R, 
Bolftr.1. 
PaTr. 35. 


(i) Col. Pare 


Inftit-363s 


(&) Nich.18 


; by his death the Grant becomes meerly voiJ, as was alſo Reſolved it 
Ch) Trin-8 p/alter and Bould's Caſe (b ). 


In a Dare Impedit , The Caſe was between the Chancellor and 
Scholars of Oxford, and the Bilhop of Norwich, and others. The 
Plaintiff counted upon the: Statute of 3 Fac. That 7. S. being 
Owner of an Advowſon, 2 Fac. was a Recufant convid , and that 


. afterwards the Church became void, and fo they by: the Statute 
Morc's Rep. Ought to Preſent. 


One of the Defendants pleaded, That the Ad- 
vowſon.was appendant to a Mannor, and that two parts of the 
Mannor were ſeized into the Kings hands by Procefs out of the 
Exchequer, and that'the King by his Letters Patents granted the 
Two parts to-the Defendant with the Appurtenances , and granted 
alfo all Hereditaments (but Advowſons were not mentioned in the 
Letters Patents) and fo ſaid, the Preſentation did belong to the De- 
fendant : It was Reſolved, That the Advowſon did not pals by the 
word [ Appurtenances ] without mention of Advowſon or words 
Adeo plena & integra, & in tam amplo modo & forma,as the Recuſant 
had the Marinor. + | | | 
 (Tx.) In caſea Patron be Outlawed , and the Church becoming 


* void a Stranger doth uſurp, and preſents his Clerk to the Avoidance, 


and Six months paſs, and afterwards the King, being entitled to the 
Avoidance by reaſon of the Outlawry, bring a Quare Impedit againſt 
the Incumbent as being in wrongfally , and remove him : By this 
means the Advowſon is recontinued again to the Rightful Patron, 
whereof he was ouſted by the Uſurpation, who upon the reverſal 
of the Outlawry (hall Prefent, in cafe the Church becomes void a- 
gain (4). | 
- ( 12.) A man hath Three Avoidances granted him of one 
Church at one time and by one Dced 3: The Church becomes void; 
the Grantor by Uſurpatien preſents-his Clerk, who is Admitted, In- 
'ſituted, and Induced, afterwards the Church becomes void again. 
In that cafe the Grantee ſhall' preſent to-the'Second Avoidance, for 
that the former Preſentation made by the Grantor uſurping, did not 
put the: Grantee out of all the Avoidances 3 and Adjudged accord- 
ivgly (kJ). | | 
x” 13.) A. ſeized of a 'Mannor with an Advowſon appendant, 
preſented B. who was Admitted, Inſtituted, and: Induced 5 after- 
wards A.ſclls the Mannor to which the Advowſon was- appendant, 
unto .S.. The Church becomes void by the death of B. wherc- 
upon the Queen 15 Feb. 1588. Preſents F. D. by theſe words, v2. 
Per mortem naturalem Incumbeatis ibid. vacant, who thereupon 
20th of the ſaid Feb. was Admitted , Inſtituted ; and Tnducted by 
Letters of Inſtitution, Per Dominam Reginam veram & 'indubita- 
tam Patronam. The ſaid 7.D. dies; The King preſents R. in cr 
WOrds,. 
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words, viz. Ad noftram Preſentationem ſive ex pleno jure, ſive per 
Lapſum Temporis, ſive alio quocunque modo ſfheftant. The only Que- 
ſtion was, - Whether, notwithſtanding all rhis matter, the Advow- 
ſon did remain Appendant or not? And it was Adjudged by the 
Court, That the Advowſon remained Appendant, notwithſtanding 
the Queens preſentation of 7. D. For it appearcd , there was no 
colour of Title to the Queen to preſent; no Lapſe, for the Preſen- 
tation, Inſtitution,&c. were al] in the ſame month, wherein the A- 
voidance was: And it was no Uſurpation by the Queen, becauſe the 
Preſentation ſuppoſed a Right wherenone was, and fo was void 3 
for the Queen meant to do no wrong : And- upon the ſame reaſon 
the Preſentation of R. afterwards by the Ring was void. Amnd-it 
was then further holden by the Court , Th-.t the Preſentation of 
7.D. being void, it was but a Collation of the Biſhop, which makes 
no diſappendancy , norſo much as a plenarty againſt the Righttul 


(1) Hill. 17 © 


Patron, but that he may bring his 2ware Impedit when he will 3 J;c.C.B. ror. - 
and if the Biſhop .reccive his Clerk , the other is out ipſo fatto 1840. Gawdy 


(1). | 
(14.) Although an Advowſon be a kind of Reverſion: of a right 
of Preſentation toa Living or Benetice called Spiritual, yet it is now 
in the nature of other Temporal Inheritancesz and therefore he 
that hath this Right in him, may either dcviſe it by- Will, or grant 
it by Deed, in Fee, or for life, or for years, as other things (m ). 
And in regard an Advowſon or Jus Patroxatis refcrs to and reſpeds 
not the Oblations and Tithes bclongiog to the Church , but rather 
the Building thereof, with the Ground whereon it is built , and the 
Endowment thereof; if therefore any debate or controverlie ſhould 
happen to ariſe touching ary of theſe laſt mentioned, it might pre- 
judice the Patron as-to his Right to the Advowſon » but it the 
- controverlie. be only touching. the other , vis. the Oblations or 
Tithes, whether Great or Small , the Jus Patronatis will remain 
good and entire to the Patron. notwithſtanding ſuch Controverlic, 
provided the Suit doth not extend and be for. a fourth part of the 
whole belonging to the Church, Lindw. de Foro Comp. cap.Circums- 
ſee, verb. Item fi Refior, & gl. ihid, verb. quarta pars. And he to 
whom the Right of Advowſon of any Church appertains, is termed 


and the Arch- 
biſhop of 
Canterbury 
and Rone's 
Cale. Hob-.- 
301. Rugh 
Abridg-ver. 


Adyowſ.Serk*- 


6.S.ult- 
(n)C045-56- : 
IS H.7» & - 


Avows for diſftin&ions fake, to diſcriminate him. from thoſe who | 


ſometime Preſent in the Name of another , as a Guardian that pre- 


ſents in the Name of his Minor: as alſo to: difference him from- 


ſuch as have only for term of their:Lives, or of years, or by Intru- 
ſion or Diſſeiſin, the Lands to which an Advowſon appertains 3 the 


(n) Britton,” . 


Avowe, properly and ſirictly taken, being:only he who may Preſent cap+29- - 
in his own Right and in his own Name (2). 


(15.)lt - 


(2) Di&.Caſ. 
London verdl. 
the Collegiate 
Church of St. 
Mary South- 
well. 

(7) 44 Ed. 3. 
33s cited in 
dia.Caſ. 
(90398 6, 
cited in dits 
Caſe 

(r) Mich. 14 
Jac.C.B. Ror. 
647-Chancel- 
lor, &c. of 
Cambridge 
ver {. Wal- 
grave. 
Hob.Rep. 
(5) Caſ. thid. 
(t) ILid. 

(n) Dom. Rex 
verſ. Biſhop 
of Rocheſtery 
end Fackſon 
his Clerk. 
HobrRep. 


(x) Mich.31 
& 32Eliz. C. 
B. Rofr.q5s. 
Caſe £ſpegell 
verſ. Denni:. 
Leoun.Rep. 
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. (15.) Ithath been Adjudg'd , That an Advowlon belonging to 
a Prebend will not paſs by a Leaſe thereof, albeit it hath in it theſe 
words, viz, Commodities, Emoluments, Profits and Advantages 3 
becauſe all theſe ſour words being of one ſenſe and nature, imply 
things gainful , which is contrary to the nature of an Advowſon 
regularly, as aforeſaid 3 yet an Advowſon may be yielded in value 
upon a Voucher, and may be Aﬀets in the hand of an Exccutor 
(0); andin the forefaid Caſe of Londou verſ.&c. it is ſaid, Thatan 
Appropriation, nor the Advowſon of it, will not paſs by the name 
of an Advowſon, yet an Advowſon will be contained under the 
name of a Tenement(p,). And where the King granted that 
Monks ſhould have all their Poſſceſſions of the Abbey in the Vaca- 
tion for their ſuſtentation 3 Ruled, that they ſhould not have the 
Advowſons, becauſe no ſuftentation aroſe from them (q) 3 nor will 
an Advowſon , though it be appendant , paſs in the Kings Grant, 
without ſpecial words (r)); yet inthe Caſe of a Recuſant convide, 
to whoſe Lands an Advowlon is appendant, the ſeizure of Two 
parts of his Land for the King is a Seizure by conſequence of two 
parts of the Advowſon, without mention of it (s)3 and if the 
King have but Two parts of an Advowſon, yet he ſhall Preſent 
alone, for no Subje& can be Tenant in Common with the King 
who (though he be no party to a Quare Impedit) yet it his Title 
appear clear for him againſt both parties, ſhall have a Writ awarded 
for him to the Biſhop (t)). Or if the King joyn iſſue in a Qyare 
Impedit , which is not found fully for him, yet if a Title do any 
x; ap the Court muſt award a Writ-to the Biſhop for 
im(#). 

(16,) A, brought DQuare impedit againſt D. The Piaintiff count- 
ed that the Defendant had difturbed him to Preſent ad Vicariam de 
D. and ſhewed , That the Queen was ſeized of the ReQtory of D, 
and of the Advowſon of the Vicarage of D. and by her Letters, 
Patents gave unto the Plaintiff Reforiam predifiam cum pertinentiir, 
& etiam Vicariam Eccleſie predif. And it was holden by the whole 
Court, That the Advowſon of the Vicarage by theſe words doth 
not paſs; nor {© in the Caſeof a Common perfon, much leſs in the 
Caſe of the King : But if the Queen had granted Eecleſiam ſuam of 
D. then, by Walmſley Juſtice, the Adyowſonof the Vicarage had 
paſſed (x). | | 

(17.) Alchough he, who after the death of a Patſon Incumbent 
hath Rightof Preſentation in him, doth not upon a Diſturbance 
bring a Qware Impedit nor Darrein Prefentment , but ſuffercth a 
Stranger to uſutp upon him 3 yet he may have a Writ of Right of 
Advowlſon; but this Writ lieth not for him, unleſs he _ to 

; ave 
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have the Advowfon to him and his Helrs in Fee-fimple (y) 3 which (1) Term, 


Advowſon is valuable, though the Preſentment be not ('z ). 
(18.) The Queen ſeized of an Advowfon being void , the An- 


Dnare Imped.t, 
'E 


aw verb, 


Z) Train. 31 


ceſtor of P. Prefented, and fo gained it by Uſurpation, and then the Ejiz. C. B. 


Church being void he Preſented again, | 
Queen grants the Advowſon to 7. the Plaintiff, whobrings a Qxare 
Impedit in the Queens Name, ſuppoſing that this Uſurpation did 
not put the Qyeen out of Poſſeſſion ; It was argued , That the 
Grant could not paſs without ſpecial words, becauſe it is in the na- 
tare of a Choſe in Aion : And Dyer, Mead, and Windbam held, 
That this Uſurpation did gain poſſeſſion out of the Queen, and that 
ſhe ſhould be put to her Writ of Right of Advowſon; but the 
Opinion of A#derſon Chief Juſtice was clearly, That the Queen 
was not out of Poſſeſſion 3 for he ſaid , That it was a Rule in our 
Books, that of a thing which is of Inheritance, the a& of a Com- 
mon perſon will-not put the Queen out of poſſeſſion : But if ſhe. 
had only a Chattel, as the next Advowſon, then perhaps it is other- 
wiſe. But Mead and Windham very carneftly held the contrary, 
relying on the Book of 18 E. 3.15. where Shard ſaid , That if the 
King had an Advowſon in his own Right, and a Stranger, who had 
no Right, happen to Preſent, it puts the King out of Poſfcſhon. - 


his Clerk dies, and then the $94/woed 


verl. Biſho 


of Lichfield. 6 


Lean-Rep.. 


And the King fthall be put to his Writ of Right, as others ſhall (a), () Vid. 47 


The Defendant alledged Two Preſentations in his Anceſtor after 
the Title of the King, and demanded Judgment if the King ſhould 
have a Writof Poſſeffion, and the Plea was admitted to be good. 
But after Paſch, 25 Eliz. Judgment was given for the Queen, for 
that ſhe might very well maintain a 2zare Impedit, and the two 
Preſentments did not put her out of poſſeſſion (b).. | 
(19.) In a 2uare Impedit by G. againſi the Biſhop of L. and D. 
Incumbent : The Caſe was, That a Mannor with the Advowſon 
Appendant was in the hands-of the King, and the Church became . 


void, and the King grants the Mannor with the Advowſon: If the - 


Grantee ſhall have the Preſentation, or the King , was the queſtion. -. 
All the Juſtices held clearly, That the Avoidance would not paſs, 

becauſe it was a Chattel veſted. And Periam ſaid, that in caſe of a . 
Common perſon without queſtion an Ad vowſon* appendant would 

not paſs by ſuch Grant 3 for if. the Father dic, it ſhall go to his Exe- - 
cutor: but if it be an Advowſon in Groſs, in caſe of a Common per- - 
ſon there; is fome doubt: But in the Principal Caſe all the Judges - 
held #t ſuprs, and ſaid, That fo it was'in 9 E.3, 26.  Quare Impedit - 


E.3.14- b. 
18 
(5) Paſch. 28 + 
Eliz..C. B. 
YTardhy verf. - 
Peſcan, 
OwensR ep: - 


E.3. 16. 


37: andin Dyer in the Caſe of the Church of We{tminſter : But (. wich, 26. , 


P,N.B. is contrary, 33«N:(c). - 


&.30 Eliz.-. * 
Sr.Fbo.Gorge (+ 


verſ;Biſhep of Lincoln, and'Dalton Incumbent. Owen Reps. - 


(20.) Of- 
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(20.) Of Advowſons there are three Original Writs, whereof 
one is a Writ of Right, the other two of Poſſeſſion, viz. Darrein 
Preſentment, and Quare Impedit, And where an Advowſon deſcend- 
eth unto Parceners, though one Preſent twice, and uſurpeth upon his 

(d) $t.13 Ext Co-heirz yet he that was negligent ſhall not be clearly barr'd , but 
CaP. 5. another time ſhall have his turn tb Preſent when it falleth (4). 
'Vid.Raft-pla- And by the Statute of 3 Fac. 5. every Recuſant Convid is utterly 
fo.101,144, diſabled to Preſent to any Ecclceliaftical Living, or to Collate or No- 
a5. Ig minate to any Donative whatſoever, the Advowſon of every ſuch 
13- 3 =6 * Recuſant being left to the diſpoſition of the Univerſities of Ox- 
Ce) St. 3 Jace ford and Cambridge (e). Aliſo by the Statute of 13 E. 1.5, itis 
CS. . directed, what Action ſhall be maintained by him in the Revertion, 
who is diſturbed to Preſent after the Expiration of a particular E- 

Aiate 3 where there is alſo provided a Remedy for him in the Re- 

verſion or Remainder, or others that have right, where there is an 

Uſurpation of an Advowſon during any particular Eſtate: And 

that Judgments given in the Kings Courts touching Advowlſons 

(P St.13 Ee1. ſhall not be avoided by Surmizes, but by lawful means (f\). Like- 
Cap43e wiſe it is Statute-Law to hold, That Advowſons ſhall not paſs from 
th&King but by Special words 3 for when the King doth give or 

grant Land or a Mannor with the Appurtenances, unleſs he make 

expreſs mention in his Deed of Advowſons of Churches, when 

they fall, belonging to ſuch Mannor or Land, they are reſerved to 

him, notwithſtanding the word [_ Apprurtenances, | albeit among 

-Common perſons it. hath been otherwiſe obſerved (g )3- nor-is it 

(£2) St- 7 Ed. lawful to purchaſe an Advowlſon, during the dependancy of a Suit 


2.15» & Co. 4 : 
lib.10.fo.63, 3 Law concerning the ſame (b) 


& Dyer, fo. 350, (+) St-13 EdeloCe 49... 


'(21.) If a Feme Covert be ſeized of an Advowſon , and the 

Church: becomes void, and the Wife dieth, the Husband ſhall Pre- 

(i) Dyer 26. ſent (4), Where Parſon and Vicar. be Endowed in one Church, 
9 Ed. 4:47. a. and the Vicarage becomes void, the queſtion is, To whom the Ad- 
Co.ſupr-Lir, vow(ſon of the Vicarge doth belong, and who in that caſe ſhall be 
_ {aid to be the Patron of the Vicarage ? Whether the Patron of the 
14 H.4.12-  Parfonage, or the Parſon? It ſeems the Books at Common Law, 
C4) 19 E-3-81 the Judges and the Court, were divided in Opinion touching this 
Parſons Law, P2int (k) 3 ſome of the Judges were of ' Opinion , That the Ad- 
CaP-23. vowlon of the Vicarage appertains to-the Parſon 3 Others, that it 
(!)Mich.16 E. belongs to the Patron.: Such as inclined , that it is in the Patron 
4 by wo (7), gave for reaſon , That the Ordinary. cannot make a Vicar 
_—_ pb, i1, Without theafſent of the Patron, 5 E. 2. ©uare Impedit 165. puts 
the Cafe, That although the Vicarage be Endowed with the affent 

-of the Patron and Ordinary, 'yet the Advowſon of the — 

of 


_ 
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doth remain in the Parſon , becauſe the ſameis parcel of the Ad- 
vowfon of the Parſonage (m). And 16 E. 3. Grants. 56. it was ow —_— 
a queſtion, Whether by the Grant of the Advowlon of the "© 07 
Church, the Advowſon of the Vicarage did paſs? and there _ 
it was ſaid by Stoue, That it doth paſs as Incident to the Par- oof 4a 
ſonage (n). And in regard the Vicar is as the Parſons Subſti- - i, Ju 
tute , and his Endowment originally only as a Maintenance for riſaiion,1g. 
him in officiating the Cure for the eaſe of the Parſon, whoſe 16 E- 3. Mas 
Concern it is to ſee that he be a fit and able perſon ſufficient PrF«4111 156+ 
for the Cure, it ſhould thence ſeem rational that the Parſon 
ſhould be his Patron, to Preſent ſuch an one to the Vicarage as 
ſhall be ſufficient for the Cure; for which reaſons the Patro- 
nage of the Vicarage ſhould ſeem rather to belong unto the 
Parſon, than to the Firſt Patron of the Parfonage Appropri- 
atC. | be: 

(22.) An Advowſon cannot, it ſeems, at the Colemon Law be 
called a Demeſue , for that it is not ſuch a thing as a man hath 
a Manual occupation or poſſeſſion of, as he hath of Lands, P' 1 
nements, and Rents, whereof he may ſay in his Pleading , t 
he was ſeized thereof in his Demeſn as of Fee, which he can- 
not ſay that hath only the Advowſon of a Church , becauſe ic 
lies not, as the other, in Manual occupation: And therefore in the Linh. Tec 
caſe of Advowſon of a Church, he may only ſay that he was nd 0m-many 
ſeized as of Fee, and not in his D<meſn as of Fee (s)), whether — oi. 
it be an Advowſon in Groſs or Appendant , which Appendancy 
is held to be for the moſt part by Preſcription , and mult relate 
to ſuch things as are in their own nature of a perpetual conti- 
nuance 3 for which reaſon it is, That Advowfons cannot be ſaid 
tobe Appendant to Rents, Services,and the like, becauie ſuch things (3 co 4.7; 
are extinguiſhable (p). And although an Advowſon be not pro- ringham's 
perly faid to be a Demeſn, yet it may be Appendant to a De- Caſe. 
' meſn, as of Lands or things Corporeal and Perpetual, and there- 
fore (as ſuppoſed) not to a Houſe of habitation, meerly quatenus 
ſuch, yct to the Soyl, whereon the Houſe is exe&ted 3 whereby 
the Law (which hath the cleareſt proſpe&t of Caſualties at a 
diſtance) hath provided, that the Advowſon ſhall fiand, though (g):o H.7.1g. 
the Houſe fall (q ); but an Advowſon Diſappendant and in Þ- by Xce#/e. 


Groſs, which a man hath alone, and not by reaſon of any other Parſ. Law, 
cap 8. Ubig 


thing , but ſevered from the Lands to which it was Appen- 16 1.1.9. by 
dant, fuch an Advowſon is exempt from divers prejudicial Inci-- Rede. 
dents. which the other, viz. the Appendant, cannot well a- 
void. And where a Subje&t or Common perſon hath an Ad- 
vowſon Appendani to a Mannor, and there be an Uſurpation 

| F.'& upon 
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(5) Hill. 17 
Jacerot.184') 
Cale G-wady 
verſ. Archb. 
of Cant. (&G 
olios, Hub, 
Rep- 


vpon him , by a Preſentation n:ae by 2 Stranger, whoſe Clerk is in 
for Six months, though this maxcs the Advowſon of ſuch Com- 
mon perſon Diſappendant to his Mannor z yet it is otherwiſe in 
caſz of the King, who may grant the Advowſon notwithſianding 
ſuch Uſarpation 3 ſor a man c2nnot put the King out of poſſeſſion 
cither-by Preſentation or Uſurpation, as hath been Adjudged (r), 
Nor doth the King's Preſentation by Lapſe ſever the Advowſon 
from the Mannor, or cauſe it to become diſappendant, as in Gawdy's 
C:f2 againſt the Archbiſhop of Canterbury and Others , was Jike- 
wiſe Adjudged; in which Caſe it was allo ſaid by Hobard Chicf 
Juſtice, That neither doth a wrongful Collation of the Biſhops 
make any Diſappendancy, ror any binding Plenarty againſt the true 
Patron z but that he may not ooly bring his 2are Impedit when he 
pleaſe, but alſo Preſent upon him ſeven years after (s). Allo, 
Whereas it was ſaid before, That an Advowſon cannot be Appen- 
dant to things Extinguiſhable, as to Rents, Services, and the like, 
fo it ſeems at the Common Law an Advowſon in Poſſc{ſhion cannot 
be Appendant to a Reverfion expectant upon an Ellate for lite 3 


| for the Caſe was, The King ſeized of a Mannor with an Advow- 


fr) Caſe of 
the Abbeſs 
of $10n43J H. 
6.33, Cir. in 
Colt and G/c- 
wers ver. Bi- 
ſhop of Coven. 
try and Lichf, 
Mich. 1o Jac. 
Ror. 2642» 
Hob.Rep. 
(») Paſch. 14 
Jac rot.1030- 
LordS:anbope 


(x) Vich.9 
Car.B.R. in-- 
ter Fletther 
ard Macka!- 
ITE 


ſon Appendant, granted th2 Mannor to F. S. for life, and then 
granted the Manner to F.D. after the death of .S. Habendum 
una cum Advocatione; and then by Parliament the King reciting 
both the Grants, confirmed them by Parliament , yct the Advow- 


. fon paſſed not(t). Finally , whereas alſo it hath been Adjudged 


(as aforeſaid ) that the King cannot be put out of poſſcſſion either 
by Preſentation or Uſurpation, this ſeems to refer only as to the 
Kings Advowſon, and not as to his preſent Preſentation 3 for the 
Opinion of Sir H. Hobart Chief Juſtice is, That although the King 
may be diſpoſſcled of his preſent Preſentation , he cannot be fo of 
his Advowſon, and therefore he may (till grant it, notwithſtand- 
ing the Uſurpation, as was-Judged in a Writ of Error, upon a 
Judgment given to the contrary , between the King and Campion 
tor the Vicarage of Newton Valence (u ). 


verſ. the Biſhapof LZince!n, and others. Hob. Rep. 


(23.) A Donative in the Kings Gift may be with Cure of Souls, 
as the Church of the Tower of Loxdon is a Donative in the Kings 
Gift with Cure; as in the Caſe of Fletcher and Mackaller, where 
Information was brought upon the Stat. 31 Eliz, of Simony for 
procuring him to be promoted to the Church of the Tower for 
money.3 and per Cariam, it well lics (x). 


(24) The 


EIT CP 


Advonſons; 219 


( 24.) The Queen hath the Advowſon of the Vicarage of H, 
and grants the Vicarage to F.S, It was the Opinion of all the Ju- 
tices, that the Advowſon paſſeth not; for that the Vicarage is ano- 
ther thing than the Advowſon of the Vicarage (y). -The Queen (3)Cro. par. 1. 
ſeized of a Mannor, to which an Advowſon was appendant, granted 
the Mannor cxm Advocatione Ecclefie, the Church being then void : 

It was Adjudged the Avoidance did not paſs, but the Qyeen ſhould (x) Hill. 29 
Preſent pro hae vice (2), And in the Queen and Hyſſe's Caſe it Eliz. Sir 790. 
was Reſolved, That a double Preſentation would not put the Queen ©912*s Caſe. 
out of poſſeſſion , if ſhe hath Right (a). And in Stephens and (19 ve,oeP 
Clarks Caſe it was Reſolved, That the Grant of the next Avoid- Rep. my 

ance to one during the Avoidance, is void in Law (6), (5)More. ib. 


CHAP. XX. 
Of Appropriations. 


1. The great Antiquity of Appropriations a ConjeFure of their 
Original ; whether Charles Martell was the occaſion thereof ? 
they were prohibited in England anciently by the Pope, 
whether they ean be otherwiſe than by the King, or ſome Au- 
thority derived from him 2 

2. How the End and uſe of Appropriations is changed at this day 
from what it was in the Original Inſtitution thereof. 

3. Appropriaters why called Proprietariiz The care of R. 2.in 
making Proviſion for the Vicar in caſe of Appropriations ;, 
Regquiſites of Law to make an Appropriation. 

4. A further diſcovery of the Original , uſe , and ends of Appre- 
priations, and nnder what qualifications. 

5. Whether Appropriations were anciently grantable to Naunne- 
ries e 

6. Appropriations not now to be queſtioned, as to their Ori- 

inal, 

7, | no endowed may be Appropriated, but not to a Par- 


ſon: 

8: Three conſiderable Points of Law reſolved by the Juſtices touch- 
ing Appropriations, 

vo. Whether an Advorwſon may be Appropriated without 2 Suc- 
ceſion ? Appropriations uſually were to Corporations or Per- 
ſons Spiritual. 

10. How a Church Appropriate maybe diſappropriated. 

II. In Appropriations the Patrox ana bis Succeſſors are perpetual 
Parſons. | 

12. Whether an Appropriation of a Parſonage without endowment 
of the Vicarage be good? Alſo, whether an Appropriation 
may be made without the Kings Licenſe? 


Popes were the firſt Authors of Appropriations ? the pra- 
&tice whereof by each of them is of great Antiquity 
but whcther in imitation of Charles MartelPs Sacrilegious Prelident 
( the firſt by whem Tithes were ever violated in the Chriſtian 


World) is but a Suppoſition rather than any Aertion among Hiſto- 
rians 


( "T is a qucſtion at this day undecided , Whether Princes or 


a MOOT. 0s 
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TIans. It was long ſince Traditionally Recorded in Hiſtory , that 


after King of Fraxce, in defence of his Country againſt the Hunnes, 
Gothes, and Vandals, had flain no Icls than 34500 Otholc Infidel 
Sarazens in one Battel , he did not reſtore to ſuch of the Clergy of 
France their Tithes, as from whom under a fair pretence of fup- 
porting the charges of the War thereby, he had ( upon a Promiſe 
of Reſtitution thereof ſo ſoon as the War ſhould ceaſe ) obtained 
the ſame 3 but inſtead thereof gratificd ſuch of the Nobility, as 
had aſſiſted him inthe War, by the grant thereof to them and their 
Heirs for ever. But whether this Sacriledge (if it be true) had 
ſuch a malign influence upon ſucceeding Princes in Aﬀfter-ages, and 
other Kingdoms, and alſo upon the Popes, as ſome Hiftoriographers 
do more than conjeQture, is not fo evident as that which is report- 
ed by Ingulphus Abbot of Crowlard, touching Eight Churches to 
have been Appropriated to that Abbey by ſcveral Saxon Kings ; 
and though by their Charters, yet whether by ſuch exclutively 
to all Ecclefiaſtical Authority, is not ſo certain, as that William the 
Conqueror, without asking leave of the Pope, Appropriated three 
Pariſh-Churches to the Abbey of Battaile , which he built in me- 
mory of his Conqueſt 3 and his youngeſt Son H. 1. nigh twenty in 
one day to the Cathedral of Sarwm by his Letters Patents, together 
with the Tithes of thoſe Pariſhes which his elder Brother Ji/liam, 
Sirnamed Reufiw, had depopulated and diſecclefiated in New- Forreſt 
in Hantſhire, Notwithſtanding which, the Pope (who underſtood 
his Supremacy in matters Ecclcfiaſtical better than to part with it 
upon any Pretidents of Temporal Uſurpations ) doth frequently in - 
his Decretals, without any contradiction , rather aſſume than arro- - 


gate this Right unto himſelf, as a Prerogative of thc Apoſtolick . 


See, and granted to ſeveral Religious ' Orders this Priviledge of 
taking Eccleſiaſtical Benefices at Lay-mens hands by the mediation 
of the Dioceſan, who at a moderate and indifferent rate ( as one 
Moity of the Annual profits of the Benetice ) was to be a Medium 
or Expedicnt between the Religious Houſe and the Incumbent ; 


but in proceſs of time, partly by the remiſneſs of the Biſhops in that | 


point, and partly by the Covetouſncſs ok the Monks and Fricrs in 
thoſe days, the Incumbents proportion became at laſt ſo inconlide- 
rable, that Pope Urban the Fifth by his Legate Orhoboy, about the 
year-1260 was forced to inhibit all the Biſhops here in England 
from Appropriating any more Churches to any Monaſtery or other - 
Religious Houſes, ſave only in ſuch caſes where Charity might pre- 
vail in derogation of Law ; and under this Proviſo alſo, That the 
Biſhops ſhould aſſign a competent proportion of the Parochial! 


Fruits for the Maintenance of the Incumbent , according to the 
annua} 


LF 


about the year 650. when the ſaid Charles Martell, Father of Pipin, ' 
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annual value thereof, in caſe the new Appropriators did it not within 

Six months next after ſuch Appropriation 3 but this Conſtitution 

not taking the effe& expeed, a convenient Maintenance for the 

Vicar was otherwiſe provided for by Two Statutes, the one made . 

by R.2. the other by his Succeſſor H. 4. So that upon the whole it 

may - be rationally inferr*d \, that theſe Appropriations originally 

.came , partly by the A of Eccleliaſticks , and partly by the Laity. 

But what way ſoever they came, thisis and hath been held for Law 

within this Realm, That albcit the Pope takes upon him to be 

Supream Ordinary, yet no Appropriations made by him, or by 

Cikt-5. PITs any Authority derived from him, were ever allowed or approved of 

I, ©1590" by the Laws of this Realm itbeing held, That no Appropriations 

within this Realm can be made but by the King, or by Authority 

derived from him , and by his Licenſe, and that all other Appro- 

priations are void in Law. An Appropriation may be by the King 

Sole where he is Patron, but it may not be by the Patron Sole: 

Grendon's Caſe in Plowden. & 17 E.3.39. An Appropriation cannot 

be without the King's Licenſe. Ward's Caſe, Poph. Rep. Nor will 

Coke 5 Far- the Objc&ion hold againſt the King, to ſay, No man canmake 

aſe. an Appropriation of any Church, having Cure of Souls (the ſame 

i being a thing meerly Eccleſiaſtical , and to be made by ſome Ecclefi- 

Coke ib. &%11. Aſtical perſon) but he only who hath Eccleliaſtical Juriſdiction; 

pare in Fridle for ſuch Juriſdidtion the King hath, andiis ſuch a Spiritual perſon, 

and Napper's as may of himſelf Appropriate any Church or Advowſon, becauſe 

C:ſe. i in him reſides the Ecclefiaſtical Power and Juriſdiction. And there- 

|. forg ah fore ina Caſe of Commendams it was long tince held, That an Ap- 

= in Davie's PrOPriation made by the Pope, could not be good without the 

Reporrs, as King's Licenſe. Thelike ina Caſe of Avoidance was vouched in 

per Hugh a= Cawdrie's Caſe , That the Entry into a Church by the Authority of 

bridg- ing the Pope only, was not good, and that he could not Appropriate a 

+ ro E.3. Church to Appropriatees to hold to their own uſe. And in Grex- 

1 . Coke5. dox*s Caſe it was Reſelved by the Juſtices , That the Ordinary, Pa- 

par. vouched tron, and King, ought to be aſſenting to every Appropriation 3 and 

.- wha * that the Authority which the Pope had uſurped in this Realm, was 

Paſch. 19 El. BY Parliament, 25 H. 8. acknowledged to be in the King , who as 

C.B Plowd. Supream Ordinary may Appropriate without the Bithop*s Al- 
Comment. {ent, | 

4Y6 49 7,0cc- (2.) It ſeems therefore without any contradiction moſt evident, 

Ole... That Appropriation or Impropriation, at the Original thereof was, 

when the Religious Houſes of the Romiſh Church , and the Religi- 

ous perſons, as Abbots, Priors, and the like , had the Advowſon of 

any Parſonage to them and their Succeflors , obtaining Licenſe of 

their Holy Father the Pope, as alfo of Kifps, and of their Ordinaries, 

that they and their Succeflors ſhould from thenceforth be the Par- 

ſons 


— 
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nee... . . 
ſons thereof, that it ſhould thenceforth be a Vicarage , and that: a” 


Vicar ſhould ſerve the Cure. So that at the beginning of this Spiri- 
tual Monopoly of Appropriations, they were made only to ſuch Spi- 
ritual perſons as were qualified to Adminifter the Sacramental Or- 
dinanccs, and perform Divine Scrvice. Afterwards the Grant therc- 
of was gradually cnlarged , and extended te Deans and Chapters, 
though Bodies Politick, and as ſuch not capable of performing ſuch 
Divine Serviccs3 yea, and (which was molt Ridiculous as well as 
Impious) to Nuxns, which were Priorefi.s to ſome Nunncries, but 
not Female-Preachers,as in theſe Caics, All which was undcr a Pre- 
cence of maintaining Hoſpitality 3 and to ſupply all defects hereby 
occaſioned, there mult be the Invention ct a Vicar, as the Appro- 
priators Deputy, to ſerve them and the Cure, for which he had and 


hath the Tithe of Mint and Cummin, and ſuch other ſma!l offals }. 


of Tithes, as might Þe ſpared out of- the weightier Granaties there- 


of without breach of the Laws of Hoſpitality , thereby Sacrilgi-- 


ouſly robbing the Church to enrich themſclves. Thus the poor 
Vicar (hall have ſomething like a certain portion of the Bench-e, 
whilſt the Abbot and the Covent, and their Lay-Succcfſors ſhall 
be the Parſons, and receive the main Profits, and fo live by the Altar 
without waiting on it , and be Re-baptized by the Law with the 
name of Parſons Imparſonees, This was that Anciently , which we 
now call Appropriation , which cannot be made to begin in the Par- 
ſon's Life-time without his Aﬀent 3 and isſo called, becaule they 
hold the Protits. ad proprium ſunm ſum; but if ſuch Advowſons 
happen to be recovered by Ancient Title , then. and in ſuch caſe the 
Appropriation of the Parſonage is annulled ( a). 

(3.) So that from the Premiſles it is evident, That this Appropria- 
tion or Impropriation is an Annexation of an Ecclchiiſtical Benetice 
(which originally was as it were ix ##/lius Patrimonis ) to the proper 
and peculiar uſe and benefit of ſome Religious Houte, Biſhoprick, 


a) Terms of 
Law,verhb, 
Arprepriation, 


Dean and Chapter, Colledge,&c, 20d Divini juris eff id nullius eſt 


in bonis, Inftit.de Rer,Diviſ. $.Nullius. And it is ſuppoſed, That ſuch 
as are Impropriators are ſo denominated , for that now and hercby 
they are as Owners of a Feelimple by reaſon of the perpetuity of their 
Title, whence called Proprietarii, whercas the Parſons of any Eccle- 
fiaftical Benetice are properly, regularly , and ordinarily accounted 
but VUſufrucGuarii, nor were they any other Originally, and not 
Domini as having any Right of Fee-iimple in them (6b). Tt is fur- 
ther aſſerted by Dr.Cowell(c ), That before the Reign ot R.2.it ſeem- 
cd to be lawful to appropriate all the Proveaues of an Ecclcliaſtical 
Benefice to an Abby or Priory , provided they found one to ferve 
the Cure 3 but then withal, that King, though he did not ſuppreſs 


ſuch Spiritual Monopolies, yet made a Law whereby he Ordained, 
Fhat 


(6) Littl.rir, 
Diſcont inu- 
ance, 

(c) Cwel's 
Interpreter, + 
verb. HYPr eps » 
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(d) 15 R. 2. 
C1P.G-» 


(-) Plowd.in 
Grendon's 
Ci1ſe, fo.496- 
b. &C. 

(f) F.N.B.25. 
& & Co.!.7+ 
fGe13, 


(e)Co:; 11.10» 
P!uW 43,6. 


That in every Licenſe of Appropriations to be thenceforth granted 
in Chancery, it ſhould expreſly be appointed and contained, That 
the Dioceſan of the Place ſhould take care to provide an Annual 
competency or convenient ſum of Money, to be yearly iſſuing - 
and . paid out of the Parſonage-Fruits of that Pariſh towards the 
maintenance of the Poor thereof, and for a ſufficient ſubfiſtance 
and endowment of the Vicar (4). By the Statutes of 15 R, 2, 
p1.6, and 4 H. 4. cap, 12. it is Provided , That wherea Church is 
Appropriated, a Vicar ought to be Endowed. If the Church be 
full, the conſent of the Dioceſan, Patron, and Incumbent are ne- 
ceſſary to an Appropriation , after the Rings Licenſe firſt had and 
obtained in Chaxcery: But if the Church be void, then the Dio- 
ceſan and the Patron, upon ſuch Licenſe from the King, may con- 
clude it (e). And as to the Diſſolution of an Appropriation, the 
Patron*s Preſentation of his Clerk to the Ordinary , with his In- 
ſtitution and Induction thereupon, is ſuthcient to effect it , and puts 

the Bcnetice in ſftatu quo (F). | 
(4.) Although Appropriations at their Original were tolerated 
only to perſons Eccleſiaſtical , and that in order to their better 
Hoſpitality, yet now they are become as Lay-Inheritances , and 
adaptcd as well to perſons Secular as Eccleſiaſtical, and to Bodies 
Corporate as well as to perſons Private or Individual , who by 
virtue of their Right and Title to a Parſonage or Spiritual Benetice, 
may take the Profits thereof to their own proper uſe , maintaining 
Oly a Vicar upon the place to ſerve the Cure, Anciently and Origji- 
rally theſe Appropriations came from the Pope,afterwards tolerated 
by Kings,and with the conſent and approbation of the Ordinary. $0 
that now Appropriators and Appropriations are no other than Lay- 
Parſons & Lay-Parſonageszwhich Lay-Parſons as they are the Propri- 
etaries, the Common Law allows them to be called the Incumbents, 
and him, that hath the Church by Appropriation, Parſon Imparſonee; 
and although they are ſaid to be perpetually Appropriate(g)3 yet 
may be Diſſolved and become Propriate again , as in caſe a Corpo- 
ration to which it belonged , ſhould be Diffolved 3 or in caſe the 
Advowſon ſhould be Recovered by a Title more Legal and morc 
Ancient than that of the Appropriation 3 which as it was original- 
ly tollerated only to Spiritual perſons, ſo never without the Or- 
dinary's Conſent and approbationz conſonant whereunto are the 
Seventh and Eighth Canons of the Council held at Gangre , where 
a Curſe is pronounced upon all ſuch as ſhall preſume to give or rc- 
ccive the Church-Fruits, otherwiſe than by the Biſhops Difpenſa- 
tion, or of ſuch other as by the Biſhop ſhall be appointed rhere- 
unto. Nor was it ever in the Primitive times held lawtul for meer 
Lay-men and Sccular perſons to have any thing to do with the 
Church 
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Church Revenues; It was an Obſervation of Stephen .Biſhop of 
Rome, in the ſecond Century in his ſecond Epiſtle, Laici quoque, 
quamvis Religiofi ſint , nulla tamen de Eccleſiaſticis Facultatibus 
diſponendi legitur unquam tributa facultas ; which long after was 
allo repeated in the Council of Lateran under Innocent the Third, 
c.44 And in the filling of ſuch vacant Appropriations as were 6 
granted to Religious Houſes, the Biſhop was impower'd by Law _ v 
co oblige the Proprietaries to ſet out for the Vicar Incumbent ſuch 
2 convenient Portion, as the Biſhop in his Judgment ſhould be 
pleaſed to allot, Vid. Alex.3. ad Epiſc. Wigorn. De Preb. & Dig. 
c. de Monach. | | 
(5-) Whereas it hath been formerly hinted, $. 5. that Appro- 
priations have heretofore been granted to Nzrnerier, Hobard Chict 
Juſtice is expreſs againſt ic, That a Benetice with Cure could not be 
Approprictated to a Nunnery , though the Pope made many de 
fadts, Citing Dyer in Grindon's Caſe, ſaying , That it was a thing-,,) x Cor.1& 
Abominable, both againſt the Law of God (5), and the Law of 3, ; 
this Realm; for Beneficium 1nox datar niſi propter Officium, Norjis 1 Tim-2.11, 
it a ſufficient Anſwer to ſay, the Cure might be ſerved by a Curate 17 
for them) 'for the queſtion is not, How they might make a Curate, 
but how themſelves were capable 3 for it muſt radically 'veſt in the 
fitſt Grantee, before it can go in title of Procuration or Deputation 
toany other : For the proper and operative words which make an 
Appropriation, are fuch as muſt make the Patron and his Suc- 
cefſors perpetual Parſons yet if a meer Lay-man , or one wholly 
illiterate be Preſented, Inſtituted, and Indudted : this is not a meer 
Nullity, but he is a Parſon defa#o, as having all the Ceremonies 
to make him ſuch , and his Inſufficiency muſt receive Exawination, 
yet no Diſpenſation can make him a lawful Parfon, not ſubje& to ,. Mick 
Deprivation, becauſe it is Malum ix ſe; but in the other Caſe the nnd 
Incapacity appears. in it ſelf (z)). Nor are Appropriations regularly C.B, Corand 
grantable over, neither can they endure longer than the Bodies, Glover ver. 
whereunto they were firſt Appropriate 3 becauſe it carries not only Biſhep * ow 
the Glebe and Tithes ( which may be granted away ) but it doth"}ob Re 
alſo give them the Spiritual Fun&tion , and doth make the Parſons 
of the Church, and doth ſupply (ſo Hobart Chiet Juſtice ) Inſti- 
cution and Induction, which being the higheſt parts of Truſts, can- 
not be eſtranged: And therefore the Inſtrument of Appropriation ) Hill." 
rans in'theſe words, vis. That they and their Succefſors ( not 4.67 mnn 
their Aſſigns) ſhall be Parſons , or by Periphraſis hold the Church jy. w. ighe 
in proper uſe'(k,). Likewiſe when an Appropriation was. made verl. Gi/bert 
by the King as the Supream Ordinary , or by a Biſhop as the Or- _ _ oo 
-dinary under kim, the Inſtrument thereof did run'in theſe or the Hoblep. : 
| G's | like 
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(1) Trin: 37 
Eliz. in Ca7 
Fceacce Crimes 
and Smith's 
Caſe. 

Co 12. parede 


(».) Hill. 4 
Jac.,in Chane 
cery, Predle, 
and Beard, 
& Wingfield's 
Caſe, 
C0.12:Par-$. 


(») Trin- 29. 
Eliz.in Chan- 
cery, Lord 
St.7chn and 
the Dean and 
Chapter of 
Gleuceſter's 
Caſe. Vid: Co» 
2:10, 


like-words, viz. (if by the Ring) Autboritate oftra Regali, (if 
by the Biſhop with the King's Aﬀent ) then it was Authoritate 
noftra Ordinaria , Eccleſiam Parochialem de B, tali, ec, Annefimu 
Appropriamus, & unimy per Preſentes, 

(6.) Appropriations of Ancient time are not now in theſe 
daics to be. queſtioned as to the Original of them, if they have 
ever been ſo reputed and taken for Impropriations (' I). To 
which purpoſe it was Reſolved in the time of Queen Elizabeth 
in Chancery by Egerton Lord Chancellor of England , being affiſted 
with the Principal Judges, That although an Advowlſon doth nat 
paſs by the Grant af the King in ſtritneſs of Law, by the words 
cam pertinentii';- yet it ſhall be intended in reſpe& of the Ancient. 
and continued poſſeſſion , that there was a lawful Grant of the 
King to H. B. &c. and all ſhall be preſumed to be done, which 
might make the Ancient Appropriation good : And the Reaſon 
thereof there given is, for that if the Appropriation had been 
drawn in queſtion in the Life-time of any of the Parties to it, they 
might have ſhewed-the truth of the matter: But aftex ſo many 
Succefſions of Apes, in which the Church was eſteemed to-be 
rightfully Appropriated, the Appropriation ſhall not now be 
drawn in queſtion (m), For the ſame reaſon a Procedendo was. 
refuſed to be granted in Chancery in the Caſe of the Loxd St. Fohn: 
of Bletſo and the Dean and Chapter of Gloucefter, the Court then 
giving for Reaſon, becauſe the Defendant and thoſe from whom. 
he claimed, time out of mind had had the poſſcſſhon of a Parſo-- 
nage as Impropriate ( ſaving for ſome ſhort time 3) and becauſe it 
ſhall be a dangerous Preſident for Owners of Impropriations , to 
maintain the Appropriations to be Perfe& in all points and cir- 
cumſtances requiſite to an Abſolute Appropriation , the Approe 
priations being inade of Ancient time _ ). The like Reſolution 
was given by the Court in Huxſton and-Cockett*s Caſe, viz. That 
whether an Appropriation be good or not, cannot now be called into 
queſtion, but ſhal) be intended to be good ,, and toall requiſite Cir» 
cumftances (0). | 


12, Pear.3-3CC» . (o) Mich. $ Jac. B.R. Zunſton and Cockett's Caſe, Cro.2-par: 


(7.) An Appropriation cannot in any caſe be made by the Patron 
himſelf only; yet where the King is Patron, it may be made 
by. him Sole. And although upon every Appropriation there 
ought to be an Endowment of a Vicar , yet a Vicarage it ſelf En- 


| dowed, may (as hath been held by the whole Court ) be Appro- 


priatcd, but. not to the Pazſon, and (as in the Book 21-H. my 4 
uc 
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cannot diſpence with the Law , though they tend ix ordine ad Spi- fon and Me- 
ritualia(r); —_—_ 

| | ; in Chance, acc. 
Vid.'Co.11, para. Co.10.par. 48. in Zavpitt's Caſe. Vid. 19 Eliz,Plow.'Com.go00. The 
Opinion of Manwoed in Grendon's Caſe. acc. Hugh, Abridg. verb.Appropriations, (7) Mich: 
16 JaGB.R. Zritton and Wade's Caſe. Cro.2.-pare $16,517,518. 


-(8.) Touching ;Apprepriations there were Three conſiderable 
Points:in'Law , Reſolved by the Juſtices in Grendox's Caſe; 
(1) That none is capable of Appropriation but a Body Corporate 
or Politick Spirityal , which hath.a Succeſſion: For that the effe& 
of an-Appropriation as to the firſt Inſtitution thereof, was to make 
the Body Politick ,perpetual Incumbent, and to have the Rectory, 
and that he. hath the Cure of all the Souls of the Pariſhioners: 
and. therefore he muſt be a Spiritual- perſon. (2) That the King, 
Ordinary,,. and Patron, ought to be afſenting unto every Appro- 
priation .and that: the Authority which the Pope had uſurped'in 
this Realm, was by Parliament , An. 25 H. 8: acknowledged to be 
inthe King ; and the King being Supream Ordirary, : might of his 
own Authority and Juriſdiction make an Appropriation without 
the Aſﬀent of -the Biſhop. (3.) That an Appropriation maybe 
made_by-Apt words , when the Church 4s Full (asto ſay) That 
the Parſon'.who is, a Spiritual .perſon , after that the Church ſhall 
be void, ſhall be Parſon, and may retain:the: Glebe, and the Fruits /,zpach, 15 
of the Church-to his proper uſe; and that the ſame ſhall be a Eliz. C. B. 
good Appropriation, when the Church ſhall be void by death or Plowd-Com, 


qtherwiſe( {7 {tf | | 4596 to Sol, 
Tizci + + 3 F Fi ai F IN & Bs 4 : : G a 
bs 9.)"Itis rought by way of Repoxt to. us," That it was. the Q- "97 "gy —_ 


pition of the Maſtcs.of, the Ralls: in the,great Caſecof Conſultation, 
which was, argued. in. the Exchequer Chamber, the 18 H.6,21.9. 
That an'Advowlon could not be Appropriate without a Succeſſion, 
although: that. the Incumbent: purchaſed the Ad vowſon- by Licenſe 
fo hold to: his: Own, uſe.,, Where, it was. further, faid , That if a 
Prior were ſeized of an;Advowſon to him:and his Heirs, and he 
purchaſe Licenſe of Appropriation , and that he and his Succeffors 
Gg 2 might 
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might hold- the Advowſon to their own uſe; yet the Adyowſon 
(hall deſcend to his Heirs : But in fuch caſe, if he would have the 
Appropriation to be good, it were beſi to alien- the Advowſon, and 
() Hugh. A- after to re-purchaſe it tohim and his Succeſfors; and then-the Ap- 
bridgas verb. propriation will be good (t). All Appropriations: have been uſu- 
Appropriat= ally to Corporations or perſons Spiritual , and not' to Bodies Poli- 
tick, confiſting of meer Lay-men , or Lay-Corporations. And in 
Alden and Tothil's Caſe it was in queſtion; Whether the King, fince 
the Statuteot 25 H. 8. might by his Letters Patents Appropriate a 
(u) Trin. 9 Church Parochial-, which was betore Preſentative;unto a Lay-Cor- 
Car. B.R.in roration, all the Memb:rs of the Corporation being meer Lay- 


—_— men : which Caſe was not then Reſolved (# ). 


Hu gh-ibid- 
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(10.) As a Church” Parochial might be Appropriated ; fo a 
(x) Vid. 3 E. Church which is Appropriated to a Spiritual Corporation , may 
7- 4- Finch. become diſappropriate, if the. Corporation be-diflolved (x). 
Comment Aﬀſo if the Advowſon of a Church were by Licenſe granted to 
—_ a Prior and his Succefſors, and afterwards the fame Church were 
Appropriated-to him and his Succefſors:;, fo as thereby. they became 
perpetual Parſons Imparſonees: -In that Caſe if the Wife of a 
Grantor were endowed of the Advowſon; and Preſented a Clerk, 
who was Admitted, -Inſtituted, and Induced, the Appropriation 
would be defeated for ever for-the whole Eftate of the Parſon 
Imparſonee js thereby avoided : And (oit-was Adjudged, '2 E, 3.8. 
{y) Paſch. fed Duere.. For -in the- Caſe of: Laxcaſter and Lxcas ('y), it was 
33 Eliz.B.R« "held by the Court, That-in ſuch Caſe the Church was Diſappropri- 
ated but during the life of the Wife : and aſter her death it ſhould 
(x) _ remain as Appropriated ('s ). - 


in B. Re 


eon-235 (11.) Sir H. Hobart Chief” Julice, in the Caſe of Colt and Glover 


(22 Mich. 10 againſt the Biſhop 'of Coventry and Lichfield ( a), ſays, That the 
ac-rot-2642. proper and operative word that doth Appropriate , is to make the 
i 1 Patron and his-Swcceſſors Perpetual Parſonsz and in the Caſe of 
©) Hill. 15 Wright againſt Gilbert Gerrard and Richard. Hilderſham(b ), That 
»G-ret-1519+ the Inſtrument of Appropriation runs in theſe words , That they 
and their Sxzcceſſors ( not their Aſigns ſhall be Parſons, or by 
Peripbraſis hold the Church in proper uſe ; and the words of A4p- 
propriating are , that they may hold: Ecclefiam &': Reforiam in pro-' 
prios ufius, as in Grindox's Caſe 3 and fays further, that Appropria-. 
tions cannot endure longer than the Bodies, whereunto they were firſt 
Appropriate, becauſc-it carries not only the Glebe and Tithes, but 
doth alſo give the Spiritual Funion , makes the Parſons of the. 

Church, and ſupplies Inſtitution and Induion. 
(12,) A 
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(12.) A Prior was ſeized of the Advowſon of a Parfonage 3 the 
Church being void, the Biſhop gave him Licenſe to hold it to his 
proper uſe, and there was not any Endowment of the Vicarage. 
The Jury found the Statute of 4 H. 4. of Appropriations: and of 
27 H.8. which gives Prioxies, &c, to the King: Whether the Ap- 
propriation were goa, there being, no Endowment of the Vica- 
rage : And, whether the Appropriation without the King's Licenſe 
was good , was the Queſtion. Refolved , That whether the Ap- 


propriation be good or not, cannot now be called in queſtion 3 but - 
it ſhall be intended to be good, and have all requiſite Circumſtan- - 
ces: But in this Caſe, becauſe the Defendant claimeth per Preſex- - 


tetionem Regis ratione Lapſus ; Whereas the King , if he-had any 


Title to Preſent, it was Jure Corone , the Preſentment of the Plain- () Mich. 8 - 
tiff was utterly void,- and the Plaintiff-had no Title, -who brought Jac.. B, R. 


Hunſton and 


an Action upon the Statute of 2 E, 6, for not ſetting forth of ger. 


Tithes (ce). 


wa. 


(+ )Hob.Rob. 
fo. 144+ 
Latch. Rep. 
f9.236, 237. 


CHAP. XXL 
Of  Commendams, 

1, What .a Commendam is, or the Legal deſcription there. 

2.. The King may difpence with the holding of divers: Bendfices in 


: .Commendam ,. #otwithſtanding \the Canon. off the: Lateran 
Council ageinſt Blurelities, . 


: g- Three-Degrees of Commendams bythe Canon Law... 


3. A deſcription of a Semeſtral -and Temporary Commenda- 
$. The provifion the Pope made in granting Commendams ; cer- 
tain Benefices in the Church of Rome never given tn Commen- 


dams. 
6, What the Canon Law in Commendams ad Tempus or Per- 
petuo. a 


7. The grand Caſe of a Commendam at the Common Law , be- 
tween Kiffin and Aſcough.and therein great variety of Learn- 
ing tonching that Subjef. 

S. Several Conſiderations in Law touching Commendams; 

9. An lriſh Caſe, with great variety of Learning, in reference to 
this Subjef. | 


(1.) (} Eoin C Eccleſia Commendata ) is a Benefice or 


 Ecclefiaſtical Living, which being void, is commended 

to the charge and care of ſome ſufficient Clerk, to be 
ſupplicd until it may be conveniently provided of a Paſtor : And 
this was the Original of what we now commonly call Commen- 
dams. Durand, de Benefic. lib.y, cap.7. That perſon to whom the 
Church is thns Commended, hath the Fruits and Profits thereof 
only for a certain time 3 whereby the nature of the Church is not 
changed, but is as a thing depoſited in his hands as it were in Trufi, 
being concredited only with the care and cuſtody thereof , which 
may be revoked. Thus when a Parſon of a Pariſh is made the 
Biſhop of a Dioceſs, there is a Ceſſion of his Benetice by the Pro- 


- motion but if the King gives him power to retain his Benefice, 


he ſhall continue Parſon thereof , and ſhall be faid to hold it in Com- 
mendam (a). So that it may properly be thus defined, Commenda 
eſt Eccleſie Cuftodia alicui Commiſſa in tempus gratia evidentis ne- 
| ceſitatis 
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ceſſtutis & utilitatis, Gloff. in*verb, Commendare, 6. Nemo deincepy, 
de Eteft, in lib.6.& Andy. in dig.Glfſ, For hereby the Biſhop com- 
mits the care and cuſtody of a Vacant Church to ſome one, whom 
he Conſtitutes as a general Adminiftrator thereof. Corraf. de Sacerd, 
mater, P:I, C.6, m1.3. & dift, c, Nemo, for Commendare in this fenſe 
is no other than Deponeve. I. Publins, f.Depofiti, & 1. Commendare, 
Fe de verb. Sign. And he to whom the fame is ſo committed is in 
the Law termed Commendatarirs , having the cuſtody of a Vacant 
Church and the Frujts thereof only for a time 3 and the Bexeficinm 
Commendatum we call Commendam. Petrus Gregorius makes this 
Commendam of a. Church to be ona double account, viz. either ir 
#tilitatem Eccleſie, or Commendatarii;z In the former caſe, he ſays, 
the Commend gjves no Title to the: Commendatary of the Bene- 
fice, but is only a Cuſtody or Truſt which may be revoked , and 
conſequently repugnant to the nature of a Benefice, which is Per- 
petual: In the other Cafe, the Benefice is held to be a Commenda 
made in utilitatem Commendatarii;which he may hold and poſſels as 
long as he lives. Petr.Greg,de Benef.cap.10.nu:13,. 

(2:) 'By a Canon of the Lateran Council no perſon Ecclefiaſtical 
could hold Two Benefices with Cure of Souls ſimul & ſemel , but 
by the taking of a Second the former would be void. Conf. Later.e 
F.N.B.34.L. & Co. par.4.75. & Lindw. Confil.Provin. de Prebend.. 
cap. Audiftis, yet might the King it- ſeems by the Common Law, 
notwithſtanding, that Canon, grant Diſpenſfations to hold divers 
Benefices in Commendam ; as at this day he may notwithſtanding 
the Stat. of 21 H. 8. For the Statute of 25 H:8. that takes away 
the Popes uſurped power of granting Commendams , &e, in this- 
Realm, doth veſt it in the Crown de jare , as alſo doth the Statute 
of 1 Eliz. and (from and under the Crown) in the Archbiſhop of 
Canterbury, his Commiſaries;8&c.. "And' as heretofore the Pope did. 
by Uſurpation in this Realm, ſo now de jure & ex Kegali Anths- 
ritate, may the King grant unto a Conſecrated Biſhop a Diſpen- 
ſation Recipere & obtinere Beneficium cum Cura animarum-, and to cent 
hold the ſame in Commendam (b ). 7. _ jy uf 

(3) In the Caſe of Colt and Glover againſt the Biſhop of - Covex- Caſe: - 
try and Lichfield, according to Sir Hen. Hobart Lord Chief: Juſtice, 
out of the Canons, Commendams are ſaid to be of Three Degrees, 
one Semeſtris, another Perpetuavel ad vitam , a third Intermediaor. 
Diuturna, ſed Limitata, and ſometimes called Temporaria or Tem-- 
poralis, vel ad certum Temporis fpatium- Limitata. Clem. v. Extra. 
1.3. de Prebendis, c,2, The Commenda Semeftris did ariſe out of 
natural equity, that in the time of the Patrons reſpite given him to + 
Preſent”, the Church ſhould .not be without a Provitional Paſtor, 
which was: a Law of Neccflity agreeable to the Law of _—_— 

| wy ut.: 


232 


4 4 


CNW 28 Se St 
- 
a Y 
be ON 
+*% 4 SAIL EE ISLISLERTE 


An1243. 


(c) Gomez.-in 
Repul. de 
\Trien-poſl: 
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- But after the Lapſe juſily incurred , the Commendan is to ceaſe , or 


then the Ordinary may Collate, -The Commends Perpetua vel ad 


- -vitam, is that which cannot be for a leſs time than tor the life of 
- the Commendatary abſolute. And the Commenda Intermedia , diu- 
' turna, or Temperalis, vel ad certum temporis fpatium Limitats, is, 


when a Commend is to a perſon not for his life abſolutely , but fo 
long as he ſhall be Biſhop. of ſuch a place, or the like. Each of - 
which Degrees of Commendams doth refer to the Commendam ob- 
ztinere, capere, & apprehendere. A Diſpenſation Commendam re- 
cipere, which ſhall make a Title , ought to have three Incidents; 
(1) -It ought tobe, Recipere & convertere in uſu proprios. (2) It 
ought to be ad utilitatem Eccleſie , vel Parſone, (3) It ought to 
have the Aſent of the Patron. And he that is but mere Commenda- 
tarits is Accountable to the Ordinary. Vid. Caſe Evans and A(- 
cough, in Latch.Rep. And not to the Commendam retinere , which 
in truth is no Commendam , though commonly ſo called 3 but is 
enly a Faculty of Retention and Continuation of. the Benefice in the 
ſame perſon and ſtate wherein it was, notwithſtanding ſomething 
intervening, as aBiſhoprick or the like, which without ſuch a Faculty 


. would have avoided it. 


(4.) The Semeſtral Commendatary is not reputed Prelatus, but 
Procurator & Adminiſtrator , habens titulum Canonicum ; It doth 
make FruGus ſuos, but ad providendum fibi & Miniſtra z and what 
remains, is .to. be converted to the uſe of the Church, Greg. X. in 
Concil. Lugd. An.1275. Gleſi.in cap. Nemo.15. De Eleftione in Sexto. 
And John & Atbon , upon Othobou*'s Canon or Conſtitution De 
Commendz Ecclefiarum, ſays, That Commendare idem eſt quod De- 
ponere, ſeu Cuſtodie Committere : And all agree that ſuch a Com- 
mendatary is not Prelatus, but Procurator; habet tamen Legitimam 
Adminiſtrationem ad Colligend, -& providend. Miniſftris z ea vero que 
ſuperſunt, ad utilitatem Eccleſie convertenda, Commendare (ut ait 
Papin) #ihil aliud eft gyam deponere. |. Lucius, fl, Depoſit. & 1. Com- 
mendare , ff. de verb. Sig. & |. Publia , ff, Depoſit, & Gloſs. ibid. 
But as to a Perpetual Commexdam, Perpetuity, and the diſpoſal of 
the Fruits muſt cencur (c)). And as a Patron cannot Preſent to a 


. Church Full, ſo neither can a Commeegdam be made to a- Church 


certain that is then Full ; for there is.no difference betwixt a Com- 


' mendam and- a Preſentation , but that the one Preſents the Parſon 
- to the Church, the other commits the Church to the Parſon , both 


being incompatible when the Church hath his proper Rector 3 
The Canons alſo ſpeaking of Commendams , rely much upon Eecle- ' 
ſias wvacantes, neceſſitatem & utilitatem Eceleſie vacentis, And. 


; Commendams were. not . made anciently in general -terms, to any 
Churches uncertain, but to ſome certain Church then void. Alſo 


the 
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the Patrons conſeat:is neceſſary to.a Commendam, ſreundum omuer, 
Patroniconſenſus,, & omuium qui Ledi poſſant, requiritzr ; And-again, 
Dol ſatis obſervant Prelati , qui niſt Preſent ati per. Patronos , non 
facinnt Commendg, Gloff, in Concil. Lugd. & Otbob. Provin. Hob, 
Rep. in difi.Caſ, Colt and Glover, verſ. Biſhop of Covent. and Lich- 
field. Likewilc, it is further afſerted-by. Sir Hex. Hobart in the Caſe 
aforeſaid , That the. Temporary Commezda. brings with it ſo. many 
Incongruities, Inconveniences, and Abſurdities in Law, as.cannot be 
born 3 for thereby the Church is neither altogether void, as it re- 
mains in the Caſe of a Commendam: Semeſtrs , which is but a Se- 
queſtration of Fruits and Cure till the Patron Preſents 3: neither is 
the Church abſolutely Full, for then it ſhould be Fleus & Confalta, 
h.c. plena de poſſeſſore,&r conſulta de Reflare(d)... . | 
(5) Commenda in the Canon Law hath a nigh affinity to Colla- 
tiou +. Rebuff, in Y. Statuimus, in ver. couferantur, de Collat, and is 
a Canonical Inſtitution, or'a Canonical Title :: cap. Dudum, in 2, de 
Ele. Eiſi in titulum non detur Eccleſia , and.when the Commenda- 
zary dies, the Benefice is void , #t alts in titulum poſieſia;- Rebuff, de 
pacif. Pofſeſ, nu. 4.2, 43, 44+ The Pope was wont to provideby a 
Commendam, when he gave a Benefice in Cuſtodiam, that he that had 
the Cuſtody thereof, ſhould not thereof have frudins ſuos : cap, Ne- 
| mo, de Eled. in 6.. but ſhould reſtore the ſame : Can. placuit 10. 
9.3. unleſs he expreſs'd in the Grant (as he often did) that the 
Commendatary ſhould convert the. Fruits thexeof to his own uſe. 
It is in Law provided by the Commendam, that the Commendatary 
ſhall not-be, nor ſaid to, be Ti1larins Eccleſie conceſie,, becauſe he 
hath another at the ſame time, and together with that he cannoc 
 aliam babere intitulum : cap.dudum, in 2, de Eled, cap. fin. 21, 9.1. 
For the Law compares the Relation that is between a Rector and 
his Church to that of Man and Wiſe, and in expreſs terms calls it 
Matrimozium ;' cap.ſicut vir. q. 1. and ſays, it.ts. as odious- to have 
more Benefices than.one at once, as more. Wives than one at once 3 
cap. de multa de Prebend. whence it may -aptly be inferr*d, That 
Plurality is a Kind of Spiritual Bigamy or Polygamy. Moreover, 
by the Canon Law a Commendam may be cicher for a certain time, 
or for life : cap. Extirpande, S. quia vero. De Preben. & c. nemo. de 
EleR. in.6. And during the vacancy of a See the. Chapter may 
grant the Commendam ad tempus : C. ſignificatum. de Preb. & did. 
C. #emo. If the Commendam be granted in'Perpetuity or for life, it 
Is vice tituli : Nam ad tempus Collatio fieri nequit Beneficii : cſi gra= 
tioſe. de Reſcript. & c. ſatis perverſum. 66.Dift, Inthe Church of 
Rome there are certain. Benefices which were never wont to be-given 
*n Commendam, fach as that of the Holy So in Sicily , St, ””_ 
H | (s) 
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of Fernſalem, St. Anthony, the Biefſed Virgin Mary, and others; * 
and this by a Conſtitution of Pope Alexander the Sixth as a yn of - 
grace 3 becauſe they were given to the Fraternity of theſe Orders 
intitulum. Rebuff. de Commendis, «#.41. Prox.Benek.. 

(6.) Whether any man Inferiour to a Biſhop, may Ecclefiam 
Commendare, isa Queſtion moved by Rebuffuws, who holds it inthe 
Affirmative, provided it be a Commends only ad Tempus , that is, 
only for Six months : Rebuff, Reſpon. 5 r. de Commenda. which opi- 
nton Paxormitan ſeems to be of , by ſaying, Inferiorem 'a Papa non 
poſſe Perpetuo Commendare , ſed ad Tempus fic : Panorm. in c. ft con- 
(titerit, ins 1. notab. de Arcufat. For the Canoniſts of the Romiſh 
Church do hold, Fhat Commendare in perpetaum poteſt ſolus Papa, 
Ad tempus ſex menſiumr quilibet Ordinarins poteſt : Likewiſe Panor- 
mitan fays farther , That a Chapter (Sede vacante ) poſſit uſque ad 
ſex menſer Commendare : Panor. & Felin. in c. cum olim, 11: q. de 
Major. & obed. & Jo.Franciſc. in Tra#. de Offic, & poteſt. Capituli 
Sede vacante, in 2, part. q. 3. whence Rebuffns concludes, that any 
other qui Berteficia conferre poteſt may do the like; it being as a Rute 
in Law, That'#Iud videtwr permiſſunri, quod non ef probibitum': 
C: nam eoncupifcentian. de Confti: & L. precipimus. C.. de Appellat, 
The Canon Law, to which only we are bcholding for the cleareſt 
apprehenſions we can'poſſibly have of Commendams , allows a very 
extenſive Latitude tothe Pope in the granting and revoking there- 
of; but this doth not concern us , further than as the Popes Eccle- 
fraſtical power, heretofore exerciſed in this Realm by way of Ufur- 
Pation, is now veſted in the King de jure; yet it will be agreed on 
all hands, That a Commendam in the very nature of it, is meerly 
and properly Cuſtodial, that Church or Benefice being then granted 
in Commendam , quando in cuſtodiam , ſeu Cuftodie cauſa datar : 
C. emo. de Elefi,ins, And as he who hath only the Cuſtody of 
athing, 21011 facit frutins ſuos : ſo neither he (according to the Ca- 
#0# Law) who hath a. Commendam, without the Popes ſpecial-grant 
thereof to the Commendatary : c. placuit. 10.9.3. Rebuff, d&& Com- 
menda, who yet by the fame Law poſſit expenſas facere ex reditibus 
Beneficti Commeudati , ſumere ex eo alimenta, & debita perſolvere; 
fient is quititulum babet : c.1, de Solutio. boc afferit Archidiac. # 
cap. qui plures.21.9.1. 

(7:) Fhe grand Caſe of a Commendam was that of Evans and 
Kiffin againſt Aſeuth , which being. two daics argued by the Judges, 
and by Noy Attorney, is acutely and ſuccinQly Reported thus, viz. 
In Treſpaſs : Dr. Thorxbxry being Dean of York was choſen Biſhop 
of Limbrickin Ireland: But before Confecration or Confirmation, 
he obtained a Patent with large words, Non: obſtante retinere valeat 
it 
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in Commendam the ſaid Deanary, &c. And afterwards he was cha- 
ſen Biſhopof Briftol 3 and then alſo before Inſtallation he obtained 
another Patent , with a more ample Diſpenſation of retaining the 
Deanary in Commendam., It was Agreed by all, That the Church 
or Deanary,&c. in Exgiand ſhall be void by Ceſfion, if the Parſon, 
or Dean,&c. be made a Biſhop in Ireland. For the Canon Law in 


that is one through all the World. Alfo Ireland is governed by the 


Lawsof England, and is now as part of England by Subordinacy. 
Note well 45 E.3.19.6. Confirmation under the Great Seal of Eng» 
land is good in this Cafe 3 Confirmation under the Great Scal of 
England of Preſentation to a Church in Ireland, of the Heir of the 
Tenant of the King; and that a Diſpenſation under the Great 
Seal of England is good in this Caſe, without any Patent of it in 
Ireland, vid. 8 Af.27, 10 E.3.42. An Exchange of Land in Exg- 
land for Land in Ireland is good. Note 20 H.6. 8 Scir. fac. ſued 
in Eygiand to Repeal a Patent under the Great Seal of Ireland, 
vid. the Iriſh Statute 2 Eliz, cap. 4. That an Iriſh Biſhop may be 
made under the Great Seal of England. Note, Stat. i E. 6. the 
Tiſh Biſhops ſhall be Denative by Patent af the King, under the 
Great Scal of Exgland; yet the King may let them be choſen per 
Congtd Eſlire,&c. (1) Noy Attorney Argued at Bar, and fo ſtated 
the Points-of the ſaid Caſe by themſelves: If a Commendatary 
Dean by a Retinere in Cemmendam may well Confirm a Leafe made 
by the Biſhop. for it is Agreed , That a Commendatary Dean by 
Recipere. in Commend, cannot Confirm , becauſe he is but a Depoſita- 
yius.' Note 19 H. 6.16. 12 H,q.20. 27 H.8. 15. a Commendata- 
xy ſhall be ſucd by that Name, and by ſuch a Commend. he may take 
the profits, and uſe Juriſdiction, and: yet is not a Dean compleat. 
Note, he may make a Deputy for: Miſitation, but not for Confir- 
mation of Leaſes, Note; if there-tbe two Deans.io one Church, 
both ought to- Confirm. Vid. Dy.282, Co, Tub. 39. 8. (2) The Se- 
cond point , if ſuch; a Biſhop be choſen to another Biſhoprick , if 
now the firſt Church in Commend. ( admitting that there was a 
Full Incumbent ) be void preſently by the EleQtion and affent of 
the Superiour (viz. the King: And it ſeemed to him that it was, 
.hecaufe there need not be a new Conſecrationz and he youch'd Pa- 
normiten, 2. par. 101, The Biſhop of Spires was choſen Biſhop of 
Arevery, and had the afſent of the Pope, and that he. came to Tre- 
vers, and there found another in poſſeſſion 3 and he would have 
returned to the former Biſhoprick , and could not. . He alſo Cited 
'8 Rep. Trollep's Caſe , That the Guardianſhip of the Temporalties 
ceaſe by the Ele&ion of a new Biſhop., Note, that Serjeant Hea- 
den, who argued on the —— robel'd Abch..q Fee, May, "ws 
; , 2 op 


ops By. Aeon 


{hop of Carliſle made a Leaſe to the Qyeen, and a Commiſſion 
iflued out off the Exchequer to take it, and the Dean and Chapter 
Confirmed it before the Inrolment of it; and yet Adjudged good: 
That.Caſe was for the Caſtle of Horae. Firſt, the Judges having 
wh. Argued two daies; Reſolved (1) That all Commendams are Dif- 
Þ +4: nbd penſations,” and that Ccffion commenced by the'Canon and Council 
Evant ang Of Lateran, (2) That: the King may diſpenſe with that Canon, 
&:fn againft 11 H.7.12. For the Pope might, and now by the Statute 21 H, 8, 
Ajccugh. that power is given to- the King cummulative by way of - Expoſition 
Noys Rep. veterts, and: not by IntroduQtion #ovi Frris ; and by that Statute a 
| concurrent power is- given to the Archbiſhop-of Canterbury, and 
may be granted torthe King, or by the Archbiſhop,6&c. (3) That 

the Diſpenſation after Election to: the firſt Biſhoprick and before 
Conſecration, 6c. and alſo the Diſpenſation after Election to the 

ſecond Biſhoprick, and before Contirmation, is good enough in both 
Caſes. and he remains a good Dean to Confirm,&c. and afterwards 

the Judgment in the Caſe, being an Action of Treſpaſs, was given 
accordingly;»'” - ' + , | agg 
(8.) A Commendam' is. to be'granted Neceſitate evident#,- vet 

#dilitate Eccleſie ſuadente, and in the Infancy of the Church quan+ 

do defuerunt Paſtores they were neceſſary: A Commendam ordina« 

rily is but for fix months, and he that hath it is C»ſtes only; the 
other is extraordinary, and that: is for life, and he is an Incumbent; 

Hill.14 Jac: The King by his Prerogative-Royal may-grent a Commendain withs 
m the ow out any Statute *yet if ſuch Commentdam: ſhall'be good', it maybe 
A the {vers very miſchievous-to the'Patron : It isit feems agreed in the Books 
Roll. Rep. of the Common Law,that theuſe of Commendamy-in their firft Ink 
itution was lawful,but not the abuſe thereof 3 and that a perpetual 

Hill.39 Eliz. Gommendam, viz. for |Ne;-whs held unlawful, and' condemned by a 
B.R. Armiger Councitof 700Bilhops?'? Ivis likewiſe _—_— to us; That whete 
—— {pm the Incumbent of -a Church was-created'a Biſhop, and -the'Quren 
Cro.yar.1, Branted him to holdthe Benefice which he-had/in Commendim': It 
was the Opinion of the Juſtices , That the Queen had the Preroga- 
tive bythe Common Law, and that it is not taken away by-the Star. . 

of 35 FS; | —Y LONTL 
Paſch, 9 Jac. ' | (9-) Ina Quare: Impedit brought by-the King"againſt Cyprian 
C.B.in /re- ' Horſefall and. Kober# Wale, on a Special plea pleaded by Wale the 
land, berween Incumbent; -the Kings Attorney demurred in Law: The Caſe'in 
we Ar fer ſubſtance was. this, »iz.:the Corporation of Kilkenny,being Patrons - 
fall and Ro- Of a Vicarage within the Diecels of Offery, Preſented one Patrick 
bert Wale. Fynne thereunto, who was Admitted”, Inftituted ; and Induced. 
Davis Rep- Aﬀter. that; during the Incumbency of the faid Fynne; Adam Loftn 
Axchbiſhop of Dublin, and\' Ambreſe. Forth DoGors of the' Civil 
Wo 4 EO Law, 
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Law, being Commiſſioners Delegates for granting of Faculties and 
Diſpenſations in the Realm of Ireland, according to the Statute of 
28 H.8.cap. 16. by their Letters Dated 9 Offeb. 33 Elis. granted to 
7obn Horſefall, then Biſhop of Offery, That the ſaid Biſhop #u#um 
vel plura Beneficia,curata vel nou curata,ſui vel alieni Furiſpatronatus, 
n0n excedentia annuum valorem quadraginta Librarum, adtunc va- 
cantia vel que per impoſterum vacare contigerint, perpetue Commende 
titzlo adipiſci, occupare , retinere, omneſque frutlns ad Familie ſue 
ſuſtentationem convertere, poſſit, juribus ſive in(titutis quibuſcunque in - 
contrarium nou obſtantibus. Which Faculty or Diſpenſation was after 
Tatified and confirmed by Letters Patents under the Great Seal of 
Ireland, according to the Statute of 28 H.8. c.16.. After this, viz. 
20 May, 4An.38 Eliz., Patrick Fynne the Incumbent dicd, -whereby 
the ſaid Vicarage being void, and ſo continuing void by the ſpace of 
Six months, whereby the Biſhop had power to Collate thereunto 
by Lapſe, the ſaid Biſhop-by virtue of the ſaid Faculty or Diſpen- 
ſation 9-6 
Commende titulo; and took the Fruits thereot to his own ufe, until 
the 13 Feby,' Au.1609. on which day the Biſhop died : After whoſe 


death the faid Cyprian Horſefall, having purchaſed the next: Avoid - 


ance of that Vicarage,Preſented:the faid Wale, who was Admitted, 
Inſtitated, and Inducted : And afterwards the King Preſents one 
Winch, who being diſturbed by the ſaid Horſef#ll and ale, the 
King brought a 2ware Impedit.. Whether the faid Biſhop , when he 
obtained and occupied that Vicarage by virtue of that Faculty or 
BDiſpenſation, were thereby made compleat Incumbent thereof, ſoas 
the Church being full of him, no Title by Lapſe could devolve to 
the King during the life of the Biſhop, was the Principal point me- 
ved and debatcd in this Caſe: And: in the Argument of this poine 
(which was argued at the-Bar firſt by the Counſel at Common Law, 
and then by. two. Advocates well verſed in the Canon Law, andat 
the Bench, by aJl the Juſtices ) Two things were chicfly conſidered 
by thoſe who argued for the Kings Clerk: (ti) Whether the Biſhop 
could by any Law have and hold chat Benefice without ſuch Dif 
penſation-or Faculty... (2) What effeRt or operation that Faculty 
r.Diſpenſation ſhall have by the Law. . As to:the Firſt,.: they held 
clearly. for Law, i That.a Biſhop: by the Ancient Ecclefiaftical Law 
of England; may. not:hald another Benefice. with Cure in his own 
Dioceſs:{ and if..he hath ſuch Benefice before: his promotion to the 
Biſhoprick, - that it becomes. void when heis created a Biſhop, And 
this is the Ancient Law of Exgland, as is often ſaid iv the Biſhop of 
' St. David's' Caſe, 31: Hig. & 41.E4,3. 5. b;agrees therewith. - The 
" Reaſon is, for that. the. Biſhop cannot vilit himſelf ,, and he that 


hath . 


<t > - 


occnpavit, & retiuuit the {aid Vicarage perperie - 
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hath the Office of a Sovereign ſhall not hold the Office of a Subje& 
at the ame times as Hankeford (aid: in the faid Caſe of 11 H.4. 
And on this Reaſon it is ſaid in.5 Ed. 3. 9. That if a Parſon be 
made a Dean, the Parſonage becomes void,for that the Dignity and 
the Benefice are not compatible. So no Eccleliaftical perſon, by 


\ the Ancient Canons and Councils, could have Two Benefices, with 


Cure fimul & ſemel, but the firſt would be void by taking aſc- 
cond. And this -was the Ancient Law of the Church uſed in 
England long before the Statute of 21 H. 8. cap. 13. which was 


. made in Affirmance of the Ancient Law , as appears in Holland's 


Caſe, Co, par. 4+ And with this agrees the Books of 24 Ed. 3, 


- 33+ 39 Ed. 3.44.6. & N. Br. 34.1. And the Text of the Canon 


Law, which is the proper Fountain of this Learning, provesit 


fully 3 Decretal. de Preben. & Dignit. c. de multa: Where it is 


ſaid, De multa providentia ſuit in Lateranenſi Concilio probibitum, 


. #4t nullus -diverſas Dignitates Ecclefiafticas, vel plures EKeclefias 


Parachiales reciperet, contra Santtorum Canonum inſtituts , Oc, 


 Preſenti Decretoftatuimus, ut quicunque receperit aliqued Beneficium, 


curam habens animarum annexam,fi prius tale Benefirium habebat,eofit 
#þſo jure privatus,& fi forte illud retinere contenderit,etiam alio police 
##r,&c. And with this agrees the Text in Deeret, Cawſ. 2 1. q. 1.viz, 


Ju duabus Ecclefiis Clericxs conſeribi nullo modo poteſt. So that it is 


evident, that the Biſhop could not by any Law have or retain 
that. Benefice within his Dioceſs without a Diſpenfation , which 


is Relaxatio Juris , and permits that to be done, which the Law 


had before prohibited. It is to be obſerved, That Commend ef 
quedam proviſio, and therefore Gomez. in Reg. de Idiomate , faith, 
That Commendare eft Providere , & quod Commends comprebendi- 


#xr ſub quibuſcunque regulis de Proviſione loquentibus. And by 


the Canon Law the Conſent of the Patron is requiſite, where a Be- 
nefice js given in Commendam, Lib, 6. Decretal. c, Nemo. where 
the Gloſs faith, Ad Commendam vacabitur Patronus, & i qui alii 
ex tali Commenda leduntur. Alſo in Con(tit. Othob. de Commendis 
it is ſaid expreſly, That Conſenſus Patroni ad Commendam requi- 
ritsr. The Canon Law holds theſe Commendams as very prejudicial, 
and that in divers reſpe&s 3 and therefore ſays , That Experientia 
dacet, eccaſione Commendarum cultum Divinum minui , Curan ani- 


. marum negligi , boſjitalitatem :Conſuetam &* debitam non ſervari, 


ruints edificis ſupponi, &e. 6. Extra. cap Paſtoris. And whereas 
it is aid of a Biſhop, That he is to be #nivs wxerir vir the Ca- 
noniſts expound it, That he ſhall have but one Biſhoprick , or 


only one Cure, for they ſay, that per Commendam Bigamia-con- 
 trabitar in Ecclefia ; Therefore it was -well Reſolycd by that good 


arid-pious Biſhop , who! (when another Bericfice was offered him 
to hold in Commendam ſaid, Abſit nt cum Sponſs habeam Con- 
eubinam. But for the clearer underſtanding of the nature and 
difference of theſe Commendams , it is further to be conlidered, 
That Commends Ecelefie is nothing elſe but Commendatis Ecclefie 
8d Cuſtodiam alterius and therefore Deoret, canſ, 21. q. 1. Put 
plures , the Gloſs there faith, Commendare Hibil aliud eft quam 
deponere.. This Commenda- or Commendatio Ecclefie is divers , ac- 
cording to the nature of the Church, and the Limitation or Con- + 
tinuance of the Commenda: for a Commends may be of a Church. 
either Curate or #on Curate z and it may be cither Temporanes, - 
viz. for a time certain, as for Six months, or Perpetus, viz. du- 
ring the life of the Commendatary. A. Church with Cure may -. 
not be given in Commendam , unleſs upon evident neceflity , or - 
the benehe of the Church, viz. to ſupply the Cure till-provi- - 
fion. be made of a ſufficient Incumbent: And therefore by the 
Council 'of Lions it was provided , That a Parochiat Church 
ſhould not be given in Commendam,. nifi ex evidenti neceſſitate 5 vel - 
utilitate Eecclefie ; & quod talis Commenda nltra ſemefiris 1empo- 
ris patium non duraret: & quod ſecus fallum fuerit , fit irritum + 
ipſo jure, &c. 6.. Decretal. c. Nemo, But a Benefice without Cure - 
may be given by the Canon Law for the ſubſiſtence of the Coms- - 
mendatary, vel ad menſam : In that fenſe the Canoniſts ſay, That 
Commends is quaſi comedendsa ,. quia Ecclefie que traditur in Com- + 
mendam quaſi comeditur & devoratur , and ſuch a Benefice may + 
properly be given in perpetuam Commendam. Summa (ummar. 'tit. -- 
Commenda, art. 1, & 2. And by the Rule of the Canon Law, -.. 
he that comes in per Commendam , is not Prelatus, ſed Procurator 
tantum , & eft niſi Cuſtos , few Adminiftrator , & jus in Eccleſia + 
nox hahet. 6. Decretal. c. Nemo. & Conſtit. Othobon, de Commens - - 
dis, fo. 65. And therewith agrees 27 H.8. 15. where it is ſaid, 
That the Cardinal of Toxk had the Abbey of St. Albans in Com- - 
mondam, 'and yet was not the Abbot. In this Caſe of a Commen- - 
dam in Davis Rep. the Original or invention of a Commendam - 
is aſcribed to Pope Leo 44 An. Dom. 848. aut eo circiter , as ap- 
pears lib, Decretal. cauſ.23.9. 2. where it is ſaid , Unde Leo 4. ſeri- 
bit, Qui plures Ecclefias retinet, unam quidem Titulatam, alteram 
vero [ub Commendatione tenere debet ; For by the Ancient Canons + 
and Councils a-man could have but one Benefice, and yet- it is by - 
experience found convenient, that ſometimes, viz. in cafe of Ne- - 
cefity or Utility of the Church., a man may have the Charge and 
Fruits-of- more Benefices than one therefore was that Diftinion 
invented and allowed, that although a man ſhall have but one Be- - 
| netice - 
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nefice in Titxlo , yet he may have other Benefices in Commendzs 
viz, That another Benefice may be commended and commitred t6 
his Cuſtody and Cure, until it be provided withan able Incumbent; 
But afterwards, there being great Abufes found in the graming 
of theſe Commendams 'by the Ordinaries (for omainmrerum qua- 
rum eft uſus, poteſt eſſe abuſis , virtute ſolum excepta , ' lays Ariſto= 
#le) another Canon was made in' the Council of Lioxs , An. Dom, 
1274. for reformation thereof;as appears l4b.6.Decretal.. de Elefi. & 
Ele&.petefta.c.Nemo. Nemo deinceps Parochialem Ecclefiam alicui non 
Conſtituto in legitima etate vel Sacerdotio Commendare preſumat ; 
nec tali , niſi unam, & evidenti Neceſſitate vel Utilitate Ecclefie 
ſuadente. Hujuſmodi autem Commendam rite fatiam declaramu 
ultra Semeſtre temporis ſpatium non durare, &c. But the Glols there 
faith , That Ita Conftitutio non comprebendit Romanum Pontificem, 
ideo Romanus Pontifex poteſi” Perpetuo Commendare. So that the 
Pope, notwithſtanding that Canon, had power to give Benefices 
in -perpetuam Commendam, And indeed after the faid Council of 
Lions, as the Pope had reſerved to himſelf the ſole power of 
giving Benetices in perpetuwam Commendam , ſo he reduced that 
power. into a&, and uſed and practiſed the ſame in all Realms of 
Chriſtendom ; Specially the Popes that were relident at Avignon in 
Fraxce in the'times of King H. 2. Ed. 1. Ed. 2. Ed. 3. were very 
liberal not only in granting theſe Proviſions ( contrary to Our Sta- 
tutes made in the times of King E4.1. & E4.3.) but in giving all 
forts of Eccleſiaſtical Benefices in» Commendam perpetuam. And as 
at firſt it was done for the ſupport of the Dignity of Cardinals , as 
Pope Clement. 6. profeſſed in his Epiſtle to Ed.3. Hiſt. Walfing- 
ham, fo. 150. b, yet afterwards theſe Favours were purchaſed by 
other Ecclctiaſtical perſons of all degrees, in all Nations , ſpecially 
in England and Ireland, And whereas the Canon Law fays, That 
a man hath a Cononical Title by virtue of a Commendam , that 


muſt be underſtood de Commexda perpetua, and not de Commenda 


.Temporali ; for the Commenda Temporalis is but a kind of Seque- 
{tration, and may he granted by every Ordinary pro tempore Se- 
meſtriz and therefore ſuch a Commendatary #0# eſt Prelatus, nec 
Marits Eccleſie, nec facit Frudius ſuor, ſed eft Adminiſtrator tan- 
zum, & Cuſtos Eccleſie. And ſucha Commenda non eft 1itulus, nec 
facit titulum, ſed eſt quoddam depoſitam, until the Church be pro- 
vided with a ſufficient Incumbent 3 and therefore ſuch a Commends 
is commonly granted when the Patron doth not Preſent an able 
perſon, or when the Church is Litigious. But the Commends 
perpetaa, which continues during the life of the Commendatary, 


Cannot be granted by any inferious Ordinary, but only by the Pope 
Th 
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in ſach Countries where he hath JuriſdiQtion, or by the King or 
his Delegates in this Realm, or ſuch whoſe power therein is deri- 
ved from him or confirmed by him. And this Gommends eft tity- 
Ius Canonicus ; nam militat.eadem ratis.in perpetnis Commendis , que 
in aliis Titulis, Lib. 6. de Elefionib, c. Nemo, And fo it hath 
been often adjadged in Rota ; as Gomes, affirms in Regul. de Triex. 
Poſſeſſ- where he argues this point Pro &* Con at large, and where 
he faith, That the Faczlty of a perpetual Commendam is ampliſima 
difpſutio, & habet nbertatem verborum ,. via. Licentiam & Facu{ta- 
tems fruflus omnes percipiendi , & in proprios uſis Converzendi, Oc, 
Que verbs important Collationem & Titulum , & non Simplex De- 
poſirum, men” 


"Wren ene, 


CHAP: XXIH 


of Las 


rt: What d Eapfe's; the proidterionr; ant OriginaFtheref © 
2, The diffevence between the” Canon and” Common Law, a 6: 
the time of Lapſe 3 and when” the Six: nioniby ſal bis 
» gin. | \. 
3» The King is Patron Paramount of all tbe Churches in Eng-- 
land. 
4. In what Caſes the Patron is to takg notice of the Avoidance at 
by peril, or net:; and bow the Six months is to be computed 
by the days. 
5. A Lapſe is not an Intereſt, but a Truſt or Adminiſtration , and: 
may not be transferr'd or granted over. | 
6; How or from what time the Six months. ſhall be computed befare- 
the Lapſe incurr, 
7. Whether a Biſhop may Collate by Lapſe after Six months, wpon- 
failure of' the Clerks ſhewing bis Leners of Orders,or bis Lnt-- 
ters Miſſive or Teftimonial ? 
S. Inwhat caſe Tempus occurrit Regi in point of Lapſe. 
9. Inwhat caſes tbe King having Title. of Lapſe may loſe bis Pre«- 
ſentment.. 


( = or Lapſe, isa ſlip or departure of a Right of Pre-- 


: \ſentingto a void Benefice, from the Original Patron: 

negleing to Preſent- ( within Six months next aſter- 

the Avoidance ) to the Ordinary. Whence it is commonly faid,. 

'  _  _ That that Benefice isin Lapſe or Lapſed , whereunto he that ought 
(a) An« 13 Es to Preſent, hath omitted or flipped his opportunity (@). This- 
UZACoL26 Lapſe may happenand be, the Patron being ignorant of the Avoid-- 
ance, as-well as if he were acquainted therewith or privy thereto, 

except only upon the Retignation of the former: Incuwbent., or the 

Deprivation upon any cauſe comprehended in the Statute of 13 E- 

liz. cap.12. In which caſes the Biſhop ought to give notice thereof 

unto the Patron. In this matter.of Lapſe there are Three grada- 

tions, ab Inferiore ad Superiorem, after the negle& of the. true Ori- 

{til Patron, upon- whoſe default (1) the Biſhop of the Diocels,. 

wittiln wtioſe-precinds the vacant Benefice lies, ſhall Collate, unlels- 
cis Rings, beBarron.. (2,) If the Biſhop Preſents not within _ 

nc 
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next Six months, then the Metropolitan ſhall Preſent : And (ly) if 
he Preſent not within the time by Law limited, then- the King ſhall Dr. & Stud. 
Preſent, ifor that he is Patron paramaxnt of all:the Benefices withP125-Co-par-4+ 
in his Realms; :as alſo becauſe the King and his Progenitors, Kings 5 = _ 
of Exgland, have had Authority: time out of. mind to determine Fg ARion 
.theRight-of 'Patronages inthis Realm intheirown'Courts, whence | 
lies no-Appeal toiany Foreign pretended: Power. The Roſe!l Sum- 
miſt indeed makes more Gradations in this matter , as from the Pa- 
eros to the Chapter , from the Chapter to the Biſhop, from the Bi= 
Shop to.the Metropolitan , from the Metropoliten-to the Patriarch, 
and. if none ſuch,. then to the Pope. - Se@ hoc-nib#l ad nos, part of 
whoſe:happineſs 'is:an Index Expurgatorius.of the laſt recited Pre- 
miſſes. Andalthough the Law is , That the 'Oxdinary -ſhall Pre- 
ſent, in caſe the: Patron doth not within Six months 3 yet the Law 
-withal is, 'Thatg-f. the Patron Preſent before-the Ordinary put in : 
-bis Clerk, che» Patron. of right ſhall enjoy! bis' Preſentation (b)). ()DroS Stus 
-Andiif-the Ordinary(ſurceſs his ' time-limited; ' he” loſes his power $9P+39, | 
-antothat" Preſentation, | ſpecially if} it: be. devolv'd-eo the'King :* * 
-Andiwhen the Preſentation is in the Metropolitan , he:ſhall-put in | 
«the Clerk:himifelf, .and-not the Ordinary 3 and (o there is no default 
-inthe:Otdinary , -though he Preſent not the Clerk of - the Patron, 
-ifuhis eimo be paſt, in-which caſe there is no remedy for the Patron 
againſt the Ordinary:(c.). ' This matter of Lapſe is of -very ancient (c)Dr, & Stu, 
-pratioe, for Mich.3 E.1. B, Rot, 105, S22ff, the Biſhop of - Coventry ibid. 
-and Lichfield pleaded a 'Collation *by: Lapſe Autboritete Comtilit 
[againſt the Prior.of Landa to the Church of 'Patingham. And 6*E. 
1:Rot, Paten. membra-25. in a Duare nou admifit by the Abbot of 
-St;MaryEborum againſtithe: Biſhop of 'Norwich , . the Biſhop made 
-a Title by Lapſe , :vig.' Thar ho Collated : Autboritate Concnliz ipiſt ' 
| Lapſum' ſemeſtre, t&e. And: there: afterwards:in the>Judgment itis - - -  ** 
Kijd,' Qruiacrempus ſemeſtre Authoritate (Concilii- non: inoiptt verſus 
3 PatrofumUifi a tempore.ſcientie , mortis, &c.i('D., what 'Conneil is 
ii here-meant or-intended -) -For P.g:E.1. B.\Rot, 51.it appears that 
Lapſe- was: given per: Concitium Lugdunenſe poſt tempus 'ſemeſtre : 
"Thelike;dlfo'in a/Wzit inthe rime of E. 2. cited by Sir-dCer 6-in, np a>, 
— Caſe, 624d) ;- yet :in-BrafJon the _ remporis\is He yerb.Preſent. 
 Gonfoitationei Lateranenſi (6). And yetiBritton, F423 54ſpeaks of lir.O. p-354- 
the Tempus Semeſtre- or the Six months according tothe Council of ( Bratt lib. 
2:Liont ;: But Mi.Selden.inhis Book'of 'Tithes, 390» fays, «That the + {9+24** 
Manuſerjpts: of Breton have Laterex for Lions 5 and: in fol. 388. 
holds,” That this Lapſe was receivedin the Laws of this Realm out 
.of the: General -Coundcil-of Laterar £ held in the year 25 H,. 2.4 as 
-Xhe Leirned:SexjeantRotVobferves in his Abridgment on this word 
. oft Lppſe,. where he alſo cites Hovenden, fo. 326, aſſeiting, *Thit 
I i2 | among 
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5 þ among the Canonsof the Council of. Later under Abex.:3. held 
under Alex. 3. An. 1118. in the time:of King Hen. 2. there is a 

non in theſe words or to this effe&,, visgi Cum: vero Prebenudy 

| Eecleſias ſem quelibert Officia in aliqua Eccleſia vacare contigerit , vel 

fi etiam mods vacant, non diu maneant in ſuſpenſo, ſed infra Sex 

menſes perſonis, que digne adminifirare valeant, conferantur 1 fi antem 
Epiſcopus,ubi ad enm ſpelaverit, conferre diftulit, per Capitulum Or... 

dinetur. And before thefaid Cownncil the Patron was not limited: 

FF) Seld. de {9 any time, but might Preſent at his pleaſure without any Layfe 
Decimir;389. (F)- Fouching other Prelidents of great Antiquity relating to 
& Bra-lib-4- this Subje bf. Lapſe , the Reader is here referred to that-Learned. 
24le .Serjeant Rolle, inthe forecited place of his Abridgment. And al- 
though according} to- the Gradations aforeſaid the Lapſe devolyes 

from the Patron to the Biſhop , from the Biſhop to the Archbiſhop, 

from the Archbiſhop to the King; yet if after Lapſe incurr to the 
Metropolitan , and before Collation by him made the Patron Pre- 

(2) Roll:Abr--ſent, he may. Preſent to the Ordinary of the Dioceſs,, without Pre- 
oy - pas; ſentipg to the Metropolitan.: Cortra H.q1 EL.B.R. per. Popbam (g); 
=o. for thereby he ſeems to redeem his ncgleR., But yet it: Lapſe de- 
volve tothe King, and then the Inferiour Ordinary Collate by the 

Lapſe., and his Clerk- be Inftituted and Induced , jt feems this 

doth not make a Plenarty againſt the King to put him to his @xare 

Impedit., .but he-may-notwithſianding Preſent and oxft the Clerk of 

the Ordinary 3 for when Lapſe incurrs to. the King , it cannot he 
taken away by the Ordinary : And then when the Ordinary Col- 

lates without good Title , 1t makes not any Plenarty againſi him 

who hath the right as the King hath to Preſent 3 for a Lapſe incur- 

ring tothe King is not like that which incurrs to the Metropoh- 

(8) Rol. ibid: an (Þ). _;But.if a:Fatron Preſent, apd his Clerk be Inftituted,and 
Vr-Q. nu-21. - TEmain Eighteen months without Induction, .in that caſe there doth 
4) HobR notany-Lapſe incurr-to the King 3 for the King hath not any Lapfe, 
28.  F but-where the Ordinary. might have had it before ((#). Butif a 
Biſhop dies, whereby the Temporalties are in the Kings hands, .if 

during that time the Six months. paſs , whereby a Lapſe happens, 

e) Bratt:1.g.: *Þ< King ſhall have it , and noz the Guardianof the Spiritualties 
fo. 404.$. 10.. (K)- ;Nor.doth an Admittance of :a Reſignation by Fraud , take 
- away. the Kings Title. for in Comber's Caſe- againſt the Biſhop of 

. Ciceſter, , where the flue in a Buare Impedit was, If S. R. by covin 

between him and C, and R. did Reſign into the hands of: thefaid 

Eiſhop , if. the King hath Title of Lapſe, and a Reſfignation-be 

made by. fraud , and one Admitted , this ſhall not take away the 
Kings Title, for-if the Kings-Title appear upon Record , then ſhall 
g0 out a Writ-for the King 3 but-otherwile.it -is upon matter of E- 
vidence, the King doth loſe-his Preſentation as well -by.xefignation 
as 
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as by death; where he hath Title toPreſent by Lapſe, and doth nor, ; F 
except the Reſignation be by Fraud (/). And in the Caſe of the "c— 


Queen and the Archbiſhop of Tork and Bucks, it was Reſolved by £1. oc 
the Juſtices , -That a Collation, although double or treble, can- Epiſc.cice/. 
not be an Uſurpation againſt the King to put him out of an Ad- Brownl-Rep, 
vowloa (m ). - Par. - Attrons 
(2.) The Canon Lawallows Two months more to an Ecclehiaſti- yk. i 
cal, than to a Lay-Patron, ere the Lapſe-ſhall be incurr'd 3 the for- £17 B.R. 
mer having by that Law Six months to Preſent, the-latter but Four, Cro. par. i-* 
Summ. Angel .tit. Tus Patronat.$.16, So the-Law of Scotland : Par. - 
Counſ.par.1.c.2. Weneed not enquire into the Reaſon of that dif- - 
ference or diſproportion let it ſuffice the Laity, That it was the 
Canoni(ts pleaſure to have it ſo, for xeaſons beſt known to their own 
intereſt; the Common Law impartially levels them - both to one 
and the ſame equal ſtandard of Six months. - By the Common Law 
of England,:s well Clerks as Laicks have Six months to Preſent be- 
fore the Lapſe incurr; Dr. Stu. 116,b. Per Ia Com.Ley De Scoee 
Laici Patroni quadrimeſtre,” Eecleſiaſtici vers Sex menſium ſpatium ha- 
bent ſibi conceſum ad Preſentandum perſonam idoneam Eccleſie va- 
canti, Skene.Regiam Majeftatem, 10.b. But Fac.6: pl.1. cap.7. Pl.7. - 
cap.102, pl.12. cap.119,158. Concedit Patrono Laico fpatium Sex 
menſium,infra quod Preſentare debet. The Queſtion is not ſo much, 
when the Term ſhall end and determine,as when it ſhall commence, + 
and from what time the Six months ſhall be computed. The An- 
' ſwer falls under a double conſideration , or is diverſified according - 
to the divers manners of Avoidances for it by Death, Creation,or 
Ceſſion' the Church be void, then the Six months ſhall be computed - 
from the Death, Creation, or Ccfſion of the laſt Incumbent, where- - 
of the Patron is to take Notice at his peril; But if the Avoidance be . 
' by Refignation- or Deprivation , then the Six months ſhall begin + 
from the time of Notice thereof given by the Biſhop to the Pa trop, 
who is not obliged to take knowledge thereof from any other, — 
Cn py fignification from the Biſhop Cn). Butin caſe the Avoid- © gn "y "OY 
ance were cauſed by an Union ( for ſo it might be :) then the Six mocks 
months ſhould be computed from the time of the Agreement upon 
that Union for in that caſe the Patron was not ignorant of , but 
privy to the Avoidance; for. there. could be vo Union made , but 
' the Patxon muſt. have the knowledge thereof 3 and then it was to 
be appointed who ſhould Preſent after the Union, as whether one or 
both, either joyntly or by turns. one after another, as the Agreement | 
was upon the Union (9). | CDec & 3%. 


(3.) The 
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(3.) The Continuance of a Voidance of a Church by the feveral 
Lapſes of *Patron, Biſhop, ' and Archbiſhops, derives the Title of 
Preſentation at laſt to the King as Patron paramount of all the 
Churches in Exgland; and wherever the Original - Patron by Law 
ought to take notice-of a Voidance at his peril, there and in ſuch 
caſe by a Non-Preſentation within Six months from the time of 
G) Mich-9 ſuch Voidance the Lapſe will ever incurr : And generally by the Ad- 
ECB. rot. Miſſion, Inſtitution , and IndaRion to a Second Benctice , 'Prims 
441.The King Eccleſia vacat de perſona of the Incumbent, '&* vacaxs continnat till 
and the Biſh- new Induction ( p). But when an Archbiſhop , Biſhop, or other 
. of þ pe bury" Ordinary hath given a Benefice of right devolute unto him by-Lapſe 
-w; o "# 5 of time, and after the King Preſenteth', and caketh: his Suit againſt 
1-par- 258. 'the Patron , who poſſibly will ſuffer that the King ſhall recover 
without Aon tried, in deceipt of the Ordinary or the poſſefſor 
of the ſaid Benefice i In ſuch arid all other like caſes, where the 
Kings Right is not' tried, the Archbiſhop, Biſhop, Ordinary, or 
Poſſeſſor, (hall be received to counterplead the Title taken for the 
"King, and to have his Anſwer ,- and to ſhew and defend his Right 

G)An.25 Ed. BPon the matter, although that he claim nothing in the Patronage 
3.cap-7- (4) :'\ ſo that the Ordinary may-Counterplead the' Kings Title for 
a Bencfice fallen to him by Lapſe. Alſo when the King doth make 
-Collation or Preſentment to a Benefice in anothers Right ,: the Title 
whereupon he groundeth himſelf, may. be well examined, that it be 
truce 3 which it before Judgment it be by good information found 
to be otherwiſe, 'the* Collation or Preſentment thereof made may 
be Repealed, whereupon the true Patron or Poſſeſſor may have as 
many Writs out of Chancery as ſha]l be needfu). There are ſome 
> 64 4 (r_) Statutes ( the'King not being bound by Lapſe of Time, for 
St.13 R-2.1. "nullum Tempus occarrit Regi ) which are good remedies and re- 
St, 4 H.5-21; 'liefs for the Ordinary that hath Collated by Lapſe, as alfs for the 
+ Clerk that is Collated 3 for otherwiſe a Common perſon might by 
*PraGtice have turned out. a'.lawful Collatee : to: which purpoſe the 

Lord Hobart doth inſtance ina Caſe z A' Common, perſon 'no true 
"Patron'Preſents within Six months ,, and the true, Patron himſclt 

' Preſents not 'in' time , whereupon the Ordinary ' Collates, þy the 
' Lapſe, againſtwhom 'the Pretender brings a' Qyart Impedit,becauſe 

his Clerk was refuſed, whereiri he muſt needs prevail, if his Ticle.be 

good: and it mult be taken for good , becauſe neither Ordinary nor 
Incumbent could deny it ;' for de #01 apparentibus, & de non exiſten- 

 #:bus eadem eft ratio, which Inconvenience is. remedied by the ſaid 

Stat. of 25 E.3.c.7, Note, that Lapſe doth'not incurr to the Or- 

 dinary by reaſon of his not examining the Clerk within Six months. 
"Trine3 Jac.B.R. inter Palmer & Smith, Reſolved per Cur. w 

| (4-) 1 


(r) St.25 Ed. 


i. 
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_(4.) If aPlea be depending betweeniTwo paitics,. and jt be not 
diftfed and determined within. $7x months.,. the Biſhop-may Pre- 
ferit by Lapſe, and he that hath the Right to Preſent , ſhall accord- 
ing to the Statute recover his Dammages (s).. But it is expreſly (,) Weſtm. 2: 
provided bywhe Statute of 13 Eliz,12. That no Title to Collate or cop-5- Terms 
Preſent by a Lapſe ſhall accrue yppnany: Deprivation.ipſo fas; but Law, verb. 
after Six months aftes Notice of. ſuch .Deprivation given: by the SD __y 
Ordiriary to. the Patron ('2)).. But-if the. Church become: void by 3 a 
Death, Creation, os Cefſion of the. laſt Incumbent, the Patron is Co.liz6.t0-29% 
at his.peril.co take. Notice of ſuch Avoidances. within the next. Six 
months thereof (#_).,. But if: it become void by Deprivation or Re+ (») 22H. 6, 
fgnation, the Clerk is not obliged. to tender his Prefentation to the 29-Þ- 
Bihop, nor the Patron obliged to Preſent his Clerk, but within Six 
months next after Notice -legally givea him by. the Ordinary (x) Dr.8& Sts 
of the Avoidance by ſuch Deprivation os Refiguationi(x) 3 which |; 2. c.31. - 
Six months are to be.calculated or computed by 1 82 days , - and not Roll.2.364, 
by 28 days to the Month (y,).. Nor is there any Addition of time Sc: 
over and above the Six months allowed the Patron to Preſent from 2 —_—_ 
the Vacancy a Second Clerk, in caſe the former were legally-refuſed go. 
by the Biſhop (&). Yet the Ordinary, may.nat'take advantage of (xz) Kelw. $o. - 
the Lapſe, in caſe the Patron Preſent his Clerk, before the other b. 5 14 H.7. - 
hath Collated (2); though it be otherwiſe with the Canoniftr : Tao | 
Lindw. c. Si aliquo evincente, &e.verb. Injuria, But if the Biſhop Ga) 13 7 4g | 
Collate, and the Patron Preſent before InduQion,  in- that cafe it 3. b. & 11H. . 
ſeems he comes too late (b)). - And at the Common Law Sir $im104 4.30 7. & 
Degge in his Parſons Counſellor makes it a doubtful Queſtion , if Do we. 
the. Church Lapſe to the King, andthe Patron Preſents before the IG. ers 
Ring take advantage of the Lapſe , whether this: ſhall avoid'the (c) Dy.277. 
Kings Title by Lapſe? This (ſays he) is a Queſtion by Dyer (ec), p4$5- 
though Hobart ſeems to be clear init, that the King: ſhall not have (0 Hob.15% - 
the benefit.of the Lapſe (4 );. but adds that divers Authorities are CoCroEijz w 
againſt theme). And inthe Cafes aforefaid , wherein. Notice of 119.Cro. Jac, 
Avoidance ought to be given to the Patron before the Lapſe can 216.2. - 
incurr, the Patron is not obliged. to take Notice thereof trom any Oo St 5. '- 
perſon other than the Biſhop himſelf, or other Ordinary (f )-3 which | E.3. 84.b | 
alſo muſt be given to the Patron perſonally, if he live in the fame 9.4, 28. 
County 3 and if in another County,then Publication thereof in the Dr. 8& Stud. - 
Pariſh-Church, and affixed on the Church-Door, will ſerve turn, a6 30s 
if ſuch Notice doth expreſs in certain (as it ought to do) the cauſe = marr 4 
of the Deprivation, &c. (g): As upon Deprivation of an Incum- (f)br.% Su. - 
bent for not Reading the 39 Articles of Religion , the Ordinary is «4 ſupr.- 
to give the Patron Notice thereof, which Notice ought to be certain $2)C0.6-19.Þ., . 
an 


particular (þ)), Before Lapſe can incurr again a Patron, Notice _— Longs hs 


(>) 18 Eliz:Dyer-345-Trio, 41 E\.B.R.Boker and Brent's Caſe. Cro; _ acc-679: ;; 
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be given'to the perſon of the Patron, if he may be found, and it is 
rot in that Caſe ſufficient to fix an Intimation thereof on the Door 
ay Church to which he was Preſented. -D. 16 El.3 27.7 b. Ad- 
judged. 

(5.) Itis faid, That a Lapſe is not an Intereſt naturally , as is 
Lita the Patronage, but a meer Truſt in Law. And if the Six months 
B.ock Ple. bÞbeincurred, yet the Patrons Clerk ſhall be received, if he be Pre- 
narty,15 ſented before the Church be Filled by the Lepſe (i). Obſerve 7 E- 
43 E-3- !!» lis, Dyer 241, for it ſeems by that caſe, that the Patron ſhould Pre- 
11 H.4-8o. fer againſt the Kings Lapſe , for he hath dammage but for half a 
year. And Hob, Chief Juſtice ſays, That a Lapſe is an act and 
office of Truſt repoſed by Law, in the Ordinary, Metropolitan, and 
laitly in the King; the end of which Truſt is to provide the 
Church of a ReQtor, in default of the Patron; and yet as for him, 
and to his bchoof, And therefore as he cannot transfer his Trult to 
another, ſo cannot he divert the thing wherewith he is entruſted to 
any other purpoſe. Nor can a Lapſe be granted over, as a Grant 
of the next Lapſeof ſuch a Church , neither before it fall, nor af- 
ter. If the Lapſe incurr,and then the Ordinary di:, the King ſhall 
(4) Mich.10 Preſent, and not the Executors of the Ordinary : For it is rather an 
J-c.rot.2642. Adminiſtration than an Intereſt; and the King cannot have a 
C.lt and Gl/c- Lapſe, but where the Ordinary might have had it before (k). If 
ver ver. the an Infant-Patron Preſent not within Six months, the Lapſe incurrs, 
Pryor 07 The Law is the ſame as againſt a Feme-Covert, that hath right to 

Lichþeld. Preſent. 33 E, 3. Que.Impedit,46. | 
Hob.Rep. (6.) In the firſt Paragraph of this Chapter it is (aid , That 
Tempus Semeſtre aunthoritate Concilii non incipit verſus Patronos 
(p)6 E.*.Rot. niſi 2 tempore Scientie mortis perſone, that is, of the laſt Incumbent 
Par» membr. ('), And fo Adjudged vpona Writ in the time of E. 2.(q), and 
-; Co. 6. - faid to be per Legem & Conſuetudinem Regni baflenus uſutatas. As 
Catesby 62. If the Incumbent die beyond Sea,the $ix months are not computed 
from the time of his death, but from the time of the Patrons know- 
ledge thereof 3 and ſoit was Adjudged in a ©xare non admiſit be- 
tween the Abbot of St. Mary Eborum and the Biſhop of Norwich, 
- (r)-diQ.b Eci, as aforeſaid (7). . For the Six months are not reckoned from the 
death of the Laſt Incumbent , but from the time the Patron might 
- (according to a reaſonable Computation, having regard to the 
diftance of the place where he was at the time of the Incumbents 


G)s E-1:95: death, if he were within the Realm at that time) have come to the 


of his Clerks being refuſed by the Ordinary for Inſufficiency, muſt 


, 


Adjude.Q. Knowledge thercof ; for he ought afterwards to take notice thereof | 


-Eleunors caſe. at his peril, and not before, for that he was in ſome other County 


ContraCo.6- than that wherein the Church is, and wherein the Incumbent died. 


C:resfy, 62. b. (sr). Andif the Ordinary refuſe a Clerk for that he is Criminons, 


——— 6 - 
_— ——— = Go 


Of \Eapſe." 249 


in that caſe the Patron ſhall not have Si* months to Preſent after 

Notice thereof given him, but of the Avoidance ('t.), The Law (2) 14 H.7.i:. 

is the ſame in caſe of Refuſa) by reaſon of Tliteratare (u): But £#r44-18 H.7. 

if the. Church be void by: Reſignation or Deprivation, the Sixx Ke! 59+ b- 

months ſhall be computed'from the time of Notice thereof given (1p. 15,15. 

to the Patron, and not:from+ the time of the Avoidance (x): Yet El.227.7.per 

if the Ordinary refuſe a Clerk becauſe he is Criminows, he is'to Coriam. 

give notice thereof to the Patron, ' otherwiſe the Lapſe doth not (x8 INS. 

tncurr (y), So likewiſe, if he be refuſed for Common Ulury, Si- ,, 216 6 

mony, Adultery, or other Notorious Crime, Notice thereof ought Dr.% Stu. 16. 

to be given to the Patron, otherwiſe the Lapſe doth not incurr (2). 5 E-4-3-b- 

A Lay Patron ought to have Notice ere the Lapſe ſhall incurr , in Q23% E:3-2- 

caſe his Cherk be refuſed for 1literatare , otherwiſe as to a Spiritual < "Sox n Te 

Patron, becauſe the Law preſumes, he might well know of his Contr. per 

inſufficiency before he preſented him (a). And if the Biſhop who Frowick. 

took a Refignationdies, the Lapſe doth not incurr to his Succeſſor C4) = Hey. 

without Notice to the Patron(b). - _ —_— 
(7.) In a Quare Impedit the Defendant pleaded, That he de- ; 

manded of F. S. the Preſentee of the Plaintiff to ſee his Letters of 

Orders, and he would not ſhew them, and alſo demanded of him 

| his Letters Miſlive or Teſtimonial , teſtifying his ability z and be- 

cauſe he had not his Letters of Orders, nor Letters Miſſive , nor 

made any proof of them to the Biſhop, he delired leave of the 

Biſhop to bring them , who gave him a week 3 and he went away 

and came not again , and the Six months paſſed, and the Biſhop 

Collated by Lapſe : It was Adjudged in this Cafe, That theſe were 

no Cauſes to ſtay the Admittance of the Clerk, for the Clerk is not 

bound ( underſtand it only at Common Law ) to ſhew his Letters of (<) Trin. 33 

Orders and Letters Miſſive to the Biſhop!, but the Biſhop mutt try ps ory 

him upon Examination (ec). ng of 
(8.) A Parſon of the Church of S. of the value of Ten pound, peterturghs 

took a Second Benefice without a Diſpenſation, and was Inſtituted Caſe. 

and Tnducted , and continued fo for twelve years: The Patron Cro-par-1- 

preſented F. FS. who was Inſtituted and Induced, and fo continued 

divers years, and died. The Queen preſented the Defendant C. 

ratione Lapſis in the time of 4. who was Inſtituted and De- 

ducted. B. the Patron brought a Qware Impedit againſt the Ordi- Mich-27 & 

nary and C, It was held by the Juſtices, That the Writ did well "y oO mg 

lie 3 and that Tempus occarrit Regine in this Caſe, and that laſt Clerk in geny - 

ſhould be removed. And it was held by the Juſtices, That upon a Cafe. 

Recovery ina ware Impedit, any Incumbent that comes in pendente 


Zite ſhould be removed. 


Kk (9.) In 


0f Lafe, 


(9+) In the Cafe between Camber and the Biſhop of Chiebefter, 
it was Reſolved (2) If Title of Lapſe accrues to the King,and the 
Patron Preſents, yet the King may Preſent at any time as long as 
the Preſentee is Parſon ; but if hedies, or Religns before the King - 
Preſents, he hath loſt his Preſentment, (2.) If the King hath Title 
by Lapſe, becauſe a Parſon hath-taken a Second Benefice, if the Par- 
fon dies, or Reſigns his Firfi Benefice, and the Patron Preſents, 


whoſe Prefentee Refigus upon Covin and dies, the King hath lofi 
that Preſentment (e). 


_— 


CHA P. XXII 
Of Collatimn, Preſentation, and Nomination. 


1. What Collation # , and bow it differs from Preſentation. 

2, Collation geinr not the Patronage from the Crown. 

3. The Emygs Collation by Lapſe is oply in the Patron's 
right, Es | 

4. What Preſentation ir, and how in eaſt of Co-beirs , or Foynt= 
tenants, or Tenants in Common. 

5. Whether the Grantee of the next Preſentation , not Preſenting 
at the Firft Avoidance , ſhall loſe the benefit of bis 
Grant ? | » 

6. The Kight of Preſentation is #0t an Eccleſiaſtical ;but Temporal 
Inheritance, and cognizable at theCommon Law. | 

9. The pawer of " the Ordiuary in caſe of Coparceners, Joyntehants, 
or Tenauts in Common, as to Preſentation. | 

8. In what Caſe the Biſhop bath Eleftion, whoſe Clerk be will Ad- 

- mit, | Ghats 

9. Whether a Preſentation is_revokable before Inftitution ?. . 

x0. Whether the Sou may fucteed biz Father in the Chureb ? "and 
who may vary from, or repeal his Preſentation. 

11. What Nomination is, aud the Qualifications thereof. | 

12. In what Caſe the Preſentation is the Nomination , or both as 
one in; Law, 

13. In what caſe the Nominator ſhall bave a Quare Impedit, as 

well as be that bath Right of Preſentation z And there may 
be a Correepy Nomination , as well az @ Corrupt Preſcnta- 
tion, __ 

14 Whether the Collatce be Tecumbent, if the Biſhop Collate him 
within the Six months ? And in what Caſe the Kings Pre- 
ſentation within the Six months may be an Uſurpation or 
not, 

x5. Where the Ordinary Collates, the Patron is to take natice of it 
at bis peril, | 

x6. Who ſhall Preſent in eaſe tbe Ordinary , to,wbom a Lapſe is 
devolved, be within the Six months tranſlated to another Bi- 

my Bl 

17. A Reſignation to s Profior , without the Biſhops Acceptance, 

makes notthe Church void. | 


LK + 23 18, A 
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18; A Parochial Church may be Donative, exempt from the Ordi. 
nary*s Juriſdiction, and is Keſignable to, and Viſitable by the 
Patron, #9t the Ordinary. 

19, Where Two are to Preſent by Turns; what Preſentation ſhall 
ſerve for a Turn, or not, | 

2 ©., By the Caftons the, Son way not ſucceeg the Father in the ſame 

VOhket M\\ x IN RETDILL p* & 


21, To what aPreſentation may be made. 

22, The Kings right of Preſentation as Supream Patron. 

23. In what caſe the Kings Prerogative to Preſent doth not take place, 

24, In what Caſes it doth. 

25, To whom the Patronage of an Archbiſhoprick belongs. 

26, Whetber Alien Miniſters are- Preſextable to a Church in Eng- 
land? ve 

27. In what Caſes the Patron may Preſent de novo. 

28, Difference between the King and a Common perſon in- point of 
Prefentation. 

29. A Collation makes #9 Plenarty where it is tortious. 

30. Preſentation may be.per parol as well as by Writing, 

1. What amounts to a-\Revacation of the King's Preſentation, 
32. Cauſes of Refuſal of the Clerk, Preſented, 


33- Certain Law- Caſes pertinent to this Subjed. 


34+ Whether Inſtitution granted after a Caveat entered,” be 
oſt... ro 10 SO ME 

35. What ſhall be held a Serving of a Turn, and good Fleyarty and 
Txcumbency, againſt a Patron in Severalty. ' 

36. A Clerk refuſed by reaſon of his not being able to fpeak the 
Welſh Language. | 

37. What is the beſt Legal Policy upon every Preſeutation by Uſur- 
pation. | | 

38, Oneof Two Grantees of an Advowſon, to whom. the other hath 
releaſed, may Preſent alone, and have a Qua. Imp. in bir own 
Name. 

39. AClerk refuſed for Inſufficiency by.the Biſhop , may not after- 
wards be Accepted, 


<-> - 


Ollation in its proper ſignification , is the beſtowing of a 


(1.) 
( _ Benefice by a Biſhop that hath it in his own proper 


right, gift,or patronage 3 diſtinguiſh'd from 1aſtitution 


only in this, That Iftitatios into a Benefice is at the inſtance,motion, 
or Preſentation of the Patron, or ſome other having. pro tempore the 
Patrons Right, pcrformed by the Biſhop. Extra.de Tuftit.& de Conceſ]. 
Preben.&c. But Collation is, not only when the. perſon is Admitted 
to the Church or Benefice by the Biſhop or other perſon Ecclefiaſtical, 


but 
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but alſo when the Biſhop or that other Ecclctjaſtical perſon is the 
rightful Patron thereof; or when the Biſhop or Ordinary hath right 
to Preſent for Lapſe of the Patron: and yet ſometimes Collation is 
and hath been uſed for Preſentation (a). And fo Preſentation, Nomi- (a)$t 25 Ed 
»ation,and Collation,are commonly taken for one and the fame thing 3.6. "0 
in ſubltance, though at times diſtinguiſhed (5) : And whereas it hath (4) 14 H.7. 


been a Queſtion, If one hath the Nomination, and another the Pre. 2203 #ing/- 
mitt, 


ww 


ſentation, which of them ſhall be ſaid to be the very Patron 3. it hath ' 
alwaies been taken to be the better opinion, that he who hath the 
Nomination, is Patron of the Church. And where an Abbot haJ-the 
Preſentation, and another the Nomination, and the Abbey ſurrendred 
to the King 3 he that hath the Nomination (hall now have all for 
the King ſhall not Preſent for him , that being a thing undecent for (1 Cr.B. 
the King (c_). But as to Collation and Preſentation , they were in CO IO 
ſubſtance one and the ſame thing,as aforeſaid (4): But to ſpeak pro- !:;ves Caſe. 
periy, Collation is where the Biſhop himſelt doth freely give a Benc= Poph- 158. 
fice, which is of his own Gift by right of Patronage or Lapſe (e), £#? 27 £3: 
This word | Collation] ſeems allo to be frequently uſed when the po Ed.5.6 
King Preſents 3 and hence it is that there is a Writ called |Co/latioze x Eq.4. Las 
fafla uni poſt mortem alterius, &c.| directed to the Juſtices of the 
Common Pleas, Commanding them to. direct their Writ to a Bi- 
ſhop, for the Admitting one Clerk in the place of another Preſented 
by the King, which Clerk ( during the Suit between the Kiug and 
the Biſhops Clerk) is departed this life : For Judgment once given . 
for the Kings Clerk, and he dying before his Admiſſion, the King "TY" Re" 
may beſtow his Preſentation on another (f_). This Collation, Pre- Weltoto-s ad 
ſentation, and Nomination, are in effc& Synonima,being diſtinguiſhed 
only in reſpe& rather of Perſons, than of Things. 

(2.) Yet there may be a great difference betwixt Preſentation and 
Collation, which gains not the Patronage from the King, as appears 
in the Caſe of the Queen againſt the Biſhop of York, where the 
Queen brought a Zuare Impedit againſt the ſaid Biſhop, and one 
Monk, and counted upon a Preſentment made by King Hez.8.in the 
right of his Datchy of Laxcafter, and ſo conveyed the fame to the 
Queen by Deſcent : The Biſhop pleaded, That he and his Predecef- 
fors have Collated to the ſaid Church,&c, and Monk pleaded the ſame 
Plea,upon which there was a Demurrer. And it was moved by Beau- 
mont Serjeant, That the Plea is not good,tor a Co/lat72z cannot gain 
any Patronage, and cannot be an Uſurpation againit a Common per- 
ſon,much leſs againſt the Queen, to whom no Lapſes ſhall be aſcrib«d:; 
and although the Queen is ſeized of this Advowlon in the right ot her 
Dutchy,yet when the Church becomes void,the right to Preſent veſts 
in the Royal perſon of the Qu. and yet vid.the 014 Regiſt.z 1. Quando 


Rex preſentat non iu jure Coronetunc incurrit ei Tempus, Hamm.Serjs 
| By 
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(2)Paſch, 33 
Eliz. C.B. 


Yor k*s C3ſe. 
Leon-Rep. 


{b)Mich.10 
Jac.rot-2642, 
Col: and Glow 
verſ. Biſh.of 
Cov.aand Lichf. 
Hob.Rep. 
(Ct) Hill. 17 
Jac-rot. 1840. 
Caſe Gawdy 
verſ. Archb. 
of Cant, 0g al, 
Hob.Rep. 


Ta'k, 
Hob. Rep. 


The Queen and. 
the Brfbep of 


By theſe Collations the Queen ſhall be put out of pofleſſion , and 
put to her Writ of Right of Advowſon 3 but the ſame ought to 
be intended,not where the Biſhop Collates as Ordinary , but where 
he Collates as Patron, claiming the Patronage to himſelf , for ſuch 
a Collation doth amount to a Preſentation , and here are two or 
three Collations pleaded , which ſhould put the Qyzen out of pof- 
ſeſſion, although ſhe ſhall not be bound by the Firſt during the life 
cf the firſt Incumbent. Vid. Br. Dare Impedit, 31. upon the a- 
bridging of the Caſe of 47 E.3. 4. That two Preſentments the one 
aſter the other ſhall put the King out of poſſeſſion, and put him to 
his Writ of Right of Advowſon, which Anderſon denied. And it was 
holden by the whole Court, here is not any Preſextationzand then no 
poſſcſlion gained by the Collations : and although the Biſhop doth 
Collate as Patron, and not as Ordinary, yet it is but a Collation. And 
there is a great difference betwixt Cotlation and Preſentation for 
Collation js a giving of the Church to the Parſon, but Preſentation 
is a giving or offering of the Parſon to the Church , and that makes 
a Plenarty, but not a Collation (g ). 

(3) The Collation of the Ordinary for Lapſe is in Right of the 
Patron, and will ferve him for a Poſſeffion in a Darrein Preſentment, 
as appears by Colt and Glover's Cafe againſt the Biſhop of Coventry 
and Lichfield, where it is ſaid , That the Ordinary, or he that pre- 
ſents by Lapſe, isa kind of Attorney made by Law , to do that for 
the Patron, which it is fuppoſed he would do himſelf, if there were 
not ſome lett 3 and thefore the Collation by Lapſe is in right of the 
Patron, and for his turn, 24 E. 3.26. And he ſhall lay it as his poſ- 
(hon tor an Aſhze of Darreiz Preſentment, 5 H.7.43.(b). It 
ſeems alſo by Gawdy's Caſe againſt the Archbiſhop of Canterbury 
and others, That although a Biſhop Collate wrongfully , yet this 
makes ſuch a Plenarty as (ball barr the Lapſe of the Metropolitan 
and the King (i). And this Co/lation by Lapſe is an a& and office 
of Truſt repoſed by Law in the Ordinary, Metropolitan, and King 3 
the Title of Lapſe being rather an Adminiſtration than an Tateref, 
as in Colt's Caſe aforeſaid z which Title of Collating by Lapſe may 
be prevented by bringing a 2xare Impedit againſt the Biſhop : Allo , 


(6) Mich.1s Where and in what Caſes the bringing of that Writ againſt the Biz. 


Jec. Brickbead ſhop ſhall or ſhall not prevent ſuch Collation, appears in the Caſe 
verſ. Archb-cf of Bric 


kbead againſt the Archbiſhop of Terk , as Reported by Sir 
Hen. Hobart Chief Juſtice (k ). | 
(4+) Preſentation is the Nomination of a Clerk to the Ordinary 
to be Admitted and Inſtituted by him to a Benefice void , and the 
ſame being in Writing, is nothing but a Letter Mifſive to the Biſhop 
or Ordinary, to exhibite to him a Clerk to have the Benefice void- 
ed, the Formal force hercof reſtcth in theſe words, vis. Preſents 


vobkis 


and Naninaton. © 255. 


vobis Clericum menm, Thus Preſentation properly lo called, is the 
act of a Patron offering his Clerk to the Biſhop, to be Inſtituted in (1) The Form 
a Benefice of his Gift (1). It is where a man hath a Right to give ®%ere-f vid. 
any Benefice Spiritual , and preſents the perſon to the Biſhop, to R*8 0's 
whom he gives it, and wakes an Infirument in writing to the Biſhop 9k 
in his favour 3 and in cafe there be divers Coheirs, and they not ac- 
cording in thePreſentation,that which is made by the eldeſt of the Co- - 
heirs, ſhall be firſt Admitted 3 but if it be by Joyntenants,or Tenants 
in Common, and they accord not within Six months , the B.ſhop —_— a 
ſhall preſent by Lapſe (m)), By the Statute of 13 Eliz. cap. 12. prefenuents 
a Preſentation of an Infant to a Benefice is void. And although a 
Preſentation, being but the Commendation of a fit perſon by the 
Patron to the Biſhop or Ordinary to be Admitted and Inftituted in-- 
to a Benefice, may be done either by word alone , or by a Letter or (,) Mich. 31 
other writing, yet the Grant of a next Avoidance is not good & 32 Eliz. 
without Deed (#). But a Preſentation, being no other than a Com- CB. Girp- & 
mendation of a Clerk to the Ordinary ( as aforeſaid ) and only a = So 
thing concerning an Advowſon, without paſling any intereft ot the 44g wh 
Iaheritance of the Advowſon , may be done by word only 3 upon Owen 47. 
which ground it was Reſolved by the whote Court, That the Kings (2/11 Jac-Co 
Preſentation unto an Advowſon Appendant to a Mannor parcel of "= - - — 
his Dutchy, under the Great Seal of England, without the Seal of s pay 
the Dutchy, was well made, and good (0): Yea, and for the fame ifs Mich. 
Reaſon, for that a Preſentation is but a Commendation, and toucheth 8 Jac. CB. 
not the Inheritance , was the Kings Preſentation to the Deanary of ws day 
Norwich held good , albeit in the: ſaid Preſentation he miſtook and oo —_ ; 
mif-recited the Name of the Foundation of the Deanary (p ). Chichefter, 
then he 
and affirmed for Law. (ec) Stephen Gardener's Caſe there wvouched by Cook, chief Joſe © - 
Vid. Mich-3 Car.B.R. Stephens and Potter's Cale. Cro.1-pare Joz7Jl-acc. Vid TFrin. 8 Jacs - 
C.B. rot. 1811. Cro.2-par.247- the ſame Caſe. 


(5.) 4. ſeized of an Advowſon in Fee, Grants Preſentationem- 
to B; quandocungque & quomodocunque Eccleſia vacare crntigerit , pro 
anica vice tantum; inthe Grant there was further this Clauſe, vz. . 
Inſaper voluit & conceſſit, That the Grant ſhould remain in force 
quonſque Clericus habilis & idonews ſhall by his Preſentation be Ad- 
mitted, Inſtituted, and Induted. Afterwards A. grants away the 
Advowſon in Fee unto S. The Church becomes void. S.Preſents. . 
The Church becomes void again. S. Preſents G. upon a Diſturbance 
of M. the Preſentee of B. the Firlt Grantee , a Qzare Impedit is 
brought, TheQueſtion was , Whether Þ. the Firlt Grantee, not 
Preſenting upon the Firit Avoidance, had loſt the benefit of his 
Grant? In this Caſe it was Adjudged by the whole Court , That 


although A. the Grantoy grants Donationem & Preſenta'ionem , 
TH 4itl- 


% 
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(9) Tr.$ Jace 
B.R.Srarkey 
and Pole's 
Caſe. Bulſtr.t. 
par, 26,27» 
Hughes Abr. 
ver, Advows- 
fon, Sect. 6, 
$.13» 


(g9)Dr.& Stu, 
-CaP Z&s 


Cs) Dr. % Stu 
1hid. 


Fl 
— 


. quandocunque Eccleſia vacare contigerit, pro unica vice tantum; yet 


B. ought to have taken the firſt Preſentation that happened, and hath 
not Election to take any turn other than the Firſt, when the Church 
tirſt became void 3 and by his negle& in not Preſenting then , had 
loſt the benefit of his Grant; and the ſubſequent words in the Grant 
are but only an Explanation of the words precedent , and relate to 
the next Avoidance (q). 

(6.) The Right of Preſentation isa Temporal thing,and a Tem- 
poral Inheritance, and therefore belongeth to the Kings Temporal 
Laws todetermine, as alſo to make Laws who ſhall Preſent after 
Six months as well as before, ſo as the Title of Examination of A- 
bility or Nonability be not thereby taken from the Ordinary. The 
Law is the ſame touching Avoidances , for it ſhall be judged by the 
Kings Temporal Laws, when and whether the Church may be faid 
to be void or not 3 the Cognizance whereof doth not belong to the 
Kings Eccleſiaſtical Laws 3 and therefore where a Parſon is made a 
Biſhop, or accepts another Benefice without Licenſe , or Refigneth, 
or be Deprived: In theſe caſes the Common Law would hold the 
Church void, albeit there were any Eccleſiaſtical Law to the con- 
trary (r): Andit is ſufficient for the Ordinary*s diſcharge , if the 
Preſentee be able, by whomſoever he be Preſented 3 which Autho- 
rity is acknowledged on all ſides to have been ever inherent in the 
Eccleſiaſtical Juriſdiction: But as to the Right of Preſentation it 
{clf, to determine who ought to Preſent, and who not, and at what 
time, and when the Church ſhall be Judged to become void , and 
when not, all theſe appertain to the Kings Temporal Laws. And in 
calc it happen that the King Preſent not , where of Right he may, 
in ſuch caſe the Ordinary may pro tempore depute a fit perſon to ſerve 
the Cure as in like caſe he may, where there is a default or negle&t 
in other Patrons to Preſent, and do not ( 5 ). 

(7.) If the Patrons be Joynt-tenants, or Tenants in Common of 
the Patronage, and they vary or differ in their Preſentations , the 
Ordinary is not in that Caſe bound to Admir either of their Clerks, 
nor him that is Preſented by the M3jor part: And if the Six months 
cxpire ere they agree, the Ordinary may Preſcnt by the Lapſe 3 but 
within the Six months he may not 3 for if ſo, and the Patrons ac- 
cord, they may bring a Lzare Impedit againſt him as a Diſturber, 
and remove his Clerk. But in caſe the Patrons have the Patronage 
by Dcſcent as Coparceners, then is the Ordinary obliged to Admit 
the Clerk of the Eldeſt Siſter, who hath the precedency by Law in 
the Preſentation, if ſhe fo pleaſe, after which and at the next Avoid- 
ance the next Silter ſhall Preſent, and ſo in order by turn one Siſter 
after another til] all the Siſters or their Heirs have Preſented, and 
thenthe Eldeſt Siſter ſha!l Preſent again, and this is called 8 Pre- 
cnting 


and Nomination, © + 257 


— — 


CE ——_—_ 


ſcnting by Turn, which holdeth alwaies between Coparceners of an 
Advowſon, unleſs they agree to Preſent together, or in ſome other 
manner by way of Compolition, which if fo, then the Agreement 

ought to hold good. Yet here note , That if after the death of the 
Common Anceſtor , the Church happening to be void, the eldeſt 

Siſter together with another of the Siſters, Preſents, and the other 

Sifters ſeverally and each in her own Name, or joyntly and altoge- 

ther ; In this caſe the Ordinary is not obliged to receive any of their 
Clerks, but may ſuffer the Church to run into the Lapſe 3 for there 

is no obligation on the Ordinary to admit the Clerk of the Eldeft 

Siſter, but where ſhe Preſents in her own Name only, And in ſuch 

caſe of variance or difference among the Patrons touching the Pre- 
ſentation, the Church is not properly ſaid Litigiows , obliging the 
Ordinary at his peril to dire a Writ to enquire de jure Patronatus, 

which Writ lieth only where Two or more Preſent under pretence 

of ſeveral Titles, but in this caſe all the Patrons preſent under one 

and the ſame Title for which reaſon the Ordinary may,if he pleaſe, (:) Dr.& Stu. 
ſuffer it to paſs into the Lapſe (2). CaP+3O» 


(8.) Suppoſe a Patron preſents toa Church void , and before the 
Admiſſion of the Clerk the Patron dies 3 after his Executors (be- 
fore ſuch Admiſſion) Preſent another Clerk. ©. Whether the Arch- 
deacon ought to receive the Clerk of the Teſtator , or of the Exe- 
cutors? The Opinion of the whole Court ;was , That the Biſhop (, Tj, 13 
ſhould have EleCtion therein (#)). And in cafe an Agreement be Eliz.C.B. 
made by way of Compoſition between divers claiming one Advow- Smalwoed 
ſon, and Enrolled, or by Fine , that one ſhall ſucceſſively after ano- bor ry 
ther Preſent in ſuch an order certain 3 and after one hath Preſented, o_ : 
he to whom at the next Avoidance the Second Preſentation doth 
belong, is diſturbed by any that was party to the ſaid Fine or by 
ſome other in his ſtead: In ſuch caſe it is provided , That fuch fo 
diſturbed ſhall not be put to the Qzare Impedit , but their reſort 
to the Roll or Fine ſhall be ſufficient > where if the Concord or 
Agreement be found , the Sheriff ſhall be commanded , That he 
give knowledge to the Diſturber, that he ſhew by ſuch a time 
certain ( as fifteen days, or three weeks ) if he can alledge any 
thing , wherefore the party that is diſturbed , ought not to Pre- 
ſents and if he appear not, or appearing alledge nothing ſuffi- 
cient in Bar , he fhall recover his Preſextation with Damma- (#2 Stat. 13 
pes (x), Ed. 1.cap.. / 


L 1! (9.) In 
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(9.) In the Caſe of Evans and Aſcough it was the Opinion of 
Doderidge , That a Biſhop hath no more in a Church by EleGton, 
than a Parſon hath by Preſentation, And that if a man Preſent to 
a Church, yet any time before Inſtitution he may revoke it, and 
Preſent another; and if in that caſe the Biſhop will Inſtitute the 
Firſt, a Qzcare Impedit will lie againſt him (9). But if the Patron 
preſent one, and he be Admitted by the Ordinary, he cannot in that 
caſe vary from his Preſentation : as was alfo held by Doderidge in 
Stoke's Caſe againſt Styles (2); where he further ſaid, That it was 
out of all queſtion at the Common Law, that before Admiſſionby 
the Ordinary the Lay-Patron may revoke his Preſentation, becauſe 
a Preſentation is no other than a Commendation, which may be by 
word only : And if the Caſe be, that one hath the Nomination, a- 
nother the Preſentation, the Preſentation and Nomination are all 
one. It was then (aid by Whitlock, That in the Canon Law itis 
allowed to a Lay-man to vary, but not to a Spiritual man but at 
the Common Law it is all one. Doderidge and Jones ſeemed to 
give the Reaſon thereof, when they ſaid, That it may be intended, 
that a Lay-man cannot at firſt ſo well judge, or is able to diſcern of 
the ſufficiency of the party Preſented , but a Spiritual-man may. 
Dxere; If after Admiſſion of the Patrons Preſentee he doth after- 
wards again Prefent another to the Ordinary , and the Ordinary 
Admit, Inſtitute, and Indudct the Jaft Preſentee, what Remedy for 
the firſt? Soif a Spiritual Perſon change his Preſentation by the 
conſent of the Ordinary, what remedy for the Firſt after Induction 
of the Second(a) ? | 

(10.) To the ſame purpoſe with the premiſſes is that which is 
Reported in Stoke's Caſe againſt Sykes 3 the Caſe is this , viz. A 
Lay-Patron, having the next Avoidance of a Church after the 
death of one Stokes, Father of the Plaintiff, then Incumbent of the 
faid' Church, after the Fathers death preſented Stokes*s Son, whom 
the Biſhop refuſed, for that by the Canon Law Filins Patri nou 
poteſt in Eccleſia ſuccedere, Whereupon the Patron preſented Sykes; 
And now Stokes obtajns a Diſpenſation Nox obftante the Canon. 
Notwithſtanding the Ordinary doth Inſtitute Sykes, and cauſeth him 
to be Induced. Whereupon Stokes doth Sue Sykes and the Ordina- 
ry in the Delegates; and now Banks prays a Prohibition, and byall 
the Juſtices it was granted. And Fones faid , That he had known 
it to be Thrice ſo granted in the like Caſe, (viz. in the time of 
Juſtice Gaway, as alſo in the time of Juſtice Coke in the Common 
Pleas, where both Parſons claimed by ons Patron; But Doderidge 
there h-1d, That the Canon before-mentioned doth not hold in this 
Church, and ſo ſaid Dederidge was the Opinion of a Learned Ct- 
viliax : So by the Canon Law a man. cannot have that Woman in 
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Marriage, whom he had in Avowty before ; yet that Canon doth 
not hold in our Church. Doderidge faid , that the Civilians hold, 
That a Lay-Patron cannot revoke his Preſentation , but he may 
cumulando variare , and fo the Ordinary hath EleGion to Inſtitute 
which of them he will 3 but that a Spiritzal Patron cannot vary at 
all. But he ſaid, that at the Common Law it is out of queſtion, 
That a Patron before Inſtitution may revoke his Preſentation : And 
if the Patron preſent one, and the Ordinary adtnit him , but will 
not give him Inſtitution, Dxplex 2uerels lies againſt the Ordinary, 
tocnforce him to do his duty: But if both Parſons- claim by one 
Patron , and the one ſues a Duplex Buerela, a Prohibition lies not 
before Inſtitution. Bute Fones denied it, and ſaid, That it had been 


Reſolved to the contrary. Doderidge ſaid, That in that caſe the Indu- (H fs 
Crl.SykterFs 
LacelRew, 


Rion was pendente Lite (b). And in Calvert's Caſe againſt Kitchin 
it was ſaid, that they King may revoke his Preſentation ,. and by the 
ſame reaſon may Preſent another, before his Preſentee is Inſtituted 
for proof whereof it was faid , That a Common perſon may re- 
call his Preſentation before the Inſtitution, &c. for which was vouch- 
&d the Book of 31 E. 1. tit. Quare Impedit, 185. the Abbot of 
Leicefiers Caſe , althongh that Dyer citing it, 12 Eliz, fo.2 92. con- 
ceives the Book contrary 3 but it ſeems to be in reaſon that the Law 
is clear, ' That a Lay- Patron may change, although that a Spiritual 
Patroncannot, and the reaſon is (as aforeſaid) becauſe a Lay-perſon 
did not know his Sufficiency perhaps at the'firſt;but aSpiritnal perſon 
by intendment may inform himſelf thereof well enough, and there- 
fore was vouched 18 FH 7. and 1 H.8., Kellway's Reports , which 
plainly proves that diverlity : And by the 19 Eliz. fo.360. in Cole- 
ſhis Cafe it is faid, That when the King hath Preſented, a Repeal 
by him ought not to be admitted after Inſtitution: And by Dyer 339. 
in Tatton's Caſe, the King may Repeal his Preſentation by a new 
Preſentation, withoutmention made of the former, except that the 
Second Preſentation be obtained by Fraud. Alfo the King may Pre- 
ſent by Paroll, as was ſaid by Sir Ed. Coke in the Lord Windſors 
Caſe, and as appears by 17 Eliz. Dyer, as was vouched by Bromley 
Baron in the foreſaid Caſe of Calvert againſt Kitchin, where it was 
ſaid by 4/tham Baron, That by the Kings death his Preſentation de- 
termines (underſtand it, before Inſtitution 3) and fo it is ſaid in 
34 E. 3.8. tit. Quare Impedit, 11. That a Preſentment made by 
a Biſhop becomes null and void by his death. Andin38 E4. 3.3. 
if a Biſhop Preſent and die before, &c. the King ſhall Preſent 
anew (c). | £ 
(11,) Nomination, is a power, that by virtue of a Mannor or 
otherwiſe aman hath to Nominate or Appoint a Clerk to a Patron 
of aBenefice, by him to be Preſented to the Ordinary for the ſame 3 
| LIL | where 
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where Note, (1) That it may be inright'of a Mannor , or other- 
wiſe. (2.) That the Clerk Nominated ought to be a perſon fit, 
able, and worthy. (3) That it may be toa Parſonage, Vicarage, 
or. other Spiritual promotion. (4) That it ought to be to another 
than the Ordinary , which other ſhall preſent him to'the Ordinary 
(d). And if one hath a Right to have the. Nomination of a 
Clerk to a Benefice, and another Diſturbs him, he cannot have a 
Duare Impedit ipſuins Nominare ad Ecclefiam ; but the Writ ſhall 
be 20d permittat ipſum Preſentare : And-the Count ſhall be, That 
of Right he ought to Name a Clerk to ſuch an one who ought to 
Preſent him to the Biſhop , and that a Stranger doth ditturb him of 
his Nomination; and in caſe he doth Recover , the Judgment 
ſhall be ©xod Epiſcopus admittat Clericum ad Nominationem ſu> 
am (e). 

(12.) If A.B.doth Grant unto F.S. That he ſhall Name a Clerk 
to him to the Church of C. when it ſhall become void , and that 
A. B. ſhall preſent unto the Biſhop the Clerk which F, S. ſhall 
Nominate tohim in that caſe the Preſentation is in F.S, and he 
ſhall have a Q#are Impedit , for all the Profit is in him; and the 
Grant of the Nominatiox and Preſentation is all one. But if A.B; 
doth Grant unto F.S. That he ſhall Nominate to him Two Clerks, 
whereof A..B. ſhall Preſent one 3 .in that caſe the Preſentation is not 
given to F. S. the Grantee,  becauſe:it is in the EleQion of A. B, 
which of the Two ſhall have the Benefice: And this was the Opi- 
nion of the Juſtices in Smith and Clayton's Caſe (f). Fe © 

(13.) If A. hath the Nomination to an Advowſon', and B. the 
Preſentation, if A. Nominates C, for his Clerk , and B. that ſhould 
preſent C. doth preſent D. for the Clerk 3 A. that hath the Nomi- 
nation, ſhall have a @uare Impedit, and the Writ ſhall be 2x04 per- 
mittat eum Preſentare, albeit 4. had but the Nomination : otherwiſe 
he ſhould be without remedy ; for in ſuch cafes where the party can 
otherwiſe have no Right done-him ,. the Law will admit ſuch Writ, 
albeit the words therein be improper (g)). And if he who had but 
a Nomination, corruptly agree. to make a Preſentation, or Nomina- 
tion, this Namiaation ſhall be forfeited-tothe King , within the Sta 
tute of 31 Eliz.cap.6. as was ſaid in Calvert's Caſe againſt Kitchin 
and Parkinſon (b ); and as it is:faid in Plowden, in Hare, and Bick: 
ley's Cafe, He who hath the Nomination, hath the effe& of the Ad> 
vowſon. Yet (as in the ſaid Caſe of Calvert ) this diverſity ſeems 
to be good, That if A.. hath the Preſentation, and B. the Nomina- 
tion to a Benefice, and the Preſentor upon a Corrupt agreement, 
make a Preſentation unknown to the Nominator, here the Nomt- 
27% (hall not be.prejudiced within the Statute of 31 Eliz,-cap. 6: 

= 
F (74.) In 
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(14.) In Green's Caſe vouched by Atthowe Serjeant in the Caſe 
of the King againſi the Archbiſhop of Canterbury and one ho- 
mas Pruſt, upon a Qpyare Impedit brought by the King , it is ſaid, 
That if the Biſhop Col/ate before the Six months incurr, the 
Collatee is Incumbent, but the Patron may Preſent at any time af- 
ter, for that fills the Church, but not againſt the Patron, and hin- 
ders that no Lapſe may incurr to another. In Sir Hex, Gawdy's 
Caſe for the Church of I. the Church there became void, and 
within fourteen daies after the King Preſented one to it jure Prero- 
gative 3 the Preſentee continues poſſeſſion above thirty years , and 
then the Mannor and the Advowſon came to Sir Henry Gaway 
the Church is void, and the King Preſents again, and was diſturbed 
by.Sir Henry. For that the King brought a 2zare Impedit : and 
Adjudged , That the Preſextation of the King within the Six 
months was not an Uſurpation: But if he had Preſented in his 
own right, there ſhould have been an Uſurpation. *'When a Title 
by Lapſe is in the King, if any Preſent, the King may remove him 
during his life by ©»are Impedit, All this appears by Barkervil's - 

Caſez but if the Incumbent die, the term-of the King is gone 53 
and if he Reſign not, the King may Preſent during the life of the 
Incumbent : And that was a grand inconveniency , that after fo 
long poſſeſſion in that manner, the Incumbent may be removed by 
the King, &c, Vid. the Caſe of the King againſt the Archbiſhop 
of Canterbury and Thomas Pruft, Clerk. Trin. 4 Car, Hetley's 
Reports. 

(15.) If an Incumbent Reſign, and the Uſurper Preſent within 
Six months, and is in for Six months, no Notice being given to the 
Patron of theReſignation ; yet that ſhall bind him , and he ſhall be 
put to his Right of Advowſon. Otherwiſe if the Ordinary had 
Collated , becauſe the InduQtion is notorious to the Country,and the 
Patron ought to take notice of it at his peril, to prevent the Uſurpa- 71, q,,,;.,, 
tion of an Eftranger (kJ): g:inft the Bi, 

(16.) There was a Queſtion upon a Demurrer in Law, If a Lapſe thop of Ziz- 
devolves to the Ordinary, and within thoſe Six- months the Ordi- ©: r 
nary is Tranflated to another Biſhoprick ; Whether the King or his 7 ***©P- 
Metropolitan ſhall Preſent to that Lapſe, in default that the Patron 
does not Preſent ? Noy Attorney, That the Guardian of the Spiritu-: ,, * nol 
alties ſhall Preſent whoſoever he be. Vid.Dyer 78.P1.103. (1). ( - " 

(17.) Ina Quare Impedit, It was Reſolved and Agreed by all x.y's Rep- - 
upon Evidence at Bar ,That a Reſignation to a Proctor , does not 
| make the Church void, until it be Accepted by the Biſhop , and ac- ,,,- c,,;þ .. 

knowledged before him. .So that a Preſentation in the mcan time paieft Fo:wves: 
Was.void-(m ): N:y's Rep- 
(13.) A 
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(18.) A Parochial Church may be a Donative, and exempt from 
the Ordinarics Juriſdicion , and the Incumbent may reſign to the 
Patron, and not tothe Ordinary 3 nor may the Ordinary Vilit, but 
the Patron by Commiſſioners to be appointed by him. Co. Liz. 144. 

Cite Hill. 1 Fac. B, R; Rot. 601. between Fairchild and Gaier in 

c _— " Treſpaſs for the Parochial ReQory Donative of St. Burien in Corn- 

Sor ty wall 3 ſo Reſolved in that Caſe (#)). But in fuch caſe of a Paro« 

and Gaier. chial Donative,a meer Lay-man is not capable thereof, but a Clerk in 

(o)Co. Li Holy Orders is for although he comes in by way of a Lay- 

yor 5. dJonation, and not by Admiſſion and Inſtitution , yet his Function is 

| Y , + 465; o Spiritual. As was Reſolved in the ſaid Caſe of St.Burien (o)). So 

Abr. verb» that a Donative may pals by the Gift of a Lay-Patron, without In- 
Preſet-lit-B. Gjtution or Induction (p ). 

(19.) Ina 2uare Impedit the Caſe was this; A. ſeized of Two 
parts of an Advowſon, and B. of the Third part: A. preſented one 
who died, afterwards he preſented again C, who is deprived 1 Mar, 
becauſe he is a Favourer of the Religion of E.6. B. preſented D. 
who after is deprived , and C. refiored. The Church void by the 
death of C. B.preſents, and 4. brings a are Impedit. It was Ad- 
judged that it did not lic:, And it was Agreed, That if Two have 
Title to preſent by #&ras , and one preſents one who is Admitted 
and Inſtituted, and afterwards deprived for Crime yet he ſhall not 
preſent again, but it ſhall ſerve for his T#r# , becauſe the Church 
was full, till a Sentence of Deprivation came : But when the Ad- 
miſfion and Inſtitution are meerly void; the ſame ſhall not ſerye for a 
Turn: But in this caſe, although the Clerk of B. was Incumbent 
for a time to all purpoſes, yet when the ſecond Sentence came , C. 

C) Trin- 41 was Incumbent again by force of the firſt Preſentment, and then 
- ns Sr when he was dead, B.ought to preſent at his Tarn (g). In another 
the Archb.of Zuare Impeditthe Caſe was this , vis. The Biſhop of Linceln, Pa- 
Cinte:b,Caſe- tron and Ordinary Collated to a Benefice in 8 Eliz. The Incumbent 
Cro-par-I> took another Benefice without Qualification , by which: the tirſt 
was void: The Succeſſor Biſhop 18 Els. preſented one E. but #ox 
conſtat, whether by Avoidance, Death, or Reſignation: E. being in, 

the Biſhop was tranſlated or removed to Wincheſter : the Biſhop 
that then was, certified that E. did not pay his Tenths, upon which 
the Church was void, and the Biſhop Collated F. S. to the Church. 
The Queſtion was , Whether the Queen might now avoid the In- 
cumbent, to have her Preſentment, which accrued to her upon the 
avoidance of the firſt Incumbent, who took a ſecond Benefice with- 
out Qualitication. The Jaſtices at the firſt doubted it , but after - 
wards it was Adjudged for the Queen againſt the Biſhop. Paſeh. 
30 Eliz. The Bneen aud the Biſhop of Lincolns Caſe. More's Rep. 
(20.jlt 


——— 
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(20.) It is out of the Canon Law, one of Cardinal Otho's Ci- 
nons, That Ne ſuccedat in Eccleſia Filius Patri , the' Son may not 
ſucceed the Father in the ſame Church 3 or incaſe ſuch happen to 
be ſo Inftituted or Admitted , they are forthwith to be deprived 
thereof by the ſaid Conſtitution. Conff.Othon. Ne ſuccedat in Eccleſia 
Filius Patri. This is indeed according to the Canon Law, though 
with us not praqicable 3 by the ſame Law alſo the Sor-is prohibited 
to ſucceed the Father immediately in the ſame Prebendy, albeit to 
have another he is not prohibited 3 but if it be where the number 
of Prebends be not definite and certain, there he is not at all by 
that Law prohibited , Exzr. de fi. Pref. c. dilefius; yea, by that 
Law the Son may not be a Vicar in that Church, where the Father 
was Rector laſt, Exir, ib, ad Extirpandass, & c, Michael. But this 
might be omitted 3 for the Queſtion, An Filius poſſit Beneficiari in 
bars Paterna ? is with us grown too obſolete to admit a Negative 

UtiOns ; 

(21.) A Preſentation may be to a Deanary (r)), toan Hoſpital (5), (7317 Par Sg | 
and to a Chappel (t). And if a Stranger Preſent to a Donative, po er 
and his Clerk be thereupon Inftituted and Indudted, yet it is meerly (:) 14 H. 3. 
void (#); for which reaſon ſuch Inſtitution and Induction upon 2#are /- ped 
ſuch a Preſentation ſhall not make that Preſextative,which before was aut en 
Donative. But if he that is the true Patron of a Parochial Rectory _ aber 
Donative, ſhall Preſent to the fame, and his Clerk be thereupon 
Admitted and Inſtituted, that now makes it to become Preſentative, Cx) Co-Litt. | 
and it ſhall} never afterwards become Donative ( x). ibid. 

(22.)If a Church become void,to which aBiſhop hath right to Pre- 
ſent in reſpe& of his Temporaltics, in this caſc, it the Biſhop hap- | 
pen todie before he hath preſented to that Church void, the King 0750 IO 
ſhall have the Preſextation , and not the Biſhops Exccutors (y ). #5" "0 
Alſo if during the'vacancy of the Archbiſhoprick of Tork, and the 24 E-3.26.b, - 
Temporalties being in the Kings hands, the Deanary becomes-void, Curin- 
the King ſhall Preſent to that Deanary, albeit there be a Compoiiti- 
on between the Archbiſhop and the Chapter, that the Chapter ſhall 
chuſe him 3 for de jure the Patronage thereof belongs to the Arch- | 
biſhop, yet the Compoſition cannot bind the King , who comes in ( IT 
paramount as Supream Patron (z ). INN 

(23-) Although it be admitted, that where a Common perſon 
Incumbent is Created a Biſhop , there the King ihall have the Pre- 
ſentation of the Church for that turn by his Prerogative 3 yet it 
ſeems, if the King grant toan Incumbent, before he is Created Bi- 
ſhop, a Diſpenſation retinere the Church with his Biſhoprick , and 
afterwards is Created Biſhop and dies Incumbent ; it ſeems the King 
ſhall not Prefent to the Church by his Prerogative, for that the 
Church is not void by his being made a Biſhop , in which _ - 

the 
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the Prerogative gives the Preſentation to the King , but by the death 
of the Incumbent, in which cafe the Prerogative doth not take 
place. Co, Ent.474. Hele's Caſez there pleaded , that in fuch cafe 
the Church is void by death, and admitted, that it belongs to the 
Patron to preſent upon his death (4). 

(24.) If a Church, whereof a Biſhop in right of his Biſhoprick 
is the Patron , becomes void after the death of the Biſhop and be- 
fore the Scjzure of the Temporaltics, yet the King ſhall have the 
Preſentation (b), And if a Church belonging to the Patronage of 
a Biſhop become void, and the Biſhop Preſent and die before Inſti- 
tution, the King ſhall have that Preſentation by his Prerogative (e), 
Soit a Biſhop die after Inſtitution of the Clerk , and betore Indu- 
ion, the King ſhall have the Preſentation by his Prerogative (4): 
Alſo if Lapſe incurr to the Ordinary, and before the Six months 
paſs the Ordinary is Tranſlated or dies, it ſeems the King ſhall have 
the Preſentation, and not the Ordinary, or his Executors, or the 
Guardian of the Spiritualties. P, 40 EL.B.Dabitatur, Hob.Rep.208, 
incaſe of death. Butif a Biſhop having right to preſent to a Pre- 
bend, and preſent his Clerk , who is Inſtituted and Inducted in the 
Morning,and Afternoon the ſame day the Biſhop dies, whereby the 
Temporaltics come into the Kings hands , yet the King in that caſe 
may not have the Preſentation (e ). 

(25.) The Patronage of the Deanary of an Archbiſhoprick doth 
of Common right belong to the Archbiſhop , and he ſhall Preſent 
to the Avoidance (f). But by Compotition it may be Elective by 
the Chapter, and yet the Patronage remain in the Archbiſhop (g). 
And where a Parſon ought to preſent to a Vicarage, if the Vicarage 
become void during the vacancy of the Parſonage , the Patron of 
the Parſonage ſhall preſent Ch). 

(26.) An Alien, whois a Miniſter, may be preſented to a Church, 
and Anciently it was uſual for Aliens to have Spiritual promotions 
here, ard Priors Aliens had great poſſeſſions in England, and were 
Parſons Appropriate (4); yet by the Statutes of 13 R.2. & 1 Hs. 
French-men are diſabled from having Benefices in England, and 
French-men Dcenizon'd: Sed 2x. whether they continue of force 
at this day (k). And if a mcer Lay-man,or a man altogether illi- 
tcrate, be preſented, Inſtituted , and Inducted, it is not in Conſtru- 
&ion of the Common Law a meer Nullity , but ſuch are Parſons de 
fafio; but if a Woman be Preſcnted, Inftituted and Inducted, it is 
a rf Nullity at that Law, becauſe her Incapacity is appa- 
rent(l), | 

(27.) It a man preſent his Clerk to the Biſhop , and he die be- 
fore he is received, he may preſent another 3 and although a man 
hath preſented his Clerk to the Bithop , yet he may preſent another 

at 
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at .any time before the Biſhop ſhall have received ſuch his 038 E-3-36. 
Clark(m). yn aaa 
(28.) If F.S. Preſent, and his Clerk be Admitted and Infti- ———_ 

tuted; before InduQion F. D. cannot Preſent his Clerk , for the 

Church was Full before as toa Common perſon, for by the Inſti- 

tution he had Curam animaram : But where a Common perſon Pre- 

ſ:nts, and his Clerk be Admitted and Inftituted , yet before Indu- 

ion the King ( if he hath Right ) may Preſent, and his Clerk 

ſhall be Inſtituted 3 for the Church is not Full as againſt the King 

befeF Induction (1).But if the King hath not right to the Church, C n)Vid.Ro!. 

in that caſe the Church is Full by the Admiſſion and Inſtitution of TC 

a Common perſon's Clerk without Induction, as againſt the King, 

ſo as that he may not in that caſe Preſent (0). h (o) Ibid-nu-3: 
(29.) If a Biſhop Collate without any good Title of Lapſe or 

otherwiſe, and then the Patron dic after the Six months claps'd, 

and his Executor bring Q#are Impedit by force of the Statute of 

4 E.3. and the Biſhop and Incumbent plead Plenarty by Six months, (,p, 32 E1. 

it was Adjudged no Plea on Demurrer , for that the Collation is B.R. Rot. 

not any Plenarty, being Tortiows (p). Alſo if a Biſhop Collate 2<65- inter 

without a good Title of Lapſe, it puts not the Patron out of poſ- ws 17 of 

ſe{fion; but he may Preſent afterwards, albeit the Biſhop's Clerk _ the Biſh 

were Inſtituted and Inducted (9). of Coventry 

and Lichfield, (g) Co-6. Green 29.b, & Beſwellgo, Ce. Lit.344 


(30.) A Common perſon may Preſent toa Church per Parol ; 
and if it be by Writing, yet it is not any Deed , but only in natkre (r) Co-Lit. 
of a Letter to the Biſhop (r,). Alſo the King may Preſent either cafs E.1.Rot. 
by his Letters (s ), or per Parol without Writing (#). But if the Patentium 
King be deceived in-his Title, it will be a void Preſentation (# ), Membran.y. 
And if the King grant a Preſextatioz by his Letters by the words ©? 19 E+3: 
[ damws Concedimus | without other words of Preſentation , yet it 7 nnhG "9g ” 
ſcems it ſhall amount to a Preſentation, and be a ſufficient Warrant 76a 
for the Bithop to Inſtitute him. Dubitatur 19 E.3.Yuare Impedit,60, (1) Co. 6 
A Common' perſon by his Letter or his Word may make a Preſenta- ©/**7 29-b: 
tion to a Benefice to the Biſhop 3 the King may Preſent by Word,if _ = 
the Ordinary be preſentzif the King under any Seal preſent,it is good: Cos. - ahh 
And Mich.1o Jac.it was held by the whole Court,that a Preſentment 29.b.adjudg- 
under the Great Seal,to a Church parcel of the Dutchy of Lancaſter (*)29ms Ker 
is good, and needed not to be under the Dutchy-Scal (x ). Where a - 5 FA 
man accepts a Second Benefice with Cure, without a Diſpenfation notes ; 
or Qualihtication, the Firſt Benefice is void, and the Patron may Pre- Brown|.R ep. 
ſent 3 but if he doth not Preſent, then if it is under value, no Lapſe Par-1-30. on 
ſhall incurr until there is a Deprivation and Notice : But if it be a- - oY 9 
bove value, thenthe Patron mult Preſent within Six months (y). E; , Car.2« 
We” RY ay "> verſ. Higden, Vaugh. no_ Arguments 

m The 


Of Collation, Preſentation, 


The King ſeized of an Advowſon in the:Right of hj | 
Lancaſter, Preſented to it under the Great Seat and =o trmge 

_ of the Dutchy. And Reſolved, That the Preſentation was good 

or the Preſentation is but a Fruit fallen from the Tree , and the 
(a) The Xing _ may Preſent by word, becauſe a Preſentation is but a Commen | 

| hr y) _ of the Clerk to the Ordinary( a). 

Five: Laſer pr _ of an Advowſon in Fee granted to another and his 
More's Reps (oo, -_ - hen the C hurch ſhould become void , that the Gran- 
_ A = clrs thould Nominate a Clerk to the Grantor and his 
Mick s Eliz. >See ry his Heirs ſhould Preſent him to the Ordfttary, 
More's Reps 2 . ; if he who hath the Nomination Preſent, he which 
_— to Preſent ſhall have a Z#are Impedit againſt him, ande 
In Beverley and Corawel?*s Caſe it was Reſolved, That if any Ad+ 
Paſch. 30 Eli. _ comes to the Queen for Forfeiture by Outlawry. , and the 
More't Rey - urch becomes void, and the Queen Preſents, and then the Out- 
_ is _ for Error, yet the Queen ſhall enjoy the Preſent- 
_ . « _ it came to the Queen as a profit of the Advowſon; 
—_ the Church be void at the time of the Outlawry , and the 

ntment be forfeited as a Chattel principal and diltin&,and the 
the Outlawry is reverſed, the party ſhall have Reſt ic : 
mn, ; y aye Reſtitution-of the 
Ch) M. &H. 4; (3 I) If the King dies before his Clerks Admiſſion and Infſiitu- 
8jac.in Scac. = i it is a Revocation in Law of his Preſentation ( b). Orif the 
inter Cat - _ _ one to a Benefice, and then Preſent another to the ſame 
4 bn , = _ evoking the former, or making any mention;thereofs yet 
Ce) wid. & De vg. is a Revoeation in Law of that former (ec), unlc(s the. Ser - 
12 El.292-70. 5. were by fraud or ſurreptitiouſly obtain'd, Likewiſe , if the 
; Ly 327: 4- p INgs Preſentee dies after Inſtitution, and before Induction, that alſo 
peearan, -» repay - _ , becaufe the Ring had not the effect of his 
12.Co ge!lolr. OY -g = - all Preſent again (4). Or if the King Preſcot, 
__ Fd 97 alga _—_ — revoke the ſame, but before Notice 
ee? Ge Ot R - inary , the Ordinary Inſtitute and Inducthims 
 þ+ _ my _ 'at —_ is well Revok'd in Law, and the No» 
 ? 94 Srnaflg <O Non 8 c Ordinary is not material as to the ſubſtance of 
>: hartng Og ag” ut only to diſcharge him from being a: Diſturber, 
= ——_ judg?d, Dyer makes a Qxere thereof. Dubitatur D, 

| .328. Vid,25 E.3.47. & Rol. Abr.ubi ſupr.lit.U. | 
(c) 15 H.7. 7. . _ = Patron, who Preſents his Clerk, be Excommunicated, 
| HR wars ys _— I 7 ot the ſaid Clcrk(e ) 3 itis alſo (aid to 
oÞ.98. hace he - ooks - the Cemmon Law (Ff). And where there 
Ro) cibid. » .-+ "1p wa RP the ſame Advowſon , or of the next A- 
wy - , and only one or two of them Preſent, the Bithop is no 
tuber if he refuſe the Clerk fo Preſented 3 for he is not bouna'to 

Admit 
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Admit the Clerk; unleſs all the Joyntenants joyn in the Preſentatioy 
(ge). But where there are Three Grantees of the next Avoidance, (g)V.14 El, 
and the Church become void, and Two of them Preſent the Third 39454 , 
being a Clerks the Ordinary in that caſe is to Admit him, for that R 0/.ib. lit. Y. 
he cannot joyn in a Preſentation of himſclf, and he may relinquiſh his ,, D.14Pt 
Title, and accept the Preſentment of. the others (+). £9 = "4 : 
(33+) 4. the Defendant had been /Pazſon for Thrce years, and Rg|.ibid. 
pleaded Plenarty generally by Six months of the Preſentation of one 
Sryles, a Stranger to the Writ: and the Court .held the Plea to be (;) Cranwe? 
xaught, becauſe the Defendant ſhewed no Title in Styles (7). verſ. Lifter, 
(344) In the Caſe between Phipps and Hayter Prohibition was n+. 
granted for the Church of T. the Suit being in the Arebes after In- P,o0.7,,, 
dudcion to avoid the Inſtitution , for that the Inftitution was made 
after a Caveat entered, Not to grant Inſtitution, 8c. for that doth x, pjch. is 
not make the Inſtitutien void at the Common Law (& ). Car. B.R. be- 
(35.) In a DQuare Impedit ; Aand B, feyerally Patrons of the rween Ptipps 
Moity of :the Church of S.in Fee to Preſent'by [Turns 3 A. Preſents. apegicg & 
his Clerk, who is Admitted and Inducted. i The Church is void a- oath 
gain,.B.Preſents his Clerk, who is likewiſe Inducted, and after is de- Hob.Rep. 
prived. The Biſhop 'Collates without giving notice of the Depri- 
vation. A. grants his Advowſon to F.S.in Fee the'Clerk Collated 
by the Biſhop died :- B.. Preſenteth , and is diſturbed. Reſolved, 
(1) When A. had vight to Preſent upon the Deprivation, as in his 
Turn ( although the Collation of the Biſhopiwas not good ) yet it 
was but a thing in A&io3 and when he had granted the Advowſon 
over, the Grantce could not have this thing in Action , nor the 
Grantor could not have it, for he had deſtroyed it, and fo none could 
haveit. (2) Reſolved , although the Grant was ſufficient to pals 
the Advowſon in Fee, yet the Collation of the Biſhop was good 
againſt all, but againſt the very Patron, ſo as he might have remo- 
ved the Incumbent by a @zare Impedit ; but when he doth not re- 
move him, ſo as he dies Incumbent ; this is as a ſerving of his Turn, (Hill. 4oE1. 
and a good P[enarty and Incumbency againſt him (7). B.R.Zeak and 
(36.) In a Quare Impedit the Defendant pleaded , That the Di- ps _— ot 
ring Seryice there was in the el Tongue, and the Pariſhioners 6,7 * 
underſtood not the Engliſh ; and the Preſentee could not ſpeak Welſh, Cro.par.r. 
and therefore he refuſed him : It was the Opinion of all the Juſtices, 
That it was a good cauſe of Refuſal of him , for he cannot infiruct _ A 
his Flock according to his duty and charge. But in this Caſe it was a of 
held, That Notice ought to be given to the Patron himſelf, if he S:Afaph's. 
be within the County , if not , publick Intimation to be on the Caſe. 
Church-door. Cro-par. Is 
(37.) Ina Pare Tmpedit brought in a Caſe between La. and Lo. 
it was held, That the King cannot be a Diſturberz but the Biſhop 
M m.- 2 ny 
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may be a ſpecial Diſturber 3 and in that caſe it was faid , It is good 

policy upon every Preſentation by Uſurpation, to bring a Quare Im- 

pedit as ſpeedily as may bez and it is. as good policy to name the 

Mich.3 Jac. Biſhop in the Writ , for then he ſhall not Collate for Lapſe, if the 

F B. R. Zanca- Church remain void Six months 3 nor ſhall the Metropolitan Col- 


fter and Lew's Jate, if the time come tohim , for the ſame Lapſe : For it was ſaid 
ver , tobe aRule, That the Metropolitan ſhall never Collate for Lapſe, 


but when the immediate Ordinary might: have Collated , and hath 
ſurceaſed his time : and in ſuch caſe the Ordinary cannot Collate, 
becauſe heis made party to the Writ, 
(38.) In the Caſe between Benet and the Biſhop of Norwich it 
Creeparel: was Adjudged, That if thenext Avoidance of a Church be granted ' 
to 4. and B. and A.Releaſe to B. and after the Church become void; 
in that cafe B. may Preſent, and upon Diſturbance have a Quare Im- 
pedit in his own Name. 
pPaſch.o6 El. _ (39+) If the Biſhop ſhall for Inſufficiency refuſe the Clerk that is 
B.R.the Biſh. Preſented to him, he may not afterwards Admit him: and there- 
of Hereferd's fore where the Patron Preſented F. S. his Clerk to the Biſhop, and 
Caſe. upon Notice by the Biſhop given to the Patron of the Inſufficiency 
Cro-par-l. of the Clerk, the Patron Preſented another Clerk, and then the 
Biſhop Admits the firſt Clerk which was Preſented within Six 
months: In this caſe it was Adjudged , That the Biſhop was a 
Diſturber for having once refuſed him for Inſufficiency, he cannot 
afterwards accept of him, 


CHA P. XXIV, 


Of Examination, Admiſſlon, Inſtitution, 
and Induflion, 


i. What is here meant by Examination, where enjoyed , 
how, and by whom, aud at what times t0 be perform- 


ed. 
2, In what caſe the Biſhop is held at Common Law a Diſturber, 
in refuſing one Clerk, and Admitting another. 


3+ The Ordinary , as he is not obliged to Examine the Clerk at 
ſome certain times, ſo he may not refuſe to examine him du- 
ring all the Six months. 


4. Although the Six months be Elapsy'd, yet if the Patron Pre- 
ſent, the Church not being Full, the Biſhop ought to Admit 
his Clerk, 

g. How an Uſurpation upon a-Leaſe for years puts the very Pa- 


tron out of poſſeſſion. 
6. Admiſſion what z and under what qualifications it ought to 


A 

7. What the Remedy , where the Ordinary doth refuſe to Admit 
the Clerk; the Form of ſuch Admiſſion. 

8. What Inſtitution is, and the Form thereof according to 
the Canon Law; what required of the Clerk in order 
thereto, and bis Remedy in caſe the Ordinary denies bim 
ſuch Inſtitution as he may claim by Law. 

9. Matters of Inſtitution properly cognizable in the Eccleſiaſtical 
Courts, yet in certain Caſes not excluſively to the Common 
Law or Temporal Fariſdifion, 

x0. Inſtitution - giver #he Parſon jus ad rem, #0t- jus in. 
re. 

1:1, Whether Inſtitution without Induction works a Plenarty ? 
alſo whether it be good, being Sealed with another Seal , 
and done out of the proper Dioceſl ? The difference between 
#be Common Law and the Canon Law as to a Cavcat entered 


before Inſtitution. - | 
(12) Whether 
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{ 1) Canon 35. 
Eecleftaſtical, 
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12. Whether Suit may be in the Eccleſiaſtical Court to remove an 
Incumbent after Induction ? 

13. Whether the Firſt-Fruits be due upon the Toſtitution before In- 
duction ? 

14. A Caſe at Common Law touching Reſignation 3 and whether 
it may he made Conditionally ? 

15. A Caſe touching the Rightful Patrons Preſentation, after the 
Indutiion of another by Vſzrpation. 

16, What Induction is, and the Biſhop's Order therein. 

17. Induction is a Temporal , not Spiritual Ai: In what manner 
it u to be executed, 

18. A Cavcat entered ia the Life-time of an Incumbent is 
void, 

19, It what Caſe an Induction made by a Miniſter not reſident 
within the Archdeaconry, may be good. 

20. Inſtitution to 2 Minor aud Vnder-age is meerly void. 

21. IVhether after Induction , the Inſtitution may be queſtioned in 
the Eccleſiaſtical Conrt, 

22, Whether Incumbency be triable only at Common Law. 

23. Inwhat Court the validity of InduQtion is determinable. 


(1.) JW Xamination is that Trial or Probation, which the Biſhop 
or Ordinary makes before his Admiſſion of any perſon 
to holy Orders or to a Benetice, touching the qyalifica- 

tion of ſuch perſons for the ſame reſpectively, So that there are 

Two certain times or ſeaſons eſpecially , wherein this Examination 

15 required , the one before ar Admiſſion to Holy Orders, the other 

before an Admiſſion to a Benefice, The-former of theſe is expreſly 

cnjoyned by the 35th Canon Eccleliaſtical , whereby it is required, 

T hat the Biſhop , before he Admit avy perſon to Holy Orders, ſhall 

diligently Examine him in the preſence of thoſe Miniftersthat ſhall 

2\Mfi him at the Impoſition of hands , or in caſe of any lawful Im- 

pediment of the Biſhop, then the ſaid Examination'ſhall be carc- 

fully performed by the (aid Miniſters , provided they be of the Bi- 
ſhops Cathedral Church, if convenicntly it may., otherwiſe by at 
leaſt Three ſufficient Preachers of the ſame Dioceſ(s. -And.in caſe any 

Biſhop or Suffragan ſhall Admit any to Sacred -Oxders , who.is:not 

Examined as is before ordained , then ſhall the Archbiſhop of the 

Province, having notice thereof, and being aſſiſted with one Biſhop, 

ſuſpend the ſaid Biſhop or Suffragan from making, either. Deacons 

or Priclts for the ſpace of Two years (4). So alſo-when'the Clerk 
is Preſented by the Patron of the, Advowſon, before he be Admit- 
ted as Clerk to ſerve the Cure , the Ordinary is to Examine him of 
his Ability : For if upon his Examination he be found unable to 
ſerve 
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ſerve the ſame, or be Criminow, the Ordinary may refuſe to Admit 
and Inſtitute him into the Benefice(b). By the Ancient Canons (4 Co-5.par. 
the Biſhop hath Two months time to enquire and inform himſelf ***©** © mo 
of the ſufficiency and quality of every Clerk Prefented to him, as 
appears by the Canon in 1 Fac. cap.95. But by the ſaid Canon it is 
Ordained, That the ſaid Two months ſhall be abridged to 23 days 
only (c). Upon ſufficient enquiry and Examination the Ordinary a or 
may accept or refuſe the Clerk Preſented , and regularly all fuch jj, ds 
matters as are cauſes of Deprivation, are alſo cauſes of Kefuſzl (4); (d) Co. 2, 
but for a Preſentee to have another Benetice, is no cauſe of Refuſal, SPeco.53. 
for that is at his own peril 3 and poſſibly the Second Benchice is more CG) 14H 7; 
worth than the former, which only is void in ſuch cafe (e). 23k, A 
(2.) If the Biſhop doth demand of the Clerk his Letters of Or- 
ders, and Eetters Teſtimonial of his good behaviour, and the Clerk 
requires time to ſhew them, as the ſpace of a week or the like , be- 
cauſe he hath them not there with him 3 and the Biſhop doth thcre- 
upon Refuſe him to the Church, and Preſents another; the Biſhop 
in fuch caſe-hath been adjudged to be a Dilturber 3 for the .Statute 
of 13 Eliz. doth not compel the Clerk to (hew his Orders, nor _ 
Letters Teſtimonial of his good Behaviour: And fo it was Ad- LR 3%, 
judged (F). Yet by the 39th Canon it is by way of Caution exprcſly Pun and 
Ordained, That no Biſhop (hall Inſtitute any to a Benetice, who hath rhe Biſhop of 
been Ordained by any other Biſhop, except he firſt ſhew unto him Peterborough's 
| his Letters of Orders, and bring him a ſufficient Teſtimony of bis _ le. 
former good life and behaviour, it the Bithop (hall require it. ad. agy 
(3.) Examination of the Clerk is to be done at a convenient 
time within the Six months ; for the Ordinary cannot refuſe to Ex- 
amine the Clerk during all the Six months , and fo ſuffer a Lapſe to 
incurr to himfcltz for by ſo doing the Patron ſhould loſe his Pre- 
ſentation, and the Ordinary take advantage of his own wrovg. But 
if the Ordinary, when the Clerk comes to be examined, Sedet circs 
erram Paſtoralem, he is not then obliged to leave the bulineſs in 
hand, and preſently Examine the Clerk 3 but he may appoint a 
convenient time and place for the Examining of him (g). This (o Mich, ie 
Examination by the Dioceſan , touching the Converſation and Abj- J:ceC.B. agd- 
lity of ſuch as were ordained to Preach the Word of God, or Pre- J*dg'd. vid. 
ſented toa Benetice, is enpyned by the Provincial Conſtitutions, - 43456 
Lindw de Heretici, cap. 1. prog” Cafp, 
(4.) A Quare Impedit was brought by B. againſt the Biſhop of 
Rocheſter , who pleads, that he claims nothing but. as Ordinary 
and yet pleads further, That the Clerk which the Plaintiff Preſent» 
&d, had before contracted with the Plaintifff Simmniacally, and 
therefore becauſe he was Simoniacus he refuſed, and that th: Church 
was then void, and fo remained void. 3 whereupon the Plaintiff had 


a 
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a Writ to the Archbiſhop of. Canterbury, who returned that before 
the coming of this Writ, viz. 4. Fuly the Church was Full of one 
Dr. Grant, ex Collatione of the faid Biſhop of Rocheſter, who had 
Collated by Lapſe, and this Return was adjudged Inſufficient; 
Firſt, it is clear , That though the Six months paſs , yet it the Pa- 
tron Preſent, the Biſhop ought to Admit, although it be atter the 
Title devolved unto the Metropolitan : And it ſ:cems alſo Reaſon, 
that he ought to Admit, though that the Title by Lapſe be accrued 
to the King, for he claims it as Supream Ordinary. Vid. Dyer 277, 
quzre. But in this Caſe the Biſhop who is the Detendant is bound 
by the Judgment, and the Writ is, notwithſtanding the claim of 
the Biſhop, that he Admit the Clerk 3 for the Biſhop ought to ex- 
ecute the Proceſs of the Court, It was urged by Serjeant Hendex, 
that there is a Canon in Lindwood , That if the Church be vacant 
when the Writ comes tothe Biſhop, that he is bound to execute the 
Writ; but if it be Full, then he certifies the Juſtices: And the Arch- 
biſhop is Sworn to the Canoxs, and he vouched 22 H.6.45. Coke lib, 
6.49, and 52, Dyer 260, F,N.B.47. Dyer 364. 14 H.7.22. 34 H, 
(h )Booton = 6.41. 9 E.3. Quare non admiſit. 18 E.4.7. (b). 
gaicft rhe Bi- , f 
thop of Ro- (5-) In R#d's Caſe againſt the Biſhop of Lincela, it was among 
cheſter. Other things Reſolved by the Court; in a Bare Impedit, That when 
Hutt-Rep- one uſurps upon a Leaſe for years, that this Uſurpation gains the 
Fee, and puts the very Patronout of poſſeſſion ; and though by the 
Statute of Weſtm.2.cap.5. he in reverlion after the Leaſe may have 
a Dare Impedit when the Church is void , or may Preſent, andif 
he Preſent, and his Clerk be Admitted and Induced, that then he 
is Remitted 3 yet until it be recovered , or his Clerk be in, the U- 
ſurper hath the Fee , and againſt him lies the Writ of Right, &c, 
(i) Ru. verſ. Alſo that the Patron, which hath recovered ina Dxare Impedit,may 
the Biſhop of Preſent, and that being accepted, and Inſtitution and Indudion en- 
* T of ky fuing thereupon, it is good (5). ; 
TONE» (6.) Admiſſion is when the Biſhop upon Examination of the 
(k)Co.onLit. Clerk Admits him to be able and ſufficient, ſaying, Admitto te ba- 
fo.334-2 bilem(k). TheLord Coke in the Fourth Part of his Inſtitutes (ays, 
4 wt gt . That upon conſideration had of the ſeveral Statutes (1) (whereof 
[4 =Y Ba; mention is there made, ) If an Alien or Stranger born be Preſented 
6 H. 4. nv-43. to a Benefice, the Biſhop ought not to Admit him , but may lawfully 
& 4 H.6 nu- refuſe him (Mm). There are ſeveral things which the Statute-Law 
29: c : of this Realm doth require in him , which ſhall be Admitted to a 
CIT Benchice 3 for no perſon may be Admitted to any Benefice with 
6. Conſiſtory Cure, except he then be of the Age of 23 years at leaft, anda 
Courts, Deacon , and ſhall firſt have ſubſcribed the 39 Articles in the pre- 
ſence of the Ordinary, and publickly read the ſame in the Pariſh- 
Church of that Bencftice, with Declaration of his unkcigned Aﬀent 
there- 
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thereuntoz and except he be Admitted co Miniſter the Sacraments 

within one year next after his Induction (if he were not fo Admit- 

ted before) he ſhall upon every ſuch default be ipſo facto deprived. 

And none ſhall be made a Miniſter, or Admitted to Preach or Ad- 

miniſter the Sacraments under the Age of 24 years, and unlcfs he 

bring with him to the Biſhop a ſufficient Teftimonial , and be able 

to render an Account of his Faith ia Lativy. All which appears by 

the Statute of the 13th of Eliz, whereby it is likewiſe Provided, . 

That none ſhall be Admftted to any Benetice with Cure , of or a- 

bove the yearly value of Thirty pounds in the King's Bocks, unleſs 

he ſhall then; be a Batchelor of Divinity, or a Preacher lawfully al- 

lowed by ſome Biſhop within this Realm, or by one of the Uni- 

verlities of Oxford or Cambridge ; and that all Admiſfions ta Bene- 

fices, Inſtitutions, Inducions, Tolerations, Diſpenſations , Quali- 

fications, and Licenſes whatſoever, made contrary to the Premiſſes, 

ſhall be utterly void in Law (mz). And by the Three and thirtieth (-)St- 13 El 

Canoxof the Ecclefiaftical Conftitutions, Ratitied-and Confirmed by ©2P-12+ 

King emer under his Letters Patents, Aw. 1603..it.is in Con- 

formity to many Decrees of the Ancient Fathers, further Ordained, 

That no perſon ſhall be Admitted into Sacred Orders , except he 

ſhall at the ſame time Exhibit to the Biſhop a Preſentation of him« 

| {elf to ſome Eccleſiaſtical Preferment then void in that Dioce(s:, or 

_ bring to the ſaid Biſhop a True arid undoubted Certiticate , that 

either heis provided with ſome Church within the Dioceſs , where 

he miy attend the Cure of Souls , or of ſome- Miniſters place va- 

cant, Either in the Cathedral of that Dioceſs ,- or in ſome other 

Collegiate Church therein alſo ſcituate, where he may exerciſc his 

Miniſtry : Or that he is a Fellow , or in right as a Fellow, or to be 

a Chaplain in ſome Colledge in Oxford or Cambridge : except he 

be a Maſter of : Arts.of Five years ſtanding, that liveth of his own 

charge in either-of the Univerlities; orexcept by the Biſhop himſelf 

that doth Ordain him Miniſter, to be ſhortly after to be Admitted 

either to ſome Benefice or Curateſhip then void. And in caſe any Bi- 

ſhop ſhall Admit any perſon into the Miniſtry,not qualified as afore- 

faid, he is to keep and maintain him, tfllhe prefers him to:-ſome Ec- 

cleſiaſtical ' Living ,. on pain of . Suſpenſion! for one year from giving (,1 cum fo 

of, Orders, by the Archbiſhop affifted-with another Biſhop (n,). clefioſtical 33+ 

(7-)- If, a Biſhop 'ſhall' refuſe to Admit. the Clerk, the Writof : 

DQuare non Admiſit may lie in the Caſe (o)3 yet the Ordinary , be- © rg 

tore he, Admits the Clerk Preſented , may take a reaſonable time Cort — 

to examine himz-and if upon Examination there be juſt cauſe piſc.St.Davs 

of Exception in reſpe& of the Clerk Preſented, -or otherwiſe -in re- Croke. 

ſped of. the Patron Preſenting , he may juſtifie the non- Admiſſion 

of him, for this Admifien is no other than the Ordinary's Allow- 
Nan ance 
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ance.of a Clerk Preſented to a Church that is void; : But if the 
Bi.hop refuſe to Admit the Clerk . Preſented to him by the Patron, 
as ſcrupling the ſaid Patron*s Right of Preſentation , and the faid 
Patron after recover his Right of Preſentation againſt the Biſhop in 
the Common Bench , he thall then have the Writ of Admittends 
Clerico(p). - Hobart Chict Juſtice, in the caſe of Colt and Glover 
againſt the Biſhop of Coventry and Lichfield, compares this Admif- 
fion and fuch As of the Ordinary to the Admittance of a Copy- 
holder upon Surrender, ſpecially where the Admiſſion of one be 
upon the Reſignation of another Incumbent: And he is there of 
opinion, That if a Parfon Appropriate (which is Patron) Preſent, 
and his Clerk be not Admitted ,. but refuſed for juſt cauſe and No- 


(9) Mich. 16 tice given, the Lapſe ſhall incurr (qg)). The uſual Form or Tenor 
Jac.ror. 2642. of an Admiſfion into a Retory or Parſonage runs in this manner , 


Colt & Glover 
ver{. Biſh.of 
CoV & Lichf. 


Hub, Rep. 


viz. 1 A.B. by virtue of this Infirument from John Lord Biſhop of 
L..in bis Triennial Viſitation, To all Clerks, Reftors, Vicars, Mini- 
Pers, Chaplains, aud Carates whatſoever within this Dioceſi direfed, 
do Admit F.G. in20 veal, anal, and corporkl-poſſeſionof this Church 
of R. ropether with all the profits, dues, members and appurtenances 
whatſoever thereunto belonging, In the preſence of thoſe whoſe Names 
are under-written, | 

(8.) Inftitmtion according to the Canon Law, is no other than 4 
Verbal Collation-to'a Benefice or ſome other Ecclefiaftical Living, 
De Imflit, lib. 4. Decretal. &'iSexti.-and is by that Law taken for an 
Inveſture ; c. ad hec, de Office. Archid. c, cam veniſſet. dic. tit. de Inft, 
For when among the Romans a Clerk was Inflituted , the Cuſtome 
was , that by a Verbal Collation the Clerk was inveſted in the Be-- 
nefice'by the delivery to him of a Ring, Staff, Cap, Pen , or the 
like, in the nature of Livery and Scifin, intoken of his poſſeſſion 
of the thing to which he was-ſo Inflitated : c. em olim, de re 7u- 
dic. cap. ex ore, de iis que fi 4 Prelat. & cap. ut noſtrum, de Offie, 
Archidiac. Sumewhat in reſemblance to our Tenents by the Verge, 
or ſuch as are Admitted by the Rod in a Court of ancient Demeln. 
But this Inftitetion, as practicable with us, confiſts in the Letters of. 
Inſtitution direGted from the Biſhop or Ordinary , in whoſe Dioceſs 
the Church'is, to the Clerk- the Preſentee , by which he -Admits 
him as lawful Incumbent to'that-vacant- Church whereto he-is Pre- 


ſented by the Patron thereof ; the faid Clexk having nor only firſt 


taken the Oaths-of Allegeance and Supremacy, with Renunciation 
of all Foreign Powers and-Juriſdiions, according to the Laws and 


, Statutes in that behalf provided, but alſo-cf Canonical Obedience 
 toithe Biſhop of that Dioceſs and his Succeffors, ahd that he hatft 


made'noSimoniacal ContraQ,for or concerningthe faid Preſentation; 
whereupot the faid Biſhop or Ordinary doth by his ſaid _—_ 
_ of 
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of Inftitution conſtitute and inveſt the ſaid | Clerk ReQor of the 
Rectory of 'the ſaid Parochial Church, cxm cura aulmarum Paro- 
chianorum, together with all Rights, Priviledges, anv Emoluments 
belonging to the ſame, Furibus & Conſuetndinibs Nojtris Eſtiſco- 
palibus, & Eecleſie notre Cath. &c. Dignitate & bonore in omnibus 
ſemper ſalvis. Dicecefis idem ſiguificat in effefin quoad Juriſdiflionem 
Keclefiafticam , quod Territorium quoad FJuriſdidtionem Temporal em, 
ha Andre, & DD. in c. cum Epiſcopm, de Offic.Ord.lib.6. Dicecelis 
fenificat locum Spiritualem, ficuti Territoriam locum Temporalem. 
Alberic. ix ſuo Dif.ver.Diaceſic, This Inſtitution to a Benefice may 
not, by the 39th Artiche of the Canons , be to any perſon pre- 
ordained , except he firſt ſhew the Biſhop his Letters. of Orders, 
as alſo (if he require it) a Teſtimonial of his former good life and 
behaviour. Moreover , by the Law he is obliged to ſubſcribe the 
Articles of Religion, to Swear Canonical Obedience to the Arch- 
biſhop of Canterbury and his Succeſſors, and to his Dioceſan 3 and 
for his. Perſonal Refidence, if it, be a Vicarage, Juramentum de 
Cononica. Obedientia , viz. Ego A.B. juro, quod preſtabo verem & 
Canonticam Obedientiam Epiſcopo Londinenfi -ejuſqne Succeſloribrs, 
in omnibus licitis & boueftis. Sic me Deus adjuver. If a Clerk 
ſhould kill his Prelazte, to whom he hath Sworn Canonical Obedi- 
ence, it is Pety Treaſon. Vid. 19 H.6.47. b. vid.Stat.25 E.3. De Pro- 
dic.cap.2. Butif the Dioceſan, notwithſtanding the exhibiting the 
Preſentation before him, or his Vicar General, having power to In- 
ſtitute, and notwithſtanding Requiſition made him by the Clerk 
Preſented in order to Inſtitution, ſhall refuſe to Inſtitute and Admic 
him, he may thereof enter his Complaiat before the Dean of the 
Arches, who thereupon ſends his Letters to the faid Bilhops, which 
Letters or Reſcript is termed Duplex ©2merela: So that as to the 
ſubſtance of the Premiſſes touching this SubjeR, the praQtice with 
us at this day doth well nigh correſpond with the Ancient Canon 


_ Law, whereby it is expreſly Ordained, 1ib.3.Decretel. That all Ec- 


clefiaſtical Livings and Benefices ſhall be had by Inftitzution , to be 
by the Biſhop or his Chancellor , or ſuch other as hath Epiſcopal 
Juriſdiion , poſitively declaring, That without ſach Inſtitution 
neither any Benefice is. lawfully obtained , nor can be lawfully re- 
tained: Adding withal, That Benefices void ought to be grantcd 
within Six months after knowledge of the Voidance thereof, other- 
wiſe the Grant thereof deyolves and comes to the Superiour 3 and 
that he who doth caufe or procure himſelf to be Inftituted into a 
Benefice, the Incumbent thereof bcing alive, ſhall be depoſed from 
his Orders. Decretal. this, 


Na 2 (9.) Albeir 
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(9.) Albeit the Cogniſance of this matter of Inftit##joxs is {5 
properly and connaturally inherent in the Eccleſiaſtical JurifdiQon, 
yet the Temporal and Common Law it-ſeems hath in ſome caſes. 
took notice thereof; for it is there Reported , That every ReQory 
doth conliſt upon Spiritualty and. Temporalty : As to the Spiritu« 
alty, viz, Cxra enimarum, the Preſentee is compleat Parſon by In- 
ftrrution 3 for when the Biſhop upon Examination finds him able, 
then he doth Inſtitute him in. theſe words, viz. Inftitno te ad tale 
Beneficium &+ habere Curam animarum , of ſach a Pariſh, Accipe 

(1)41 El.B-R. Caram tuam & meam (r). And the very Inſtitution to a Benefice 

Co.4. par-79 the Law underſtands as an Acceptance and the having of a Bene- 

Pighie's Calte 5; as in that Caſe of Digby; where it is held ,: That if a Clerk 

be Preſented, Admitted, and Infiitutgd toa Benetice with Cure, to 

the valuc of $7. and afterwards and: before Indufion he accepts 

of another Benefice with Cure, and is Induced in the ſame 3 the 

Firſi.Benefice is void by the Statute of 21 H.8. For the words of 

the Statute are, A Parſon, beving one-Benefice with Cure,&c, Accept 

and take auother,&c, And he who is Inſtituted-toa Benetice, is faid 

(-)Co. ibid. to have Accepted a-Bunetice, and to have a Benefice (s). And he 

© ra that is Iuftituted, may- enter into-the Glebe-Lands before his In- 

(F _— duction, and hath Right to have it againſt any Stranger whatever (2). 

Co.Rol-Rep. And albcit-by the Civil and Canon Law an Juſtit#tion granted after 

(4)P-13 Jace a Caveat Entered is void., yet by the Common Law it is other- 

NOS z wiſe (#), py | 

| oy *nC- (10.) By the Inſtitution the Parſon hath only Jus ad rem, he 

Rol.Rep- hath not Jus iz re until he hath Ind#@ion 3 and therefore if. a Pre- 

bendary, Parſon, or Vicar, after he is Admitted and Inſtituted, and 

before he be Induced, grant an Annuity out of his Prebend , Par- 

ſonage, or Vicarage, and the ſame be Confirmed by the Patron and 

Ordinary.,. or by the Lean and Chapter, yet this ſhall not charge 

the Glebe , or che Succeflor of the Prebendary , Parſon or Vicar 5 

for although by his Infiictution he hath ( as aforeſaid ) Jus ad rem, 

x)s Eliz.. J® he hath not Jus ix re, but the charge in ſuch caſe ſhall lie upon 

Dyer 221. *he perſon of the Prebendary , Parſon, or Vicar, and riotupon the 
vid. Hare and Lands (x). 

Birkley's C. (11.) The Church at this day , ſince the Starute of Weſtm. 2. is 

por Com: not Full by Inſtitution of the King 3 and therefore if. the King hath 

TR_ a. Title by Lapſe to Prefent pro bac vice , and he Preſents, and his 

| Clerk be Inftituted, but-dics before. InduQtion., the King in that 

G)18 Eliz in caſe may Preſent again and ſo it hath. been Adjudged (y). Which 

Gele: Cafes plainly ſhews, that Irftitution without Indax#ion doth not work a 

. 14+ wot Plenarty. It hath alſo been held, That the Letters of Inſtitution 

{oe Sealed with another Seal , and made out of the Dioceſs., is good 

vide 18 Eliz, Dyer,348-.W:ſion's Caſes acc a 


a) 
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enough (z_). Or if a Caveat be Entered with a Biſhop, and he (x) Hill. 8 
after grant Inflitation , yet the Inſtitution is not void by the Com- CONE het 
mon Law otherwiſe by the Spiritual Law (4), Notwithſtanding py. was-be. 
what was juli now ſaid, it is Adjudged in Digbie's Cafe, That a pawg. 
Benefice is taken, received, and had by Inſtitution only 3 and there- Cro. Rep. 
fore a Qualification or Diſpenſation following comes too late (b). 5021 By | 
So that if a man having.one Benefice with Cure by In{titzution only, kn , 
accept another by Inſtitution only, without Diſpenſation, the Com yerf.Gthover, 
mon Law makes Avoidance Actual, if the Patron will (c). Rol. Rep. 


(5) Covlib.4 7 9. (c)Mich 10 Jac-rot.2642-Colt & Glover verſ, B, of Cov.aand Liebf-Hob-Re 


(12.) Proceedings being in the Ecclefiaſtical Court to remove an 

Incumbent-aſter Ind«&ion , a Prohibition was granted to ſtay the 

ſame; One Oliver ſued a Qreare Impedit againſt Huſſey , and while 

that depended , Huſſey was Inftituted! and Inductcd ,_ and Oliver 

ſued Huſſey in the Spiritual Court to remove him. Noy pray*d a 

Prohibition, Firſt becauſe he may not ſue in Two Courts for the 

ſame cauſe : Secondly, becauſe it isa Suit after Induction and upon {/ oliver 

that laſt point the Court granted a Prohibition (d). verſ. Huſſey. - 
(13.) In the Cafe of Dennys againit Drake it was faid , That Latch-Rep- - 

if a-man be Inſtituted to a Benetice , he ought to pay the Firſt- 

Fruits before Indufion by the Statute; But by the Common Law 

it was otherwiſe; for he is not to have the Temporalties until I- 

dedion, and therefore he could not pay the Firſi-Fruits 3 but ano- 

ther perſon cannot be Preſented to his Benefice during the continu- {,, 6. pen 

ance of the Firſt Tyftitution. And an Inſtitution to a Second Benetice gy; verſ: 

is.a preſent Avoidance of the Firſt (e) Drake. 
(14-) G. Parſon of the Church of E. did by Inftrument in Wri- Ln*© Ae 

ting Reſign his Benefice before a Notary Publick , and others, into — A 

the hands of the Biſhop 3 and the Reſignation was abſolute and vo- A aq 

lJuntary , and to the ufe of M. and B. or either of them. And it 

was further inferted in the ſaid Inſfirument of Refignation , Pro- refrgnation of 

teſtatione & ſub Conditione, quod fi aliqui eorum non Admiſſi fue- a Benefice, 

rant per aſſeutum Epiſcop. infra Sex menſes , quod tune bes preſens 

Refignatio mea vacua & pro nulla babeatur , & nunc prout tuxe, & 

#z1c prout nuncs and Ceſtay que uſe came within the time limiced 

tothe Biſhop, and did offer to Reſign to him , which the Biſhop re- 

fuſed to accept , &c. Crooke for the Plaintiff; Foraſmuch as the 

Plaintiff may Refign on Condition as well, as a particular Tenant - 

may Surrender upon Condition; And Two Parſons may Exchange, 

and if the Eſtate be Executed on the one part, and not on the other, - 

that Parſon whoſe part was not Executed, may have his Benefice a- 

gain, aSit is Adjudged in the 46 E.3.But Coke Sollic.and Godfrey were 

on.the contrary Opinion ; For that the Incumbent may not Transfer 


his 


— 
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his Benefice to another without Preſentation , a$ appears in the re- 
cited Caſe of 46 E. 3. Alſo the Reſignation is not good, . and the 
Condition void , becauſe it is againſt the nature of a Reſignation, 
which muſt be Abſolute, Sponte, pure, &+ Simplictter, and is not like 
to a Condition in Law, as in the ſaid Caſe of Exchange of 46 E.3.for 
the Law doth annex aCondition to it,but a collateral Conditipn can- 
not be annext by the parties themſelves : Alſo this is an ad Judicial, 
to which a Condition cannot be annex'd, no more than an Ordinary 
may Admit upon Condition,or aJudgment be confeſſed onCondition, 
which are Judicial Acts. But admitting the Condition to be good, 
yeta new Induction ought to be made by the Ordinary , for the 
Church became one time void, and is not like to the Caſe in 2 R. 2, 
Duare Impedit,n4.3, Where Sentence of Deprivation was given, 
and the Sentence preſently reverſed by Appeal, there needs no new 
(«) 34 E'iZz+ Inſtitution, 'for that the Church was never void. And upon Argu- 
4 Gayto? s ments given in Writing by the Civilians to the Judges , the Judg- 
Owens Rep, Ment was entered, Qx0d querens nihil capiat per Billam.(e ). 

(15.) InRud's Caſe againſt the Biſhop of -Lincoln, it was ( intey 
alia) Reſolved by the Court, That when one having a good Title 
ro Preſent, and an Incumbent by Uſurpation is Admitted, Inſtituted, 
and Inducted, and after that the Patron Preſents, and the Biſhop 
refuſe, and after the Patron recover, and then he which had this 
Preſentation, exhibits it to the Biſhop 3 this is now a good Preſen- 

CHIThe afore- tationzand the Patron cannot revoke or give hima new Preſentation: 
Gid Cafeof But if the Patron before the death of the Incumbent make Letters 
Eud verſ. the Of Preſentation, that is void, becauſe he had no Title to Preſent (f), 
Biſhop of (16.) Indudion is nothing elſe but the putting of the Parſon into 
1 wg AqQtual-poſſcſſfion of the Church and Glebe , which are the Tem- 
7) 15 Ha. poralties of the Church; or the making of a Clerk compleat In- 
-6.b.14 8.6, cumbent of a Church : This is Iad«&ion(g), and it is by Letters 
Qua. /mp-\62. from the Biſhop of the Dioceſs direc&ed to all and ſingular the 
38 H.6.15. Clerks, Rectors, Vicars,&c. within the ſaid Diocels, to put the Clerk 
or his lawful Attorney for him, and in his name into the Aqual 

poſſeſſhon of the Church to which he had been Preſented and Infſti- 

tuted, together with all the profits, dues, members, and appurtc- 

nances whatſoever thereunto belonging or appertainingz of the 

due execution whereof a Certificate endorſed on the Infirument of 

(5); E.z, 3* 7#dndion, and Subſcrib'd by a conipetent number of Witneſſes 

b. ought to be returned to the ſaid Biſhop or Ordinary 3 who may 

(1)11 H.4-9- appoint the-Archdeacon to give I#duftion (b), yet by Preſcription 

4, 6p ygonng it ſeems the Dean and Chapter of Pauls , as alſo the Dean and 

Inp.162. 3g- Chapter of Lichfield may give InduGion (i). It is alſo ſaid , That 

judg'd of a an Indxion madeby a Biſhop is void, where it bclongs to a Dean 

Prebend, and Chapter by Preſcription (Ck): But an TaduGion by the Patron 

is 


— 


—— * 
® is void(1); yet the King's Grantee of a Free-Chappel ſhall be put (/) 11 H.410. 
into poſſefſion by the Sheriff of the County, and not by the Ordi- 6 7K 

nary of the place ('m). prgpedemws 
(17.) This InduGjon is not a Spiritual , but a Temporal Ac 3 fencm.lit.C. 
and therefore if after the Clerk hath been Preſented by the Patron, 
and Admitted and Inftituted-by the Biſhop, the Archdeacon ſhall, _ 
refuſe to Indudt him into the Benefice , an Action upon the Caſe COINS. - 
lieth for the Clerk againſt the Archdeacon (»). And after the In- jyqg. Godb. 
cumbent is thus Induced , he may then plead any Plea in Bar of a 23. vid.Fitz. 
Dare Impedit brought againſt him which concerneth his Poſſefſion'; N- B. 47. 
and ſo may plead a Releaſe in Bar, becauſe he hath the Freehold in IOY 
him, which ſhall not be loft without his Anſwer (0): For by this ;,; - mY 3 
Indxfiox or being led into the Church he hath, as it were, Livery Dyer 1, 
and Scitin thereof given him as the lawful Incumbent by delivery 
of the Keys of the Church to him , and that by order of the Bi- 
ſhop 3 whereof Publication is then made to the Pariſhioners by (p) Vid. Cro, 
ringing one or more of the Bells(p_): And albeit a Parſon hath Rep par.3. 
his Preſentation, Admiſſion, and: Inftitution , and that upon a lawful may y X 
Title, yet he is not a pofſeflor of the Parſonage according to the ny 
Letter of the Law till his Indafion (q). Which Indufion is (as jy, ztvi: verſ. 
aforeſaid) a Temporal A, and (as the Opinion of the Court was Archbithop 
in Hwutton's Caſe) Triable by Temporal Law 3 and fince by Ind#- of York, and 
ction the Church is Full, it is not to be avoided , but by a Suit of — _ 
Dare Impedit ors the like, at the Common Law , and not to be un- EE” 
dermined by alledging Inſufficiency in the Inſtitution in the Court 
Eccleſiaſtical, for that may come in queſtion upon the Trial of the 
Induction at the Common Law, which will not be good, if the In- G) Sir 7 
ftitution were not good; All which was alſo the Opinion of the ,;;,,..-. o RE 
Court in the Cafe aforeſaid (r); for if the Queſtion be, whether Par- C.B. Hob. 
fon or no Parſon, which comprehends Induction, it is Friable at the Rep: 
Common Law (s). And although by the Inſtitution the Church GIcis b3,., 
is. Full againſt all perſons ſave the King , yet he is not compleat I. p 
Parſon till Indxction; for though he be admitted ad Officinum by 55,49, g 
the Tuftizution , yet he is not entitled «d Benefieium till 1sdu- Rol.Rep. 
[tion (2). | (r) Piow.523- 
-(18.) Inan Ejectione Firme brought by the Lefſee of Roxe , In- " 
cumbent of the -Church of D. it was found by. Special Verdict, . 
that the King was the true Patron , and that Wingfield entered a 
Caveat, in vita Ineumbentis, he then lying in Extremy, ſcil. Caveat 
Epiſcopus ne quis admittatur,tc. wifi Convecatus the ſaid Wingfield; 
the Incumbent dies > Naunton a Stranger Preſents one Morgan, who 
is Admitted and Initituted 3 afterwards the ſaid Wingfield Preſents 
one Glover, whois Inttituted and Induced , and afterwards the {aid 
Kone procures a Preſentation from the King, who was Inſtituted 


and 


ws : 
_ 
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and Induced: And then it came in+ queſtion in the Eccletiaſtical 
Court,who had the beſt. Rightz_ and there Sentence was given, That 
the Firſt Inftitution was Irrita, Vacua, & Inanir, by reaſon of the 
Caveat, and then the Church being: Full of the Second Incumbent, 
the King was put out of poſſeſhon, and ſo his Preſentation void : 
But it was Adjudged and Reſolved by all the Court for Roxe : For 
(x) it was Reſolved, That this Caveat was void, becauſe it was in 
the life of. the Incumbent. According to the Common Law, if a 
Caveat be. entered with the-Biſhop , and he grant Inſtitution aſter. 
wards, yet it is not void : After a Caveat entered , Inſtitution is not 
void by the Common Law. Paſch.13 Fac. B.R.Hitching verſ.Glover. 
Rol,Rep. & Cro. par..2, (2.) The Church upon the Infticution of 
Morgan was Full againſt all but the King, and ſo Agreed many times 
inthe Books, -and then the Preſentation of Glover was void by rea- 
ſon of - the Super-inſtitution, and therefore no obſtacle in the way to 
hinder the Preſentation of Roxe,and therefore Roxe had good Right: 
And if the Second Inſtitution be void, the Sentence cannot make it 
good 3 for the Eccleſiaſtical Court ought to take notice of the Com- 
mon Law, which faith, That Eccleſia eft plena & conſulta upon the 
Inſtitution, and the perſon hath thereby Caram animarum. And as 
Doderidge ſuftice ſaid, He hath by it Officium, but Beneficium comes 
by the Induction : And although by the Ecclefiaſtical Law the Infti- 
tution may be diſannull'd by Sentence, yet as Lindwood ſaith, Aliter 
eft in Angl. And Doderidge put a Caſe out of Dr, & Student. lib. 2. 
If a man Deviſea Sum of Money to be paid to F.S.when he comes 
to Full age, and he after ſue for it in the Spiritual Court, they ought 
to take notice of the Time of Full age, as itis uſed by the Common 
Law, viz. 21. and not of the time of Full age as it is in the Civil 
Law,viz.25. So in this caſcz for when theſe Two Laws meet to- 
gether, the Common Law ought to be preferred :. And when the 
Parſon hath Inſtitution, the Archdeacon ought togive him InduGi- 
{») Mich. 15 X " - 
Jac. BR. ON Vid. Dyer 293. Bedingfield's Caſe, cited by Haughton to accord. 
Rones Caſe» With this Caſe (x ). 
Poph. Rep- (19.) By the Court, That if an Archdeacon make a general Man- 
date for the Induction of a Parſon, viz. Untverſ, perſonis Vicariis 
Clericis & Literatis infra Archidiaconat. menm nbicunque' Conftitut. 
That if a Miniſter or a Preacher who is not - refident within the 
Archdeaconry, makes the Induction, yet it is good. And the Opinion 
(x) Chr. Deans of four Doctors of the Civil Law was ſhewn in the Court accord- 
Caſe. ingly, upon a Special Verdie (x). | 
Noy's Rep. {(21,) Inthe Caſe of Strange againſt Foote, the ſole Point upon 
the Special Verdict was, If one Prideoux being Admitted and Inſti- 
tuted toa Prebendary, with the Cure, 4 Eliz.he being but Nine years 
of age 3 notwithſtanding the Statute it is meerly void.Note 4 A 
at 


of © 
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That if a Feme who is an Infant wader 14 years hath iſſue, it is a 


"i \ (1)Paſc.2Jace 
Baſiard (0). MINER 1 has ehice edits OS 
(21,) It 15fald gt the Common Law, that alter acion, ne Strange var 


Admiſſion and Inſtitution ought not to be arawn into queſtion in Fooe. 

the Ecclefiaſtical Court (=); - for they ſay, That after I1duttiox the Noy's Rep. 

Ecclefiaſtical Law may: not call- into quettion the Inftitztion ; That (X/ I - 

by Inſtitetion the Church is full againſt Common perſens, but not ons 

againſt the King and that by IndrGion the King may be put out 71m, Hutton 

of poſſciſion (4). And in the Caſe between Rowrth and the Bi- and the Bike 

ſhop of Cheſter, it was Reſolved , That after an Indufion, an Infti- Of Cefter. 

tution is not to be examined in. the Eccleliaſtical Court , but by a oats 

Yaare Impedit only: But yet the Juſtices, if they fee cauſe', may 731chum and 

write to the Biſhop to Certifie concerning the Inſtitution (b ). Glover's Caſes 
(22.) Two Patrons pretended Title to Preſent 3 the one Pte- Roll. Rep. 

ſented, and the Biſhop refuſed his Clerk. He ſued in the Audience, £2 mbchs 

and had an Inhibition to the Biſhop, and after he there obtained In- "e 

Ritution and InduRion by the Archbiſhop : Afterwards the Inferi- 

or Biſhop, Inſtituted and Induced the Clerk of the other; for 

which Proceſs iffucd out of the Audience againſt him ; he upon that 

prayed a Prohibition, and a Prohibition was awarded as to the In- 

cumbency,becauſe the Eccleſiaſtical Courts have not to meddle with 

Inſtitution and Inducienh (as was there ſaid) for that would deter- (c) Middleton 

mine the Incumbency,which is triable at Common Law (e). and Lawte's 
(23.) In a Prohibition prayed to the Eccleſiaſtical Court , the none Re 

Caſe appearcd to be this, viz, Holt was Preſented, Inftituted and In- Hut 

duted to the Pariſh-Church of Storinton : afterwards Dr. Iickvam 

. draws him into the Eccleſiaſtical Court,queſtioning of him for ſome 

matters, as touching the validity of his InduGtion , and upon this a -,;, ate 

Prohibition wasby him prayed: 1/311;ams Juſtice, A Prohibition here B.r. #01r's 

in thisCaſe ought to be granted, this being direaly within the Statute Caſe, in 

45 Ed.z. cap.3. for here the very Title of the Patronage comes jn Puiitr- par-12 

queſtion, with the determination of which they ought not to inter- 

meddle ; alſo matter of Ind«Giox, and the validity thereof is deter- 

minable at the Common Law , and not in the Eccleſiaſtical Court, 

and therefore a Prohibition ought to be granted , and the whole 

Court agreed with him herein, and therefore by the Rule of the 

Court a Prohibition in this Caſe was granted, 


CHAP. XXV, - 


Of Awoidance and Next Awoidance ; 
as alſo of Ceſſtun. 


1. What Avoidance #4 3 how Twofold, 

2. The difference in Law between Awvidance and next Avoid- 
ance. 

3. How many waies Awoidance may happen; what Next Awoid- 
ance is : The word Avoidance falls under a double Accepta- 
tion in Law. 

4. The Next Avoidance may uot be grauted by a Letter , it canuct 
be granted but by Deed. 

5. Grant of a Next Avoidance by the Son, Living the Father Tr 
nent in Tail, is void. 

6. How Awoidanee may he according to the Canon Law , which yet 

#4 otherwiſe by Statute Law. e- 

7. The Releaſe of the Next Avoidance, made after the Church be 
comes vid, is void. 

8. 4 wide difference between the Common Law and the Canon, 
in refpedt of Plexarty and Veidance. 

9. What Ceſſion is , and who ſhall Preſent in that caſe. 

10. A Parſon Beneficed accepting aw Archaeaconry, falls not under 
this Ceſſiox. 

il. Ia caſe of Ceſſion the Ordinary is to give Notice #0 
the Patron, otherwiſe the Lapſe doth not incurr againſt 
him, 

12. In what caſe the former Benefice is not void by Ceſſion , note 
witbſtanding the taking of another Incompatible, and without 
Diſteuſation > And in what caſe a Church woid is beld Void 
to all perſons, except an Uſurper. 

1.3, In caſe of Three Grantees of the Next Avoidance, whether 
Two of them may Preſent the Third, being a Clerk, 

I4. What difference between an Avoidance by Parliament , and au 
Avoidance at the Ecclefiaftical Law. 

I5. 14 what caſe an Advowſon granted to a man , ſhall enure 10 
him only for bis life, and not gs to bis Executors, 

16, A man baving an Advowſon in Fee of the Church, whereof 
himſelf is Incumbent, Deviſeth that bis Executors ſhould 

aext 
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aext Preſent, Whether ſuch Deviſe of the Next Avoidance 
be good, 

17. A | ow of a Next Avoidance to one is not after grantable by 
. the ſame Grantor to another, | 
18, Whetber the Greating of an Tucumbent a Biſhop in Ireland be 

a ſufficient cauſe of Avoidance. 

” 19, Where a Next Avoidance is granted to Two, whereof the one 
Releaſes to the other, that Other may after bring a Quare Im+ 
pedit in his own Name. 

20, If one Grantee of the Next Avoidance Preſent the other 
Grantee of the ſame Avoidance , whether ſuch Grant be void 
or x0t | | 


is void of a lawful Incumbent : which generally may 
be faid to be Twofold , either in Fad and in deed, as 
when the Incumbent is dead, or aQually deprived: or in Law, as 
when the ſame perſon or Parſon hath more Benetices than one In- . 0 
compatible, having no Diſpenſation, nor qualified for Plurality (4). - Ot = 
Or an Avoidance is either Temporal! or Spiritual: (1) Temporal, ny. 51. 
as by death of the Incumbent. (2) Spiritual, as by Reſignation, 
Deprivation, Creation, Ceſſion, The Temporal is an Avoidance de 
fad; the Spiritual is an Avoidance de jure. Of this latter or Spi- 
ritual Avoidance the Eccleſiaſtical Court takes cognizance and de- 
termines, and therefore the Supream Head may fo diſpenſe there, 
that ſuch Avoidance in Law ſhall never come to be an Avoidance in 
Deed; and of this Avoidance in Law no Title accrues to the Pa- 
tron , unleſs ſomething be thereupon done by the Eccleliaſtical 
Courr, as a Declaratory Sentence, or ſuch like. But upon Avoid» 
ance in Deed, Preſentment accrueth to the Patron preſently. An- 
ciently when a Biſhop was alſo the Parſon of any Benefice, either in 
right of his Biſhoprick , or that the Benefice was annexed to his 
See, for the proviſion of his Table , or the better maintenance of 
Hoſpitality, the Fruits of ſuch Benefice or Parſonage, during every 
vacancy or Avoidance of ſuch Biſhoprick , where the Biſhop was 
both Lord of a Mannor , and Parſon of a Parſonage thereto an- 
nexed , did not come to the King ( as they now do , whereby the 
Parſonage and Mannor are both conſolidated into one, being now 
both holden to be Temporalties,) but the Parſonage came to the 
Archbiſhop of the Province , as a Spiritualty granted to his See by 
Priviledge, during the vacancy of the Secs of ſuch Biſhops as were 
in his Province, as may appear by the Records of the Lord Arch- 
bilhop of Canterbury, Ex Regiſtro Archi-epiſc.Cant, & Ridl. View, 
cap,6., Sect.1, 


(r.) \ Voidance is,when a Bencfice or other Eccleſiaſtical Living 


Oos: (2.) There 
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(2+). There is- in. operation of Law a wide difference between 
Awv1idance and Next Avoidance, the former is in eſſe , the other is 
only in piſe 3 the former is the want of an Incumbent upon a Be. 
nchice de preſenti: the other is the Grant of a ſupply of that want 
de futuro,, ard is the Grant of a Next Avoidance in a Parſonage 
or other Spiritual promotion, which is Grantable whiles there is an 
Incumbent actually in bcing,, and is in the nature of a thing in 
Action, and therefore will not paſs without Deed. But a preſent 4. 
widance , though it be not meerly a thing in Action , yet it is not 
Grantablc in that kind: as the other: The preſent Avoidance is not 
va'uable, and therefore ſhall not be Aﬀets 3 it may be otherwiſe 
with a Next Avoidance in fome Caſcs , for the Next Avoidance is but 
a Chattcl (b), the Grant whercof is not good without Deed (ec), 
For an Advowſon cr the Patron's Right of Preſentation to. a 
Church, is not a Spiritual, but a Temporal Inheritance, grantable 
by Decd, and (if Appendant) as the Mannor it felt to which it is 
Appcndant, as an Acccſſory to its Principal, | 
(3.) The Cognizance of Voidance of Benefices is Eccleſiaſtical 
by the Statute 25 Ed.3.cap.8. it being the want of -an Incumbent on 
a Benctice (as aforeſaid) and is oppoled to Plexarty. This Voidance 
may be either by Death, Deprivation, Law or Ac of Parliament, 
Ccifionor Plurality, Reſignation, Creation, Incapacity, Union, Non» 
payment of Tenths, 8&c. So that a Voidance may happen to be ſuch 
cither in Law, orin deed ; virtually ,, or actually. Reſignation 
is Juris proprii pontanea Refutatio, or the voluntary yielding up of 
the Incumbent (into the hands of the Ordinary ) his intcreſt and 
right, which he hath in his Beneftice. Touching the Form of Reſig- 
#ation, and Proteſiation, which muſt be when the party will Reſign, 
vid. Regiſt. fo.z02, F.N.B. fo. 273. and this Reſignation , which is 
one of the cauſes of Apoidance, is to be made 'to the Ordinary 
for it.is a Rule in. the Canon Law, Apud eum debet fieri Reyunciatio, 
apud quem pertinere dignoſeitur Confirmatio, . The Next Avoidance 
is only a Power legally granted to another by the right Patron to 
Preſent a Clerk to the Church, when it ſhall next become void (4), 
And during ſuch Voidance of a Parſonage, the Franktenement of the 
Glebe thereof is ſaid to be in no man, but'is ſaid to. be in Abeyance, 
thatis, only inthe remembrance, intendment, and conſideration of 
the Law, that though for the preſent , during the time of ſuch Va- 
cancy, it be not actually in any perſon,yet it is by way of Abeyance) 
in hope and expectation belonging: to ſuch one as ſhall next enjoy 
the ſame. The word Avoidanee hath Two ſignifications in the 
Law; the one (and that here intended } is when a Benehfice or any 
Ecclcliaſiical Living becomes Void of an. Incumbent 3 the other 


aay be that, which is underſtood by what we intend in Plead- 
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ings in Chancery , when we ſay Confeſſed or Avoided, Traverfed or 

Dexied, &ce which hath norclation to the matter in-hand. - Like- 

wiſe after the death of a Biſhop, or Parſon , the Freehold is in A- 

beyance of necclity (e); but the Law will not admit the Framing "RO "Ap 
ot Abeyances needlcls and in vain, as in Vacations of Bilhops, Par- erat 
ſons, or the like, as incaſe of Single Corporations, Biſhops, Deans, ver C.B:i.of 
and Parfons, which muſt die, and leave a Vacuum of the Frec- Cov. & Lich f. 
hold (F). And this Next Avoidance is a Chattel Jocally , where Hob. Rep. 
the Advowſon is, not where the Deed is; for it was Reſolved in the /-p8.+ 9g 
Caſe of Holland verſ, Shelley , That the Advowſon had fach a gs, Sk-fetd © 
Locality in the Rape, where the Church was , that it accrued to the verſ. Katcl:F, 


Plaintiff, whereſocver the Deed of Grant, or the Grantee himſelf Hob-Rep. 
; ; (2) Mich 17 


Was (2). Jac. | B. 
R 0t.2710, #olland ver. Shelleze Hob-Rep: 


(4.) C. brought a Duare Tmpedit againſt the Archbiſhop of Cau- 
terbary and others, and Declared upon a Grant of the Next Avoid- 
ance, and the Dcferdant demanded Oyer of the Dced 3 and the 
Plaintiff ſhewcd a Letter, which was written by his Father to-the 
true Patron, by which he had Writ to his Father, that he had given 
to his Son, that was the Plaintiff, the ext Avoidance and upon 
this there was a Demurr : And the whole Court tor the Demurr, | FP 
For that ſuch Letter was a Mockery , for the Grant was not good perth S 
without Deed': and Judgment was given accordinglly (7). But: +> ater 
by Deed it is Grantable , whercby Advowſons are alſo Grantable, tie archh. of 
as other Inheritances are , and the delivery of the Deed of Grant Ca:7.and 0» 
of it ſhall be inſtead of Livery made of the Church it ſelf , ac- fhers. 


cording to Sir Edward Coke, in the firſt Part of his Inſti- bom 
tutes (k ). : Inftit.46. & 


(5.) If a Tenant in tail and his Son joyn in a Grant of the. 335. 
Next Awoidance, it is void againſt the Son , and no Confirmation 5. 
for in the caſe of a ©xare Impedit brought by Sir Marmaduke 
I/ivel, the Point was this: Tenant in tail of an Advowſon , and 
his Son and Heir joyned in a Grant of the Next Avoidance, The. 
Fenant in tail died 3 and it was Adjudged, that the Grant was ut- 
terly void againſt the Son and heir that joyned in the Grant , be-- 
cauſe he had nothing in the Advowſon, neither in poſſcſhon .* Sir Marmad, 
or right, nor in Actual poſſibility at the time of the Grant , . Yivel's Cale, 
(6) The Acceptance of an Archdeaconry by one who hath a *9Þ-Rep 
Benefice with Cure of Souls, may work an Avoidance at the Canon 
Law as to ſuch Archdeaconry3 yet an Archdeaconry , and the. 
Promotion thereof, -as being not any Cure of Souls, though an 
Eccleſiaſtical Preferment , ſeems not to be within the Statute . 
ct 21 H. $8. 13. And. the Opinion of Fray Chict Juſtice, 
in 
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in Vaderbil's Caſe upon that Statute was , that he conceived the 
Law there to be qualitied in that caſe, by reaſon of a Proviſo in the 
ſaid Statute, viz. Provided, that no Deanary, Archdeaconry, &c, 
be taken or comprehended under the name of a Benetice having 
Cure of Souls, in any Article above ſpecified (1). 

(7.) Ina Quare Impedit the Caſe was, The Plaintiff counted, 
that R. B. was ſeized of an Advowſon, and granted the Next 
Avoidance to the Plaintiff and H.B. and that afterwards the Church 
became void, and after during the Avoidance H. B, releaſed to the 
Plaintiff , and ſo that it belongs to him to Preſent. Upon this 
Count the Defendant did demurr in Law; for it appeareth upon 
the Plaintiffs own ſhewing, that H, B. ought to have joyned with 
the Plaintiff in the Action , for the Releaſe being made after the 
Church became void , is not of any effe&, but utterly void. Sois 
the Grant of the Preſentment to the Church where the Church is 
void, foritis a thing in Action. Vid. the Lord Dyer, 28 H. 6.26, 
3 M, Dyer 129, 11 Eliz. Dyer 283, And afterwards Judgment 
was given, that the Releaſe was void (m1). 

($.) Touching Avoidaxces there is a wide difference between the 
Judgment of the Common Law , and that of the Canon; forit a 
meer Lay-man, not having holy Orders , be Preſented to a Bene- 
fice, the Church remains void according to the Caron Law , not- 
withſtanding ſuch Preſentation; but at the ,Commox Law, albeit 
this be a meer nullity there alſo, and void , yet it doth adjudge the 
Church to be Full according to the publick Admiſſion, Inſtitution, 
and Induction , and not according to the capacity of the perſon, 
which is a thing ſecret , until ſuch an one be deprived for it by 
Sentence in the Spiritual Court; and ſo the Church in conſiruQion 
of Law ( underſtand it of the Common Law ) is held void but 
from the time of Deprivation, of which notice ought to be given 
to the Patron (#). So that according to the Caxen Law there 
cannot be a Plenarty by the Preſentation , Admiſſion, Inſtitution, 
and Induction of a meer Lay-man to a Church; it js otherwiſe at 
the Common Law, which doth not ſo much conſider the Capa- 
city or Incapacity of the perſon Inſtituted and Inducted, as the 
Inſtitution and InduQion it ſelf, until ſuch time as there is a Sen- 
tence of Deprivation in the Eccleſiaſtical Court. 

(9.) Cefſion is when an Eccleiiaſtical perſon Beneficed is Created 
a Biſhop 3 or when the Parſon of a Parſonage taketh another Be- 
nefice without Diſpenſation , not being otherwiſe qualihed for 
Plurality : In both which caſes their firſt Benefices become void, and 
are ſaid tobe fo void by Ceſſion 3 inſomuch that the King ſhall Pre» 
ſent pro hac vice ( whoever be Patron) to that Benefice, which he 
had who was Created Biſhop 3 and in the other Caſe the Patron 

| may 


th. 


as alſo of Ceſſion, | 287 


may Preſent (0). So that if a Parſon or Dean in Exgland take and () Terms of 
accept of a Biſhoprick in Ireland, it will cauſe that the Firſt Church £9” verb. 
ſhall become void by Ceſſion (p). Reſolved in Holland's Cafe, and y+ ek 

in Digby's Caſe, 4.Rep. That the Patron may Preſent , as ſoon as Rep.fo.234. 
the Incumbent is Inſtitated ina Second Living , without Depriva- 

tion. 

(10.) By the Council of Lateran it was Ordained , That who- 

ever having a Benctice with Cure of Souls , ſhould accept of ano- 

ther cum Cara , ſhould ipſo jure be deprived of the former , the jor 
Patron whereot might Preſent as to a Benefice void (q); and An.1215, 
this without any Sentence Declaratory of the Firſt Church being Innoc. 3, Pap, 
void, if there were no Licenſe or Diſpenſation to the contrary in * 

thecaſe (r), to prevent a Cefſion of the former Benetice. For it (224 E.3430, 
hath been Reſolved , That the Acceptance of a Second Benetice * 24 E-3- 26. 
voids the former by Ceffion , without any Sentence Declaratory by q — __ * 
the Statute of 21 H. $.13. but if having a Benefice cam Cara he _— 
Accept of an Archdeaconry , the ſame is not ſuch a Benehce with 

Cure of Souls within the ſajd Statute, as to make the former void,  Pfhas 


as was then alſo Reſolved (xs ). yn fy np 


(11.) Incaſe of Ceſſion in this kind, it is requiſite that Notice $,,.,., 
thercof be given by the Ordinary to the Patron , otherwiſe the Caſe. Leon.r, 
E3pſe will not incurr againſt him,in caſe he Preſent not within the Six Rep. 316. 
months(#).Nor do the Courts at Common Law take notice of ſuch £ ow 
Ceſſion, until the ſame be certitied unto them by the Ordinary. . And zo Caſe. 
wherever an Ecclefiaſtical Dignity and a Benefice with Cure are 
Incompatible, there the Acceptance of the one will be a Ceſſion of 
the other ; For which reaſon , if the Incumbent of a Parſonage or 
Vicarage with Cure, be made Dean of a Cathedral , his Parſonage (,, 4 3.9. 
or Vicarage becomes void by Ceſſion (#), unleſs he be qualified tor 04. 77p.35. 
Plurality, Or if a Dean be made a Biſhop, yea, though a Dean or 24 E:3.38; 
Parſon in England be made a Biſhop in Ireland (as aforeſaid) his ©! - Law, 
Benefice becomes void , as was Refolyed in Evans and Arkwith's — 

Caſe 3 for that the Conſtitution or Council, which makes it void, is 

general, and not limited to any place: And fo it was alſo Refo. ved, 

3 E. 3, Fitz. Trial, and ſo adjudged, 21 Jac. C. B. in the : 
Caſe between Foodley. and the Biſhop of Exoz and Manwa- - ge 3 
ring (x). Evan nd 

(12.) The cafe may fo happen , that albeit a man having a Be- if verſ 
nefice with Cure of Souls accept another , and be Inſtituted and 44h. 
Induced into the ſame z yet his Firſt Benefice ſhall not be void by 199e5 Rep- 
Cefſion, though the Benetices be incompatible , though there be no 
Diſpenſation in the caſe, and although himſelf be not otherwiſe 
qualified for Pluralitics ; - For it hath been Reſolved, That if a man 


having one Benefice, accept another, and be Inſtituted and Induced 
3n;© 
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into the Second , and then read not his Articles that yet the Firſt 
G2 Dy. on St. Benchce voids not by Ceſſion , becauſe the Second is as not taken 
13 Eliz. the (y), Notwithſtanding , it cannot be: denied , but that where a 
= man- having a Benctice with Cure of Souls , above the value of © 
Caſe S:ukely Eight pounds per Ann. doth take another with Cure, and is there. 
verſ, Builer, tO Admitted, Inſtituted, and Inducted , the Firli Benehice (with- 
Hob. Rep» out Diſpcnſation ) becomes void, as in the Caſe of the King 4- 
gainſt George Lord Archbiſhop of Canterbury: In which Caſe it 
was held, That the Church was abſolutely void in fads & jure 
by taking of a Second Benefice , and that by the expreſs words of 
the Statute of 21 H. 8. So that by the Acceptance of a Second 
(4) Trin. 4 Benefice the Church is void faGo & jure , quoad the Patron and 
Car-Rot. 441: allothers (z). Sed ©. whether void as to an Ulſurper for'in 
bo ray Ate ſome caſes a Benetice may be void as to ſome perſons , and not 
of Es ' void as to others: As in the Caſe of Simeny, whereby as well as 
The. Pryſi, by Ceſſiona Church becomes void ; yet in that caſe although 'it be 
Cru.Rep. void to all men quorum intereſt, to the Ring and his Incumbent, 
and all that claim under him, and to the Pariſhioners, to the Or. 
J dinary, and to the like, yet ( according to Sir Hen, Hobart Chief 
Juſtice ) it is not void to an Uſurperz for a man without Right 
cannot Preſent unto it as to a Church void , nor the Ordinary fo 
diſcharge himſelf, if he receive the Clerk of an Uſurper ; for he 
is none of them quorum intereſt, Paſch, 14 Fac. Rot. 1026, Caſe 
of 1inchcombe againſt the Biſhop of Wincheſter and Rich, Pulleſtoa, 

Hob, Rep. 

(13.) If the Next Avoidance be granted to Three perſons, and 
after the Church become void , and then Two of the Three Pre- 
ſent the Third Grantee, being a Clerk; in this cafe the Preſen-' 
tation is good, and the Bifhop may not rctuſe him, inaſmuch as 
all Three were Joynt-tenants thereof by the Grant, and only Two 
of them joyn in the Preſentment, for that the Third perſon cannot 
Preſent himſelf; but if only one of theſe Three Grantees Pre- 

C) D- 1314 ſent the Third, the Biſhop hath power to refuſe him(@). And if 
- jr 394-54 an Incumbent having the: Advowſon,do Deviſe the Next Avoidance, 
olAbr.ver. . Ls x . | 
Preſentment, it ſeems it is good. Trin. 13 Fac. B. R. Harris verſ, Auſten, Rol, 
lit.M. Rep. 
(14+.) In Holland's Caſe it was Reſolved , That before the Sta- 
tute ot 21 H.8.c.13. if he which had a Benehice with Cure , ac- 
cept another with Cure , the Firſt was void 3 but this was no A- 
voidance by the Common Law , but by Conſtitution of the Pope, 
of which the Patron might take Notice if he would , and Preſent, - 
without Deprivation : But becauſe the Avoidance zccrued by the 
Ecclcfiaſtical Law, - no Lapſe incurred without Notice , as upon 3 
Deprivation or Reſignation; ſo that the Church was void - 
tC 
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at off of Giſlow 25 
the benefit of 'the Prtron, not for his. diladvantage: But now if 
the Firſt Bencfice be of the value of Eight pounds per eunum, the 
Patron at his peril oughtto Preſent , for to an Avoidance by Par- 
liament every one-is party , but if not of Eight pounds, it is 
void by the Eccleſiaſtical Law , of which he needs not take No- nn 
tice (b). | Cr Ciſe. ; 
(15.) Ina Quare Impedit The Defendant faid A. was ſeized 3g Eliz. 
of the Advowlon - of the Church of D. and by Deed 19 Fac. | 
granted to F.S.-the Next Avoidance, and that F.S. diced, and made 
his Executor , who Preſented the Plantiff to the Church being 
void. Upon Nox conceſſit it was found, That A. granted to F.S. 
durante vita ipfius ].S. primam & proximam Advocationem, and that 
he died before the Church became void. Whether this was an ab- 
ſolute Grant-of the Next Avoidance , as is pretended, was the Que= 
ſiion. And jReſolved, it was not 3 but it is limited to him to Pre- 
ſent to the Adyowſon if it becomes void during his life, and not 
that otherwiſe it ſhould go to his Executorsz and therefore it was. ; 
Adjudged againſt the Defendant (c ). - T0 4 
(16.) The Incumbent of a Church purchaſed the Advowſon jj, 4 
thereof in Fee, and deviſed that his Executor ſhould Preſent after the Biſhop of 
his deceaſe, and deviſed the Inheritance to another in Fee, It was Priſtoland 0+ 
Aid, the deviſe of the Next Avoidance was void, becauſe when his thers- 
Will ſhould take effe&t, the Church was inſtantly void. But the ©*%* Par'3+ 
Court held the deviſe was good , for the Law-is fo, and it ſhall 
be good , according to the intent of the party expreſſed in his 
| will (4). The Grant of the Next Avoidance during the Avoid- (@ Pynchin | 
ance, is void in Law. Steephens and Clark's Caſe. More's and DreHar-, 
Reports: | | _— Par-$ 
(17.) Ina BQuare Impedit the Caſe was, The Corporation of B, : 
being ſeized of an Advowlſon, granted the Next Avoidance to F.S. 
and afterward granted preimam & proximam Advocationem to the 
Earl of B. who granted it to the Plaintiff: The Church became 
Void, FS. Preſented his Clerk, -who was Inducted , and then the 
Church became void again. It was Reſolved, that the Second Grant 
was void, ſo as the Plaintiff had no Title, for when he had granted 
primam & proximam Advacationem to one, he had not Authority to 
grant it after to another z but if the Firſt Grant had been loſt ſo as 
it could not have been pleaded,there perhaps the Second Grant had ,,,...,. 
. been good (2). erdthe Boo 
(18,) In a Duere Impedit the Caſe was, H. being Incumbent of 7riecotn:Caſe. 
a Church, was Created a Biſhop in Trelaxd, and the Queen Preſented Cro-par,1. 
the Defendant. Tt was the Opinion of the Juſtices, That this Cre- 
ating of the Incumbent a Biſhop in Trelazd was a good cauſe of A- 
»oidance, and that the Qyeen ſhould have it by her Prerogative ; But 
| Tx it 
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if the Queen:dothnot take the benefit of the: Firſt Avoidance, bur 
f)Mich. 42 ſuffers a Stranger to Preſent , and the Preſentee dies, ſhe may not 
Y 43 Eliz. B. have Pferogative to Preſent to the Second Avoidance (f ). - 
R. Sir R-Baſ=- (19,) The Next Avoidance of a Church was granted to A. and 
A - px Gees B, A. releaſes to B. and after the Church became void :. It wag 
> av; par-T. Adjudged in this Caſe, That B. may Preſent, and upon Diſturbance 
(2) Benet and have a Dware Impedit in his own Name (g.). Or thus; The Next 
the Biſhop of Avoidance was granted to Two,. the one Releaſed to the other, 
_— who brought a Pare Impedit in his own Name - and it was ad-- 
| Graber 1. judged maintainable, becauſe it was before the Church was. 
(c) Lewes and vuid (b). | : 
Benet's Caſe... (20.) A. ſeized of the Mannor of D: to which an Advowſon 
More's Rep- was Appendant, granted the Next Avoidance to B.and D. & corum 
WL enilibet conjundttim & diviſim Hered, Executor, & Aſſignatis ſuis. 
14) rr '* The Church void, B, Preſents D. to the Church : Adjudged, that: 
" the Preſentment of him was good, though he were one of the Gram 


Caſe. 
More's Rep, tees (i), | 


CHA P. XXVL. 
Of Pluralities. 


1, Pluralitics condemned by the Council of Lateran 3 yet dif- 
penc'd with by Kings and Poper. 

2. What inthis matter the Pope anciently exerciſed by way of U- 
ſurpation, #be King may now do de. jure; The difference be- 
tween them in tbe manner how, 

3. Wheat perſons are qualified for grenting or receiving Plurali- 


tics, 
4. Several Laws relating to Pluralitics, DiSenſations, and Buali- 
cations. 


5. How the $1, annual value of a-Benefice ſhall be underflood, 
whether as in the Kings Books, or according; to the true value © 
-of the Benefice. 

6, The Lord Hobart's Opinion touching the Statute of 21 H. $, 
relating to Pluralities. 

7. What the Pope's Power in England was before the making of the 
ſaid Statute And whether the taking of a Biſhoprick in Ire- 
land by @ Dean in England, makes the Deauary void by 
'Ceſſion ? 17, Wit | io”: 

$. The Chaplains of Ferſons of Honowr , having divers Benefices, 
ſhall retain #bem for 'their Lives , thongh they be diſcharged 
of their Service. : | 

-9. 'Whether.the Eccleſiaſtical Comrt may take .cognizance of Ple- 

-:; warty or Voidance, after Indutiton; . And whether the cogni- 
' (Sance-of 'Ceſſion or -n0 Ceſſion, belongs ta tbe Temporal or Spi- 
_ - v##ual Cont. (5A 

0. Difference' between Voidance by Aflof Parliament, and Viid- 

 wrcebydbe Ecelefiaſtical Law. 

17. = Probibidion- granted 'upon Segueſtration of a Benefice by the 
\ ENTITY + e851 AY TE , 


þ \ j-.9Þs 2 i > Wedzzd 3708 id 
"12, TheFrAbP aragraph aforeſaid. Adjudged end determined. 
x3, Now dbe Veidenoe:in caſe of Three Benefices in axe perſa. 
14. "Boneſice not-void, if zhe King Licenſe 'the Incumbent to be on 


| TInenmbent aud'a Biſhop. 
7 "yo TO -#aking of 4 Second |Ponefice-is -@ Voidanee of the 


246: Whetherfo,4n taſesf a Cheplatzif" the King, 11. 
| Pp2 - 17. Whether 


\ 
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17. Whether ſo, in caſe of 4 Si modo or Modo lit, by way of s Li. 
mitation in the Diſpenſation. | 
18, Whether the word Diſpenſamus be neceſſary in the Letters of 
Diſpenſation for @Plurality ? 
19. The Kings Retainer of a Chaplain by Word only 
qualifies bim for @ Plurality within the Statute of 21 
| g 


em 


20. Whether a Third Chaplain retained by bh Counteſi Wi. 
dow, is qualified to purchaſe a Diſpeuſation for Plura. 
lity. 

2T, 1 FTE to Plurality , whether regard i tobe had to the 
value mentioned in the Statute of 25 H.8. or to the true value 
of the Benefice, h | 

22. Whether 4dmiſſion and Iuſtitution makes the Firſt Benefice vid 
without Indufiion. 

23. Whether before the Statute of 25 H.8. the Pope might here 
grant Difpenſations for Pluralities. 

24. Whetber the Retainer of a- Chaplain may be good and ſufficient 
witbout @ Patent.. 

25. In what caſe a Diſpenſation for Plurality may come 200 late, 
though before Induflion. 

26, Three Reſolutions of Law in reference to Avoidanee by reaſon 

y of Plurality. 


Lzrality, according to the Common acceptation of the 
"word, is where one and the ſame perſon is poſſeſſed of 
Two or more Eccleſiaſtical Benefices with Cure of 
Souls, ſimul & ſemel. It was long ſince condemned by the general 

fs) An. 1215; Council of Lateran (a), whercby it was Ordained, That whatever 
Eccleſiaſtical perfon;. having one Benefice with Cure of Souls, doth 

(3) Concil. take another ſuch.ſhall ipſo. jare-be deprived of the former 3 and ifhe 
Later.To.4. conteſt for the retaining thereof, ſhall loſe both (b), Notwithftand- 
og ® 2. 29 ing which Canon, ag uſual with' the Pope to ufurp a 
$44 power of Diſpenſation in this. matter., the which de jure was an-- 
F.N. B. 34.L. cicntly practiſed by Kings; as Supream , and as'the- original Do- 
C04, pare75, nors of Benefices and Ecccliaſtical Dignities 3 witneſs-Edmond that: 
Monk of Bary, who by virtue of ſuch Diſpenſations held ſeveral 
Eccleſiaſtical Benefices at one and the fame tfme... The faid Canon: 
(as to the ſubſtance thereof, relating to Piaralities) is 'now-Con- 
firmed by the Statute of 21 Hs 8. 13. . which limies the former 
Benefice with Cure of Souls: to the yearly value of Eight pounds: 
or. upwards: ,. and the time of Avoidance thereof to:be hnmediate- 
ly, after pofleſon, 'by;InduQtion into the other with Cure: _ 


(1:) | 


: Of Pluralittes, 


with power of Preſentation de novo granted to the Patron of the. 


former Benefice, and all benefit of the ſame to the Prefentee, as 
if the Incumbent had died or reſigned. 2. Whether. the ſaid 
yearly value of Eight pounds or above , ought to be computed ac- 
cording to the valuation in the Kings Books , as returned into the 
Exchequer, and now uſed in the Firſt-Fruits Office, or. according, 
to the juſt and true value of the Benefice (c). 2. likewiſe, Whe- 
ther a Parſon of a Church Impropriate , with a Vicar perpetually. 
endowed, accepting of a Preſentation unto the Vicarage without 
Diſpenſation, be a Pluraliſt within the Canon and Statute aforeſaid ?- 
dg} (ah is ſuppoſed to give the beſt Solution to the Queiti- 
on (4). 

(2.). The fame power of granting Faculties; Pluralities, Com- 
mendams, 8c. which anciently the Pope exerciſed in this Realm. 
by Uſurpation, is by the Statute of 21 H. 8; cap. 13. and 1 Eliz; 
transferr'd unto and veſted in the Crown de jare; alfo from and 
under the King , in the Archbiſhop of Canterbury. and his Com- 
mifſfaries by Authority derived: from the. Crown: : The Pope an-- 


ciently granted to Biſhops after Conſecration-, -Diſpenſations Reci-- 


pere & obtinere Beneficium cum-cura animaranr, to hold the ſame: 
in Commendam, the which he did in this Realm by Uſurpation, , 
and which the Crown may now do - de jure. for the ſame power: 
(as aforeſaid) which the Pope had, is by the Adts of Parliament in”: 
25 H.8. & 1 Flis. in the King de jure. But there is a. very mate-- 
rial- difference between the Diſpenſations anciently here granted. 
by the Pope, andthoſe at- this.day by-the King, and Archbiſhop, 

Confirmed by.the Kings Letters Patents , which are not good o- 
therwiſe than: to ſach as are Compleat Incumbents at the time of 
granting thereof ,.. whereas it was ſometimes otherwiſe with the 

other 3 whence it is obſervable, that in Digbie*'s Caſe the Diſpen- 
fation came too-ſoon ;, 4. is Inſtituted and Induced into a Benefice 
with Cure,. valuc Eight pounds per ann. Afterwards the King 
preſenting him to.another with Cure, he is Admitted ' and Inſtitu-- 
ted? Afﬀterwards:the Archbiſhop of Canterbury grants him Letters - 


of Diſpenſation: to. hold Two Benefices 3 the King confirms: the: 
fame: Afterwards he is-Inducted into the. Second Benefice. . In: 


this caſe the Diſpenſation comes too late , becauſe by the Inſtitution 
into the Second Benefice the- Firſt Benefice was void by the Stat. Of- 
21'H.8. (e). 5 | 


(c) Dyer 237; - 
P-29% 

Cro. Eliz. 
853- 


(d) Vid-Parſ, . 
Law, Cap 21>- 


Ibid-- 


( e J Code pars ” 
79. Dig bie's's 


(3+) The Acceptance of a Second Benefice,. with-a Diſpenſati- Caſe. 


on, comes not under.the notion of. prohibited Phuralities ; incaſe 
the Firſt were vnder the annual value- of Eight: pounds; .or-ſine- 
exra. And what -perfons axe qualified cither for:the. Granting, or: 
recciving Pluralities, appears by: the Stat.of 21 H.8. 13: If: which: 


there: 


Of Pluraliies, 


———_ 


there isnot any limitation of Number of” Chaplains tobe retained 
by the King, Queen, and-Prince, and other the King's Children 
for which reaſon they may retain as many Chaplains as they pleaſe, 
and each of them qualificable by a Diſpenſation for Plurality: Bur 
if cither of the King's Chaplains be Sworn of his Majeſties moſ 
Honourable Privy - Council, ſuch may purchaſe a Diſpenfation to 
hold Three Benefices with Cure of Souls. The Perſons ſpecially 
qualified by Diſpenfations for Plurelities, are cither (1) Such as 
are- retained as Chaplains to Perſons of Hoxour : Or' (2) Such as 
are qualified thereto in reſpe& of their Berth : Or (3) Such as are 
dignified with ſome certain Degrees in cither of the-Univerlities of 


Tn the Parſons Counſellor, par.1. chep.4. 
Chaplains. 


Archbiſhop  —— _—— c___— 

Dyke —— ——— 6 
Marqueſs grenmm—mn—e w— ———_— 
Earl — —$S 
Viſcount ooo oo_oomenn Eetennn_— conn 4 
Lord Chancellor ngm_—y_— 


Knight. of the Garter u_ Y 


Baron CCIICIII momma WIS CC _i_—_ 7 


Dutcheſs, 

Marchioneſs, Widows, 2 
Counteſs, cach 

Baroneſs, - 

Treaſurer) In the Kings Houſe,q 
Controller, ezch + | 
Kings Secrera mm——_ — 


Iy wn 2 

Stat. 21 4 cap, I.3s 
Kings Almner, | | 

Clerk of the -Cioſer, \ each — 7 
Maſter of the Rolls, 

Chief Juſtice BR. = ca } 


Warden of the Cinque Ports =———occ 


mea. 


grees,, not by prace only , 


' this Kingdom. 


In reference to the firſ 
of theſe, every Archbiſhop and Duke 
may :have Six Chaplains > Margzeſfi and 
Earl, Five; every Viſcount and other 
Biſhop, Four 3 Lord Chancellor, Three; 
Knight of the Garter, Three; Baron, 
Three 3 Dutcheſi, Marchioneſi, Counteſf, 
and Baroxefi (being Widows,) Two; 
Treaſurer and Controller of the Kings 
Houſe, Two 3 the Kings Secretary and 
Dean of his Chappel, 'the Kings Alm- 
uer and Mafter of the Rolls, Two; the 
Chief Juſtice of theKings Bench, and 
Warden -of the Cinque Ports, One, 


- In:reference tothe Second qualification, 


vis, By 'Birth, the Brothers and Soxs of 
all Temporal Lords, and of Knights, 


hore in Wedlock, 'may purchaſe Dif. 


penſations to hold Two Parſonages, &c. 
with Cure of Souls. In reference tq 
the Third, all Dofiors and Barchelors of 
Divinity, Dofors and 'Batebelors . of 
Law , Preſented to-any.of thefe De- 
but by -any of [the Univetrtities of this 


Realm, may purchaſe and hold as aforeſaid. Yd. Statute, 21 H...$, 


Cap. 13. ont Loa? ads 01g 
(4) Although by-the Letter of -which A&- the Firſt Liviog is 


not void until InduGtion into the Second, the words bein; J 
party be \Inftivuted and Trdnied tn poſſeſſion-of the Second | 


F the 
ing, 


— 


that then the firft ſhall be void : yet toavoid the great inconveniengy 
Par1.chap.4, (as Sir Simon Degge obſerves in his Parſons Counſellor) that other- 


Co. 4.79-b. 
Hob.166, 


wiſe would enſue, it has been hefd, That theFirſi Liying is void 
upon the bare” Infftitution-into'the Second 3 and {o it ſhould ſeem the 


Law 


Of \Plugalities. 


Law was before the making of this A&t, where the party had no 

Diſpenſation. The ſufficiency of qualification for Plzraliry relates 

as well to the Diſpenſation as to the Perſon , for if the Diſpenſation, - 

after its being had from the Maſter of the Faculties, be not con- - 

firmed under the Great Seal of Exgland, other qualifications will 

not ſuffice, Nor are the ſupernumerary Chaplains of any perſon of -_ 

Honour, retained by him above the Number allowed by the Sta- 

rute, qualified for Plarality. Ceeq.go. B. verſis the Biſhop of Glou- 

cefter , and Saveacre, Anderſ, More, 561, The death, attainder, 

degradation, or diſplacing of a Chaplains Lord , or his diſcharging, 

his Chaplain , unqualifies him for a Plurality of incompatible Li- | 

vings (z)); otherwiſe of the Chaplain of a Dutcheſs, Marchioneſs, (;)Co. 4.17.5. 

Counteſs, or Baroneſs, in cafe of After-marriage (k). A double (k) 19:4-118- 

Capacity 'in one and the ſame perſon of Honour to qualifie his 

Chaplains, doth but capacitate him to qualifie his Number of Chap- 

lains only according to his beſt qualification (/)). A Perſon of Ho- (1) Ibid. 

nour having,retained his full Number of Chaplains, and diſcharging 

them aſter their preferment , -may not during their Lives qualihe 

others (m). ; (=) £0.4-90. 
(5-) The Queſtion was formerly put , Whether the $1. yearly S 

value, tnentioned in the Statute of 2 1-H.8.c.13. ſhall beunderſtood - 

according to the Taxed value in the Kings Books, or according to 

the very true value of the Benetice? Mr. Hughes in his Parſons Law ITY 

reports a Caſe in King Jamer's time, wherein this Qyeſiion was de- WT B. han 

bated pro& con, the Judges cqually divided , the Caſe for difficulty #5ng and the - 

and variance of Opinion adjourned, and afterwards ( as he there Biſh.of 8riftet | 

ſpeaks de auditu) by order of the Kingcompounded (+). In that 22d Rs 2 

Caſe Two Preſidents it ſeems were ſhewed in proof of that Opini- C2'© 1G 

on, which inclined to have it taken according to the very value of Lancome 

the Benefice (0) 3 notwithſtanding, when the fame point came again (:)40 El. C. 

ſeveral years aſter into queſtion, the Court then ſeemed to incline B- */# #»d c 

againſt the Opinion, which was for the very value of the Benetice : —_ Ko oaks 

But (ſays be) the Caſe was not then reſolved or adjudged , but re- LM. com | 

maineth a Queſtion undetermined (p_). Qyere the Law. Foſter 564-Bond and * 

and Valmeſley Juſtices held the value ſhould be taken according to 77i%«''s Cafe. 

the Taxed value, as in the Bookof Firſt-Fruits: but Warburton and 43 pie 

Coke Chicf Juſtice, Contra. -It hath been Reſolved in Holland's Caſe, G& Wid. Parſe 

and likewiſe in Dighy's Caſe , Rep. 4. and often before fince the Zaw vbi ſupr. - 

Council of Lateran, An. Do.1215. That if a man have a Benefice Vnder Pepe 

with Cure, whatever the value be, and is Admitted and Inftituted 129<&ul-3: 

into another Benefice with Cure, of what value ſoever , having no | 

Qualification ox Difpenſation , the Firſt Benefice is ipſo faQo ſo void, 

that the Patron may Preſent another to it, if he will. But if the 

Patron will not Preſent , then if under the value , no Lapſe ſhall 


incurr : 
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by's Caſe. 


4:i Eliz, f.78. 


incurc until Deprivation of the +firſt Benefice, and Notice: But if 
of the value ot eight pounds, -or above, thePatron at his peril mui 


14 qo verſ. Preſent within Six months by the Statute of 21 H.8.( q). And 
Higden, 
Vaugh. Rep. 
vid. Anderſo 1. 
pa. f.200.Þ. a vey 
p.256- vide ion procures the Letters of Diſpenſation, that this Diſpenſation 
ms: #4 ang comes too late : For by the Inſtitution Eccleſia plena & conſulta ex- 
al. L-Irps 
eurdctfett. 


in that-Caſe of Digby it was adjudged, That when a man hath a 
Benctice with Cure above eightpounds , and afterwards taketh ano- 
ther with Cure, .and is Preſented and Inftituted, and before Indu- 


iſtit againſt all perſons except the King 3 for every Rectory confiſt- 


'£th upon Spiritualty and Temporalty. Andas to the Spiritualty, 


viz. Cura animarum. he is compleat Parſon by the Inſtitution for 
when' the Biſhop upon Examination had, admitterh him able, then 
he doth Inſtitute him , and faith, Inſtitwo te ad tale Beneficium , &+ 
habere curam animarum of ſuch a Pariſh, & accipe curam tuam, 
&c. Vide 33 H. 6.13. But touching the Temporalties, as the 
Glebe-Lands, &c. he hath no Freehold in them until Induction;For 
by the General Council of Lateran, Anno Dom, 1215. it appear- 
eth, That by the acceptance of two Benefices the firſt is void, 
Aperto jure ; for upon this Council are the Books of the Common 
Law in this Cafe founded. And it was in this Caſe Reſolved, That 
this was an Acceptance of a Benefice cam Cure within the Statute 


'of 21 H. 8. Inſtitution is an Acceptance by the Common 
{r) Co.4.Pig- Law (r). 


A man was Preſented to a Church with a Vicarage endowed; 
the Parſon accepted of a Preſentation tothe Vicarage without Diſ- 
penſation : Whether this were a Plurality by the Canon Law, and 
by the Statute of 21 H. 8. was the Queſtion. Hobart Chief Ju- 
ſtice was of Opinion, That notwithſtanding they were feveral Ad- 
vowlſons, and ſeveral Qxare Impedits might be brought of them, 
and ſeveral Adions maintain'd for their ſeveral Poſleſſions , yet 
the Preſentment of one man- to the Parſonage and Vicarage was 
no Plurality , becauſe the Parſonage and Vicarage are but one 
Cure : And there is a Prowifo in the Statute , That no Parſon- 
age that hath a Vicar endowed, ſhall be taken by the Name 
of a Benefice with Cure within the Statute, as to make it a Plu- 


(:) Mich. 22 Tality (s). 


Jac. BR. 


(6.) The Lord Hobart in Colt and Glover's Caſe againſt, the Bi- 


Weedtey and ſhop of Coventry and Lichfield is clear of .Opinion, That Biſhop- 


the Biſhop of 
Exeter aud 


ricks are not within the Law under the word | Benefices] in the Sta- 


Manwaring's tute of 21 H, 8. cap. 13. So thatif a Parſon take a Biſhoprick, it 


Caſe. Cro, 


Pa I. 2s 


avoids not the Benetice by force of this Law, but by the ancient - 
Common Law, as it is holden 14 H. 4 60. But withal he holds it 
as clear, That if a Biſhop have or take two Benetices , Parſonages, 


or Vicarages, with Cure, either by Retainer, or otherwiſe de yrs 
c 


% 


— —_—_— 


Pr IIs 
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ke is directly a to theſe Benefices within the Law ; for he is.toall 


purpoſes for thoſe not a Biſhop ( whether it be in his. own Dioceſs 
or not) but a Parſon or Vicar 3 and by that Name muſt ſue and be 
ſued , and Preſcribe and Claim. For if any perſon, having one 
Benetice with Cure, &c. take another , &c. whoſoever will hold 
two Benefices , muſt have ſuch a Qualification, -and ſuch a Diſpen- 
ſation, as the Law 21 H.8, requires: Whereupon the Lord Ho- 
bart in the forcſaid Caſe is clear of Opinion, That if a man be qua- 
liied Chaplain to any Subjec, and then be made a Biſhop , his 
Qualification is void , ſo as he cannot take two Benetices de wovo at- 
ter by force of that Qualification : But it he had lawfully two Be- 
nefices before his Biſhoprick, he may by Diſpenſation of Retainer 
( belides his former Diſpenſation, to take two Benefices ) hold 
them with his Biſhoprick. And if a man, being the King's Chap- 
lain, take a Biſhoprick, he holds that he ceaſeth to be the King's 
Chaplain 3. and Biſhops. are not in that reſpect Chaplains to the 
King, within the meaning of the Statute : So that the Clauſe of 
the Statute that gives the King power to give as many Benefices as 


he will of his own gift to his Chaplain, will not ferve them ( q ). (5) Mich. 10 
In this Caſe of Colt, &c. againſt the Biſhop of &c. he is of Opi- J*<-Rot-1642 


nion, -That if a man bave a Benefice with Cure worth above 8 /. 


Coltand Gles- 
wer verl. Bi- 


he cannot without Qualification and Diſpenſation procure another ſhop of C«- 
with Cure, to be united toit after, though they make but one Be- wenrry and 
nefice, for this Cautel of Union is provided for by Name: But of £<?</4- 
Unions before, he is of another Opinion z Caſe Cole , Fob, 9ÞReP: 


Rep. | 

(7+) In ancient times the Pope yſed to. grant Diſpenſations of 
the Canons in this Realm, and ſo might the King have done. The 
firſt Statute that reſtrain'd the power of the Pope , was that of 21 
H. 8, of Pluralities : That the Church ſhall be void, notwithſand- 
ing any Grant of the Pope: Alfo the power of the Pope was taken 
away by the Statute of 25 H. 8. Before that of the 21 H.8. the 
Pope might have diſpenſed with a man to have twenty Beneticeszand 
ſomight the King. The 21 H. 8, was the firſt Statute, or Law , 
which gave allowance for Pluralities, afterwards by. the 28 H.8. 
the power of the Pope was given to the King: But as it was ſaid 
and agreed, in the Cafe of Evans,and Aſcough , that was not by way 
of IntreduGion , but Cxmulative and by, way of Expoſitiov. And 
by that Statute the Archbiſhop of Canterbary had in this matter: a 
concurrent power with the King, and Diſpenſation granted by the 


King, or by the Archbiſhop, is good Cr). Allo in, the ſaid Caſe (r) Hill.22. 
it was agreed by all the Juſtices, That if a Parſon or Dean in Exg» Jac-B.R: rot. 


land doth take:a Biſhoprick in Ireland, it makes the firſt Church 


1164. Evans 
verſe. Aſcough 


void by Ceſlionz becauſe Irelayd is a Subordinate, Realm to Eng- Latch. Rep. 


Q laxd, 
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land, and governed by the ſame Law : For it was there agreed by: 
all, as well by the Juſtices as thoſe of the Barr, -That if a Parſon or 
Dean in England take a Biſhoprick in Ireland, the firſt Church is 
void by Ceffion. Juſtice Phitlock gave this Reaſon for it, Becauſe 
there is but one Canon Law per totam Ecclefiam , and therefore 
wherever the Authority of the Pope extended it ſelf, be it in one or 
divers Realms, the taking of a Biſ-oprick: made the Dewmnary or Par- 
ſonage void. Nemo poteft habere duus Militias, nec duas Dignitates, 
& eft impoſſibile quod unus homo poteſt efſe in dxobus locis uno tempore, 
And 5 R. 2. F. Tryal 54. the whole Spiritnal Court is but ane 
Court 3 which Book is very remarkable to that purpoſe, That the 
Canon Law is but one Law : Which Reaſon was alſo given by Ju- 
{tice Dodvridge in the fame Cafe, and upon the fame point , who 
faid, That the Law of the Church of Englayd is not the Pope's 
Law, but that all of it is extracted out of Ancient Canons; as well 
General as National; Another Reaſon which he then gave was, Be- 
cauſe Ireland is a Subordinate Realm, and governed by the fame 
Law: Becauſe althongh before the time of H. 2. they were ſeveral 
Kingdoms or Realms,” yet the Laws of England were there Pro- 
claimed by King Fohn, and is fubje& tothe-Eaws of England. And 
if the King, having a Title to Prefent to a Church in Ireland, con- 
frm it to the Incumbent under the Great Seal of Exgland,it is good, 
(-)Ibid. £.234+ 45 E4. 3.70. (5), 
'  (8.) In Savacre's Cafe it was adjudged in the Common Pleas, 
That if a Baron, or others menttoned in the Statute. of 21 H, 8, 
take divers Chaplains which have many Benefices, and after they 
diſcharge their Chaplains from their Service; they ſhall retain their 
Benefices during thetr Lives , and if the Baron takes others to be 
his Chaplains , they cannot take'many Benefices during the Lives 
of the others, which are Beneficed and Diſcharged of their Servi- 
ces; for if the Law were otherwife, the Lords might make , any 
capable: of holding Benefices by admitting them to be theix Chap- 
(2) Savacre's lains (t#). bs | 
_— Owens (9. T.-prayed a Prohibition to the Arches; the Cafe was this, 
T One haca Recovery ina Dare Tnpedir, and he had a Writ to the 
Biſhop againſt T. upon which A. his Clerk was admitted , &c. and 
after the Recovery died, and T. fappoſing his heir to he in the 
Ward of the King, and: that the faid 4. took - another Benefice 
without fuffctent Qualification » by' which the Church was void by 
Ceflion , and heattained-a Preſentation of the 'King, and he was 
Admitted, &c. by the Loxd-keeper, being within the. Dioceſs of 
Lincoln, and A. fucd him in the Ecckſiaftical Court, and T. pray- 
ed a Prohibition, and it was granted per totam Curian; for with- 
oat queſtion there” avght nothing to be queſttoned in the mags” 
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cal Court after the Induction of the party: And whether it is a 

Ceſſion or not, doth properly belong to the Common Law: And 

Foxes cited a Judgment in William's Caſe according. Note;that by 

the Conſtitution of Otho and Othobox, That Inflitution and InduQi- 

on is voidable in the Ecclchtiaſtical Court, it no Prohibition be 

prayed (». (n) Thorntor's 
(10.) Mthe Caſe of the King againſi the Archbiſhopof Canter- Caſe. 

bury and Thomas Praft Clerk ina Quare Impedit, was vouched Hol- Whinch Reps 

land*'s Caſe in Cok*41, 51. to fhew that there is a difference be- 

tween Voidance by AQ of Parliament, and Voidance by the Eccle- 

fiaftical Law ; For before the Statute-by the taking of the ſecond 

Benefice, the firſt Church was void 3 but notfo that the Lapſe in- 

curred -upen'it, And as for Pluralitics , the words of the Statute 

are, That it ſhall be void , as if he were naturally dead and there- 

fore if a man takes a ſecond Benefice and dies , Iffue_ought to be 

taken, whether the firſt vacavit per mortem; And it is found , 

That Not: For it was void: before the death of che Incum- 

bent (w.) Z ; (»)The King 
(11,)-P,” was Collated, Infiituted, and Indaced by the Biſhop againft rhe 

of Exeter, Patron Dr. Hall ; the BiſhopCollates another, pretend- Archbiſhop 

ing that the firft Incumbenit had taken a ſecond Benefice, whereup- % OP 

on the firſt was void 3 and revera the firſt Incumbent had a Diſpen- Fethey's Reps 

ſation: And notwithſtanding that, the Biſhop Sequeſers the Bene- 

ficez and-upon Diſcovery thereof tothe Court, a-Prohibition was 

granted (X). (x) Pinſor's 
(12. In Bexe's Caſe againſt Trickett, the point was , Whether Caſe in #et- 

the value of the Charch for Pluratity by 2 1 H.8.thall be eight powndls !cy's Reps 

according to the Book of Rates and Valuation in the Firſt-fruits Ot- 

fice, or according to the very value of the Church per Aunum. At- 

kinſon, That according to the value of the King's Books : For the 

Parliament never thought that any man could live upon fo little as 

right pounds per Annum, which is not {ix pence a day. Note, 38 

E. 3,4. and Dyer 237. but by the Conrt, That it ſhall be accord- 

ing to the very valueof the Church in yearly value in the Statute 

of 21H. 8. And by Gawdyand Fenxer, to whom agreed Telverton, 

That the eight pound ſhall be accounted according to the very value 

of the Church per Annum(y). CO) Trin-436 
( 13.) In a Qyare Impedit it was doubted, If A. having two Be- Eliz.B, R. 

nefices with the Cure by Diſpenſation , and then takes a third _ vert. 

Benefice with Cure, If now both the firſt Benefices, or the firft A 

of them only be void. Hieron ſaid, That it was adjudged that both (7) The Xing 

of them ſhould be void (z). againſt the Bi 
(14.)) If che King grant a Licence to an Incumbent to be an In- 9p of Chi 

cumbent and a Biſhop, and he afterwards be made a Biſhop, the \,-*Rep. 

Q 2 Benetice 


300 Of: Plaralitie. 


ea) 11H.4.60. nefice is not void (a). Hemry de Blois, Brother to King Stepbey, 
H.39.E!.B.R- was Biſhop of Wrncheſter, and Abbot of Glaſſenbury (b). 

1 pf —_ C15.) It ſeems that at the Common Law, if an Incumbent had 
Cur.Ref; 1+.3-taken a ſecond Benetice with Cure, neither the firſt nor the ſecond 
(5)Liber Suc- had been void (c). But by the General Council of Lateran , held 
ceſſjonis 19 in the year 1215. it was ordained, That if a man took divers Be- 
(<)C0.4Hol- refices with Curc of Souls, the tirit ſhould be void, unleſs he had 


Cot Big: a Diſpenſation from the Pope (4). This Conſtitution of the ſaid 


by 79. General Council is ratified and confirmed in Pecham*s Conſtitutions 
(<) Lindw- at» a Provincial Synod held in this Realm (e), Allo if an Incum- 
t0-5 1. bent take a Sccond Benefice with Cure, whereby the firſt is void 


by the Canon as to the Patron, fo as he may Preſent before any 
Deprivation, yet until Deprivation it is not void as to a Stranger 
for if he ſues a Pariſhioner tor Tithes, the taking of a ſecond Bene- 
fice is not any barr to him. Trin. 13. Car. B. R. per Juſtice Bark, 
"OR which Juſtice Telverton in his Argument in Pruft's Caſe ſaid, That 
if og eas ae it had been ſo Adjudged (f). And if an Incombent of one or 
ment. lit, L, morc Benefices with Cure be conſecrated Biſhop, all his Benefices 
P38-353s are ipſo fafio void 3 upon which Voidance the King, and not the 
Patron, is to Preſent to the Benetices ſo void by Ceſſion 3 and any 
Diſpen ſation after Conſecration comes too late to prevent the Void- 
ance; for the Pope could formerly ,. and the Archbiſhop now, can 
Co) Edes vers, lufficiently Diſpenſe for a Plurality by the Statute of 25 H. 8. (g). 
the Biſhop of The chict Textof the Canon Law againſi Pluralities ſeems to 
44 Ss m be that of the Decretal de Prebend, & Dign. c. de multa , where it 
82. Rep» ;, ſaid, That in Concilio Lateranenſi probibitum, ut nul diverſys 
Dignitates Ecclefiaſticas, vel plures Eccleſias Parochiales , recipe- 
ret, contra Sanforum Canonum Inſtitnta, &c. Et preſenti decreto 
Ratuimws , ut quicrnque receperit aliquod Beneficium caram ba- 
bens atimarum aunexam, ſi prius tale heneficium habebat, ſit ip- 
ſo jure privatus, &+ fi forte iliud retinere contenderit, etiam ali 
fpolietur, ec. Conſonant to which is that in Decret. Cauſe 21. 9, 1. 

11 duabus Eeclefiss Cleric conſeribi nulio modo poteſt. 
In the Cafe of a Commendam adjudged in Ireland, the Original 
and Inconvenience of Diſpenſations and - Nox obſtante's was well 
0 OT weighed and conhidered 3. where it was ſaid, That the Nozu obflanie 
GB. on, Ire In Faculties and Diſpenſations was invented and firſt uſed in the 
land en le Court of Rome ; for which Marſil. Pat. pronounced: a-Ke againlt 
Caſe deCom: the ſaid Court, for introducing that clauſe of Nox obſtaute, That 
thi = it was an ill Preſident, and miſchievous to all the Commonwealtas 
Sridn Hers fall of Chiiltendom. For the Temporal Princes perceiving that the 
& Roberr Popediſpenſed with Canons, in imitation thereof have uſed their 
Wale, Davis Prerogative to diſpenſe with their penal Laws and Statutes, when 


Rep- as before they. cauſed their Laws to.be religiouſly obſerved, "_e the 
aws 


Of Phuralities, 


Laws of the Meder and Perſians, which could not be diſpens'd 
with. See the Caſe of Penal Statutes Co. 7. fo. 36.v. For this Rea- 
ſon it was that a Canoniſt ſaid , Difpenſatio eft vulnus quod valne- 
rat jus commune, And another faith, That all abuſes of this kind 
would be reformed , Si duo tantum verba, viz. | Non objtante | nox 
impedirent. And Matth, Par. in Anno Dom. 1246. having recited 
certain Dccrees made in the Council of Lions, which were benchci- 
al for the Church of Exgland, Sed omnia bec & alia (lays he) per 
boc repagulum | Non. ob(jante | infirmantur. 

(16.) Ina Quare Impedit the Caſe was, Dr. Playford being 


Chaplain of the King, accepted a Benefice of the Preſentation of a Hill. 1610. 


common perſon; and he after accepted another Preſentation of the 
King, without any Diſpenſation, both being above the value of 
eight pounds per Annum, The Qyqeſtion was, Whether the firtt 


Benehce was void by the Statute of 21 H.' 8. cap. 13. For it that Murr.y,Clerk, . 
were void by the acceptance of the ſecond Benetice without Di» Brown!.pa.2, 


ſpenſation, then this remains a long time void, fo that the King 
was intituled to preſent by Lapſe, and preſented the Plaintiff, The 
Statute of 21 H. 8. provides, That he who is Chaplain to an Earl, 
Biſhop, &c. may purchaſe Licence or Diſpenſation to receive, have, 
and keep two Benefices with Cure , provided that it ſhall be law- 
ful for the King's Chaplains , to whom it ſhall pleaſe the King to 
give any Benefices or Spiritual Promotions, ro what number ſoc- 
vcr it be, to accept and reccive the ſame without incurring the 
danger, penalty, and forfeiture in this Statute compriſed 3 upon 
which the Queſtion was, Whether by this laſt Proviſo, a Chaplain 
of the King having a Benctice with Cure above the value of cight 
pounds per Annum , of the Preſentation of a Common perlon , 
might accept another Benehice with Cure over the vaiue of cight 
pounds alſo of the Preſentation of the King without Diſpenſation ? 
The words of the Statute, by which the firſt Church is made void, 
are, That if any Parſon having one Benchce with Cure of Souls. 
being of the yearly value of eight pounds or above, accept or take 
any other with Cuxe of Souls, and be Inflituted and Inducted into 
poſſctlion of the fame, that then, and immediately after ſuch 
poſſciſion had thereof, the firſt Benctice thall be adjudged in che 
Law to be void ; Vide Holland's Caſe, 4 Co.75.4. This Calc was: 
not argued, but the point only opened by Dodesidge, Serjeant of the 
King, for -the Plaintiff. 

(17.) 4, was Parſon of M. which was a Benchce with Cure ; 
of the value of eight pounds, and was Chaplain to the Earl of $; 7": 
and obtained a Diſpenſation to accept of another Benctice, modo ſit 


and Lyn"'s 


within Ten miles of the former, which was contirmed under the ©, 
Great Seal: He accepted of auvther.Benctice Seventeen miles Ci-par.z 


ſlant 


© 3. 
— 
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Mich. 41 & 
42 Eliz.B.R, 
The Queen 
and Page's 
Caſe.Cro.p. l, 


Cro. ibid. 


Cro. ibid. 


The Queen 
and Darcie's 
Caſe.Cro.p.t. 
Or. Drurie's 
Caſe. vide 
Moor's Rep. 


ſtant from the firſt, and was Inſtituted and Induced, both Beneh- 
ces being within the Diocelſs of Lincoln, The Archbiſhop in his 
Viſitation Inhibited the Biſhop of Lincoln not to execute any ]u- 
riſdicion during his Vilitation : It was found that the Patron had 
negleRed to preſent to the firſt Benehice within the Six months; 
and that the Biſhop of Lincoln within the ſecond Six months Colla- 
ted one to the frſt Benefice , who was Admitted and Induded. 
The points were, Whether (1)-S: modo was a Condition in this 
Licence, and made the firſt -Benehce void when he took the 
Second ? (2.) Whether the Biſhops Collating, during the time of 
the Archbiſhop's Vilitation, and after his Inhibition, was good ? 
Reſolved, T hat in the principal Caſe, $i modo ſhould not be taken 
for a Condition, and that the Benefice ſhould not be void quoad the 
Patron, as the taking of a ſecond Bencfice is by the Statute of 21 
H. $. and then the ſecond point of the Collation by the Biſhop, in 
the time of the Vilitation,and alfo the Inhibition, will not be material. 

(18.) Quare Impedit, pretending the Church void for Plarality; 
The Defendant ſaid he was Chaplain to the Lord M. and pleaded 
a Difpenſation from the Archbiſhop of Canterbury, and Confirmation 
thereof. In the Letters of Diſpenſation the words were (mention- 
ing the two Benefices to be of ſmall value) nnimus anueximus & 
incorperamus , the ſecond Benehice tothe firft without the word of 
Diſpenſamus thereof; The Court held jt a ſufficient Diſpenſation ; 
for it is not of neceſſity to have the word Diſpenſamus > and if the 
Circumſtances prove it,it is ſufficient, 

(19.)) In the Caſe between Whetſtone and Higford, it was held 
by the Juſtices, That if the Queen retains a Chaplain by word on- 
ly, yet heisfuch a perſon as may have a Plarality within the Sta- 
cute of 21 H.8, of Pluralities, and is a perſon able to make a 
Leaſe. And in a 2xare Impedit it was Reſolved, That if there 
be two Parſons of one Church, and each of them hath the entire 
Cure of the Pariſh, and both the Benefices be of the value of cight 
pounds, and the one dieth , and the other be preſented , it is a Plu- 
rality within the Statute of 21 H.8, 

(20. The Countcſs of K. being a Widow,retained two Chap- 
lains, and after retained a third 3 the third purchaſed a Diſpenſati- 
on to have two Benehices with Cure, and he was advanced accord- 
ingly , whereof the firti was above the value of cight pounds ; It 
was adjudged in this Caſe, and afterwards affirmed in a Writ of 
Error, That he was not lawfully qualitied within the Statute of 
21 H.8S. by which the firft Benehce, by acceptance of a ſecond , 
was void; and that the Title did accrue to the Queen to pre- 
ſent 3 for it was Reſolved, That the Statute gives power to a 
Countels to retain two Chaplains and no more , and when the Sta- 
tute 
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tute is executed {he cannot retain a third Chaplain; and the Retain- 
ex of the third cannat diveſt the capacity of Diſpenſation which was 
velicd by her Retainer in the zwo firſt Chaplains, 
(21.) A Parſon havinga Benetice of the value of cight pounds , Mich.qz & 44 
took a ſecond Benetice without Diſpenſation, being above the value Eliz, B. R. 
of cight pounds : The Court took noconſideration of the Statute of Fond ard 
26 H. $.-and the value there mentioned, but regarded only the true -dwage 3 Caſe, 
value of the Benefice. OO 
(22.) For Title to an Avoidance the Statute of 21 H.S.was plea- Acer ard the 
ded, touching the taking of a ſecond Benefice with Cure Ifſue was B:ſhop of 7e. 
upon the InduGion 3 by which it ſeemed to be admitted, That Ad- gs a 
mifhon and Inſtitution did got make the firſt Benetice void without, gg 
Induction, | 

(23.) 2nuare Impedit brought, the Defendant pleaded the Statute 
of 21 H.8. cap.13. of Pluralities, that the laſt Incumbent had a Be- 21 H.8.c.13. 
netice with Cure of the value of cight pounds, and took another Be- 
nefice and was Inducted 1 Eliz. upon which the Queen did prefent 
the Defendant by Lapſe : The Plajntifi ſhewed the Provifo in the 
Statute of 25 F,8.cap.2 1, That Chaplains qualified might purchaſe 25 H.8.c.21: 
Diſpenſations and take two Bencfices, and that 1 Elrz. before the 
Parliament he purchaſed a Diſpenſation from the Pope, and after he 
took the ſecond Benetice, and died, The Queſtion was, Whether 
before the Statute of 25 H. 8. the Pope might grant Diſpenſations ? polman and 
It was Reſolued, he could not 3 for that the King's of England had the Biſhop of 
been Sovereigns within their Realms of the Spiritualtiesz and the we gt ; 
Juſtices held, That the Diſpenſation in queſtion was made x Eliz; ny a 
and ſoout of the Statute of 25 H. 8. cap. 21, and that this Diſpenſa- 
tion to retain a ſecond Beneftice was againſt the Statute of 21 FH. 8, 
cape 13, 

(24.) The Counteſs of K, had two Chaplains by Patent, a third 7. Queen 
had no Patent of Chaplainſhip, but he was firſt Retained, and took Biſhop of : 
two Benetices by Diſpenſation ; It was Adjudged , he was lawful Zincoln and 
Chaplain; for the Patent is not of neceſſity, but only in caſe where 5tiftrg's Cale 
he hath cauſe to ſhew it, and here he hath no cauſe to ſhew it, bc- 3%” * ney 
cauſe her Retainer was good without a Patent. 

(25.) The Caſe between Robins,Gerrard,and Prince was in effc&t 
this, viz. Aman is Admitted, Inltituted, and Inducted into a Bene- 
fice with Cure of the value of eight pounds, and afterwards the King 
preſents him to the Church of D. which is a Benetice with Cure, and 
he is Admittted and Inſtituted. The Archbiſhop grants him Let- 
ters of Diſpenſation for Plurality, which Letter the King Confirms, 
and afterwards he is Induced to the Church of D. In this Caſe it 
was Adjudged, That the Diſpenſation came too late,becaulc it cane 

aſter the Inliicution 3 for by the Inſtitution the Church js full againt 
all 


of P luraltties, 


Meor ibid. 


all perſons except. the King and as to the Spititualties, he is ful 


Parſon by the Inftitution. (2. Reſolved, That admit the Church 
was not full by the Inſtitution until Induction, yet the Diſpenſation 


came too late ; for that-the words of the Statute of 21 H.8 of Plura- 


licics are | may purchaſe Liceuce to receive and keep two Benefices with 
Cure of Souls, ] and the-words of Diſpenſation in this cafe, were reci- 
pere & retinerez and becauſe by the Inſtitution the Church was full, 
he could not purchaſe Licence to receive that which he had before, 
and he cannot retain that which he cannot receive. | 

(26. In the caſe of a Prohibition it was Reſolved, That by the 
Common Law before the Statute of 21 H. 8. the firſt Benetice was 


Armiger and Void without a Sentence Declarative, ſo as the Patron might preſent 
Helland'sCaf, without notice. (2) That the Statute of 21 H. 8. of Pluralities 
Meor's Rep. js a general Law of- which the Judges are to take notice without 


pleadingof it. (3-.) That the Queen might grant Diſpenſations as 
the Pope might, in caſe where the Archbiſhop had not Authority by 
the Statute of 25 H.8. to grant Diſpenſations , becauſe all the Au- 
thority of the Pope was given to the Crown by the Statute. But 


yet the Statute, as to thoſe Diſpenſations which the Archbiſhop is to 


grant, hath Negative words, and the Biſhop ſhall make the Inftru- 
ment under his Seal. 
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Of Deprivation. 


1. What Beprivationis, end iz what Court to be pronounced. 

2, The Cauſes in Law of Deprivation. 

3. In what Caſes Deprivation iplo facto, without. auy Declaratory 
Sentence thereof, may be. | 

4. A Cardinal*s Caſe of Deprivation by reaſon of Miſcreancy. 

5. The Papal Deprivation by reaſon of Marriage: | 

6, What the Law # in point of Notice tothe Patron, incaſe of De- 
privation by reaſon of meer Laity or Nonage. ; 

7, The difference of operation in Law between Malum prohibitum 
and Malumin ſc; and in what Caſes of Deprivation Notice 

ought to be given to the Patron. 

8, Deprivation by reaſon of Degradation z which Degradation at 
the Canon Law may be two ways, 

9, Cawdry's Caſe of Deprivation for Scandalous words againſt the 
Book of Common Prayer , ſentenced by the High Commiſſion- 
ers. 

10:Deprivation for Non-conformity to the Eceleſiaſtieal Canons, by 
the High Commiſſioners, agreed to be gosd, 

171, Deprivation for #0t Reading the Articles of Religion aceording 
to the Statute of 13 Eliz. 

12. Deprivation by the High, Commiſſioners for Drunkennefs. 

13, The Church is not void by the Incumbents being Deprivable, 

-, without Deprivation. --. 

14. For an Incumbent t6 declare bis Aſſent to the Articles of Re- 
ligion, ſo far as they agree with the Word of God, is 
aot that unfeigned A(ſent which the Statute requires, 

45. A Charch becomes void preſently upon not Reading the Arti- 

cles., and there needs not any Deprivation in that 

Caſe. . | 

.I6, or wherein a Sentence declaratorie for Reſtitution makes a 
Nullity iz the Deprivation. 

I7. An Appeal from a Sentence of Deprivation, prevents the 

_ Church's being wid pro tempore. 

18. Upon Deprivation for meer Laity or Incapacity the Lay- 
ra muſt have Notice ere the Lapſe incurrs againjt 

im, 
R r 19. At 


0f Deprivation, ; 
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19. An Trcumbent Excommunicated, and ſo obſtinately perſiting 
40 dates, is Deprivable, 


(1.) |D ET is a diſcharge of the Incumbent of his Dig- 


nity or Minifiery. , upon ſufficient cauſe againſt him 
conceived and:praved:s for bythis he loſeth the Name 
of his Firſt Dignity , and that cither by a particular Sentence in the 
Ecclchaltical Court, or-by a general Sentence by ſome poſitive or 
Statute-Law of this Realm: So that Deprivation is an Eccleſiaflical 
Sentence Declaratory , pronounced-upon due proof inthe Spiritual 
Court, whereby an Incumbent being legally diſcharged-from Offi- 
ciating in his Benefice with Cure, the Church pro tempore becomes 
void ;. Se that it.is in effecthe Judicial incapacitating-an Ecclcſtaſti- 
cal perſon of holding; or enjoying his Parfonage, Vicarage,or othet 
Spiritual promotion-or dignity, by an At of the Ecckhiaftical Law 
only in the Spiritual Court , grounded upon fafficient proof there- 
of fome Ad or Defect of- the Ecclcftaſtical perſon Deprived. 
This is ane: of: the means whereby there cores an Avoidanceof the 
Church, if ſuch Sentence be not- upon an Appeal repealed. The 
cauſes; of: this Deprivstzen by the Canon Law arc mariy, whereof 
ſome only are practicable with us in the Ecclefiaftical Laws of this 
Realm , and they only. ſach as are confonant to - the Statates'and 
Common: Eaw of this Kingdom. TA 
(2.) All the Cauſes of Deprivation may be reduced to theſe Fhree 
Heads :. (2) Wantfof Capacity, (2) Contempt. (5): Crime. 
But more particularly ,. It is evident, that the more uſual and*more- 
practicable Cauſes of this Deprivation are fuch as thefe, viz, a meer- 
Laity or want of Holy Orders according to the Church of Exgland, 
Vliterature or: inabHity for difcharge of that- Sacred: FunRion,, 1i-- 
religion, groſs Scandal , ſome heinous: Crime, as Murther, Man- 
ſlaughter, Perjury, Forgery,8c. Villany, Baftardy, Schiſm, Hereſie, 
Miſcreancy, Misbelief, Atheiſm, Simony, ** IMegat Pluratity , +In- 
corrigiblencſs and obſtinate Diſobedience to the approved Canons 
of the Church, as alſo to the Ordinary, *Non-conformity, Refuſal 
to ute the Book of Common Prayer, ox Adminifter-rhe Szeraments 
in the order there preſcribed 3- the uſe of other Rites or: Ceremonies, 
order, form, 0: c:lebrating the ſame, or of other open and'publick 
Prayers; the preaching or publiſhing any thing-in derogation there- 
of, or depraving the ſame having formerly been convidted for the 
like offence (4).; the not Reading the Articles of Religion within. 
Two months-next after InduQtion, according-to the Statute of r3_ E- 
liz.cap.12, The not Reading publickly and ſolemnly the' Morning 
and Evening Prayers appointed for the ſame day according to the 
Book of Common Prayer, within Two months next after Indudi- 
| | on 


w— 


Of Deprivotion. 307 


Gn 


on on the Lord's Day 3 the not openly and publickly declaring be- 
fore the Congregation there Aſſembled his unfeigned affent and 
conſent (after ſuch Reading ) to the uſe of all things therein con- 
tained , or in caſe of a lawful Impediment , then the not :doing , 
thereof within one month next after the removal of ſuch Impe- $4 4 Care3, 
diment (b); a Conviction before the Ordinary of a wilful main- (c)13 E1.c12, 
taining or afhrming any DoEtrine contrary to the 39 Articles of Re- 5.Br. 2. tit. 
ligion, a perſiftance therein without xevocation ot his Error, or re- Trial 54. 
afirmance thereof after ſuch Revocation ( c ) likewiſe Incontinen- Cy - 
cy, Drunkenneſs, and 40 daies £:xcommunication : To all which ;1,z,z cauſe of 
might alſo be added Dilapidation, for it ſeems anciently to have Deprivation. 
been a Dilapidator was a juk cauſe of Deprivation, whether it were Hill. 9 Jac. 
by deſtroying the Timber-trees, or committing walte on the Woods _ nnoky 
.of the Church-Lands,. or by putting down or ſuffering to go-to de- yerCrriemen; 
cay the Houſes or Edifices belonging to the ſame (4); as appears Brownl Rep. 
by Lyferd's Caſe (e)), as alſo in the Biſhop of Salibury's Caſe (f), par 1.4ions, 
-ConviRtion of Perjury in the Spiritual Court according to the Ec- ip E.2.16 
defaftical Laws, which although (as aforeſaid) it be-a jult-Cauſe 394 Hs = "I 
of Deprivation, muſt yet be {1gnified by the Ordinary to the'Patron 2 H.4.3. by 
(2); 4 alſo muſt that Deprevation,which isTauſed by an Incapacity 7hirwis. 


of the party Inftituted and Inducted for want of Holy Orders (b). _— + ay 


(ec) Corllpar.40.49.in Zyford's Caſe. (f) Mich 12 Jac.B.R. vid.Parſ.Law,cap, 17. Co. 
- > 9 E. 4-34. (@ 33E-3.2&53. 5 He7.14,2cc. (b) 13 El.Dyer 292. acc St,21 

«YC, 190 

 (3:). By the Statute of 21 H8. if an Incumbent having a Bene- 
fice with Cure of Souls, value 8 /, per ann. take another with Cure, 
immediately after Indu&ion thereunto, rhe former is void, and void 
without any Declaratory Sentence-of Deprivation in the Ecclehafti- 
cal Court, in cafe .the Second Benefice were taken without a Dif- 
penſation.3 and of ſuch Avoidance the Patron is'to take notice at G) Mich. 9 
his peril (i). And as Avoidance may be by Plurality of Benefices 64;.c. 8. _ 
incompatible,wittiout Diſpenſation : fo alſo 'by not Subſcribing unto, 441.75: Xtng 
and not reading the 39 Articles (as aforeſaid) which by the Statute and the Biſhop 
of 13 Eliz,c.12. isa Deprivation ipſo fafio, as if the Incumbent -4 = qo" 
were naturally dead 3 inſomuch that upon ſuch Avoidance there xy on 0-252, 
necd not any Sentence Declaratory of his Deprivation, but the very acc. 
pleading and proof of his not Reading the'faid Articles, is a ſuffici- 
ent Barr to his claim of Tithes , without any mentioning at all his po 30 <2 
being deprived in the Eccleliaſtical Court (4). Yet Sir Simon A 
Degge in his Parſons Counſellor putting the Queſtion, What ſhall be 26judg. vids 
intended by the words [.Deprived ipſo fafo, ]as whether the Church Parſe Zaw, 
{hall thereby immediately .become void by the Fat done, or not marr or 
till Convition or Sentence Declaratory? modefily waives his own G4; in yaugh. 
' Opinion , and fays it is a Quere made by Dyer, what ſhall _— Reps 

| Rr 2 tende 
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tended by the words | ipſo faffo Excommunicate] for ſtriking with 

(I) Dyer 275. a Weapon in the Church-yard (1), a!beit by the Canon Law, which 

+ P+48, condemns no man before he be heard, requiritur ſentextia Declaty. 

(m) Parſe Co. ria.(m), 

Etta (4+) Touching Deprivation by reaſon of Miſcreancy, the Cardin}, 
who by the Biſhop of Durbam was Collated to a Benetice with Cure, 
is (it ſeems) the ſanding Prefident ; in which caſe it was Agreed, 
that notwithſtanding the Cardinal's being deprived for his Miſ- 
creancy in the Court of Kome, yet whether he were Miſcreant or 
not, thould be tried in Ezglaud by the Biſhop of that Dioceſ;: 

£2) Vid.s R.2. where the Church was (# ). 

F _ _ IG. (5.) Among the many Cauſes of Deprivation forementioned you 

OE a4 Yerb. Je not find that of Marriage in the Pricſt, which was anciently pra- 

Deprivation. icable, as appears by what the Lord Coke reports touching an In- 
cumbent in the time of King Ed.6. who being Deprived in Queen 

Marics daies , partly becauſe he was a Married perſon, and partly 

becauſe of his Religion, was reſtored again in the timeof Queen 

Elizabeth. In whoſe Caſe it was Adjudged, That his Depriva- 

tion was good until it was voided by a Sentence of Repeal, where- 

Cat by he became Incumbent again by virtue of his Firſt Preſentation 

(okg ira without any new Preſentation, Inſtitution , or Induction (0). In 

Caſe. thoſe days it was held, That the Marriage of a Prieſt was a ſufficient 
cauſe to deprive him of his Benefice. Mich.4.Ma. Dy.133., 

(6.) In the Caſe where a meer Lay-man is Preſented, Inftituted, 
and Induced, he is (notwithſtanding his Laity) ſuch an Incumbent 
de fatto, that he is not Deprivable but by a Sentence in the Eccle- 
fiaſtical Court 3 but then the Ordinary is in that caſe to give Notice 
of ſuch Deprivatica.to the Patron otherwiſe, in cafe the Ordinary 

{p) 13 Eliz.. for that cauſe refuſed him , when he was Preſented by the Patron 

Dy-292» (p_). But where Non-age is. the cauſe of Deprivation , as when one 
under. the age of 23 years is Preſented, Notice is tobe given, it 
having been Adjudged, That no Lapſe ſhall incurr upon any Depii- 
vation ipſo fas without Notice , ſeeing the Statute of 13 Elzz. 12, 

(9) Trin. 18. fays nothing of Preſentation z which remaining in force, the Patron 

Car. B.Re the ought to have Notice (q). 

; net 4; 4 (7.) Asin the Admiſſion of a Clerk to a Benefice whatever is a 

Caſe. Marſh. Legal impediment , will alſo be. a ſufficient cauſe of Deprivatios : 

x19« #ughe's 10 in xeference to both, the Law takes care to diſtinguiſh between 

Abridg.verb. that which is only Malam probibitum, and that which is Malum in 

Peprovatien, (4, and therefore doth not hold the former of them , ſuch as fre- 
quenting, of Taverns, unlawful Gaming, or the like, to be a ſuffici- 
ent cauſe of a Clerks Non-admiſſion to a Benefice, or of his Depri- 

TEENY vation being Admitted (r)): Otherwiſe, if youcan affe& him with 

G&Y\'9Eliz. that which is Malzm in ſe; in which caſe Notice is to be given the 
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Patron by the Ordinary , of the Cauſe of his Refuſal or Depriva* 


tion(s)3 as alſo it.is in caſe of Deprivation for not Subſcribing (+) 12 Eliz. 
or not Reading the 39 Articles of Religion according, to the forcſaid PyCr 293-acc: 


Statute of 13 Eliz.12. which Notice ought to be certain and par- 
ticular, a general Notice of Incapacity not ſufficingz in which caſe 


an Intimation of ſuch particular Incapacity affixed on the Church « | 


door (if the Patron be ix partibus longe remoti,or may not ealily be 
affected therewith) will anſwer the Law. Vid. 18 Eliz, Dyer 346. 
22 Eliz, Dyer 369. & 16 -Eliz, Dyer.327, & Co. par.6.29. Green's 
Caſe, | . 
(8.) It isevident from the Premiſſes , That a Deprivation from 
an- Ecclcfiaſtical Benetice will follow upon a Diſgrading or Degra- 
dation from the Eccleſiaſtical Function or Calling , for this Degrada- 


the Clergy , and for the credit of. the whole profeſſhon thereof, 
That if any man among. them committed any thing worthy of 
death or open ſhame, he was not fhrſt executed'or expoled to Pub- 
lick diſgrace , until he had been degraded by the Biſhop and his 
Clergy 3 and fo was executed and put to ſhame, not as a Clerk, but 
as a Lay-MalefaGor ; which regard towards Eccleliaſticks in reſpe&t 


of the dignity of the Miniſtry , is obſerved by a Learned Author (+) Rid!. 


to be much more Ancient, than any Papiſtical Immunity (x) 3 and 
is ſuch a Priviledge as the Church, in reſpe&t. of ſuch as once waited 
on the Altar, hath in all Ages been honoured with... 

(9. ) Rebert Cawdry Clerk, Recor of the Church of L. was de- 
prived of his ReQtory by the Biſhop of London and his Collegues, 
by virtuce'of the high Commiſſion to them and others directed, be- 
cauſe he had pronounced and uttered ilanderous and contumelious 
words againſt and in depravation of the Book of Common Prayer ; 
but the Form of the Sentence was , That the ſaid Biſhop by an1 
with the aſſent and conſent of Five others of the {ſaid Commitſho- 
ners his Companions, and namely which Deprived him. It was not 
found that the Commiſſioners were the Natural born Subjects of the 
Queen, as the Statute Enacs.: that - they ſhould be. And: it was 
moved, That the Deprivation was void ; (1). Becauſe,that whereas 


the- 


View. p.2» 
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the Commiſſion is to them, or any Three of them,-of which the 
ſaid Biſhop to be one amongſt others, it ought to have been the 

+ Sentence of them all ( according to the Authority given to them, 
which is equal) and not of one with the affent of the other, 
(2) Becauſe it is not found, that the Commiſſioners are the Natu- 
--ral born Subjects of the Queen, as'by the words of the Statute they 
ſhoald be. {3.) Becanſe the puniſhment, which the Statute pro. 
vides for thoſe of the Miniſtry 'which deprave-this Book, is toloſe 
the profits of all their Spiritual promotions but for a year, and to 

| be Impriſoned by the ſpace of Six months, and not tobe Deprived 
till the Second offence , after that he had been once committed; 

. and therefore to deprive him for the'Firſt offence was wrongful and 

- - contrary to the'Statute, But the whole Court, for the Form of the 
Deprivation , it-is that which is ufed in the Ecclchiaftical Courts, 
which al waies names the chief in Commiſſion , that are preſent at 
the beginning of the Sentence, and for the other they mention them 
unly as here; but of their aſſent and confent to it, andiin ſuch caſes 
we ought to give credit to their Form, and therefore it is not tobe 
compared to an Authority given at Common Law by Commiſhon, 
And it is to be intended , that the Commiſſioners were*the 'Natural 
born Subjects of the Queen, unleſs the contrary appear: But here 

at the beginning it-is found , That the Queen Secundum tenorem & 
effetum Au predig. had granted her Commiſſion to them in cau- 
fis- Eeclefiaſticis , iand;;therefore it appearcth ſuthiciently , that they 
were ſuch as the Statute wills them to be. And for the Deprivati- 
on, they-all agreed that it was good , being done by Authority of 
the Commiſſion; for the Statute is to be underfiood , where they 
proſecute upon the Statute by way of Indi&ment, and not to re- 
ſtrain the Ecclefiaftical Juriſdition , being alſo but in the Affirma- 
tive. And further, by the Act and their Commiſſion they may 
proceed according to their diſcretion to puniſh the Offence proved 

or confeſſed before them, and 'fo are the words of their Commiſſion 
warrantcd by the Clauſe of the A&. And further, the Eccletialti- 

cal Juriſdiction is ſaved in the At. And all the Biſhops and Popiſh 
(x) Cawdly Prieſts were deprived by virtue of a Commiſſion warranted by this 
'ver pow "Clauſe in the AR. Vid. Hill.33 Eliz.Ror.z15. (x). 

=, gry i (10.) Before many Noble-men, Archbiſhops and Biſhops, and 
Coke lib:5. 1+ the Juſtices and Barons of the Exchequer , (1) agreed , That the 
| Deprivation of Minſters for Non-conformity to the laſt Canons 
was lawful by the High Commiſſioners : For by the Common Law 
.the King hath ſuch a power in Cauſes Ecclelialtical ; and it is not 4 
thing de novo, given by the Firftof Eliz. For that is Declaratory 
onily,'&c. and the King may delegate it to Commiſſioners: And the 
King without a Parliament may make Conſiitutions for the Govern- 
_ ment 


ag” + 
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ment of the Clergy.: and that ſach a Deprivation-ex officzo, without 
Libel, is good, _(2.) That the Statute of 5 5. c. 4. is to be in- 
tended , when they. pxoceed upon Libel, and not when ex officro, 


Read tbe Statute, (3.) When their Petition is Subſcribed by a great 


number, with intimatioo, That if the-King denies their Suit, that 
matiy thouſands of his Subjects ſhall be diſcontented 3 -That this 
is an Offence Finable at diſcretion, and is. near:to Treafon 
Sedition.by Diſcantent,&c. (y). Vid. More's Rep. Trin. 
the Star-Chamber. 

(11.) By.the Statute of 13 Eliz. caps. 12. it is EnaQted,, That 
every perſon, ta be Admitted to.a\ Benefice with: Cure, except that 
within Two months after his InduGiion;- he publickly- Read the ſaid 


Articles * in the ſame Church mhexeof be ſhall have Cure , int the time * The 39 4vti- 


by ratfing, 4zpi1.2 Jace-- 
2 Fac. in 13, Feb. in 
Noy's Rep- 


poſt, Caſ: 
Rye verſus 
Fulcombe. 


of Common Prayer- there , with. deelaratiou of bis unfeigned aſſent fles of Retis - 
thereto, Err, ſhall be upon every ſuch default iplo facto immediately 9% 


deprived. Then. follows-afterwarda a Proviſo relating to this clauſe, 
viz. Provided almeies , That nq Title: to conferr or Preſent by Lapſe, 
ſhall accrue upon any Deprivation ipſo fafto', bur after Six months 
after Notice of (uch Deprivation giuen by: the Ordinary to the Patron, 
Thus the Patron: immediately- upon ſuch Deprivation may Preſent, 
if he pleaſe,and his:Clerk ought to be Admirted-and Inftituted; but 
if he doth not,no Lapſe incurrs untill after Six months after Notice 
of the Deprivetion given to the Patron by the Ordinary, who it ſeems 
is to ſupply the Cure until the Patron Preſent, In the laft Caſe of the 
LordDyer 23El.it was Reſolved, Fhat where a man havinga Living 


with'Cure under value,. accepted another under value alſo, having - 


no Qualification or Diſpenſation; and. was Admitted, Inſtituted and 
Induced into the Second, but never Subſcribed the Articles before 


the Ordinary, as the. Statute of 13:of El. requires. Upon Queſtion, 


whether the Firſt Living vacauit per mortem of him or not? the 
Court Reſolved, Thatthe Firt Living became vacant by his death, 
and not by accepting the Second, becauſe he was never Incumbent 
of the Second, for not Subſcribing the Articles before the Ordinary, 
whereby his Admiſſion, Inſtitution, and Induction into the. Second 
Living, became void. as if they-had never been, This differs from, 
the Caſe of not .Resding the Articles within: Two months after In- 
duGion:- For the not Subſcribing the Articles makes, that he never 
was. Incumbent of the Second Living, and conſequently no cauſe 
of loling the Firſt; but the #ot Reading the Articles within Two 
months after InduGtion , doth cauſe a deprivation of that whereof 
he was Incumbent. For as an Incumbent, that' without qualifica- 
tion or. diſpenſation doth take a Second Living , doth thereby loſe 
the Firſt : ſo the ſame Incumbent for 10t Reading the Articles with- 


in Two moxtht after his Induction into the Second may loſe the Se- 


cond, 
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Vaugh. R ep. 


 Mich;$ J:c. 
Parker*sCale. 
Brown|.Rep. 


P.2. 


cond, and thereby loſe both, viz. the Firſt by taking a Second with» 
out qualification or diſpenſation , and the Second for not Reading 
the Articles, as aforcſaid , whereof he was Compleat Incumbent 
by Admiſſion, Inftitution , and InduQion of the Second Living 
ful! Two months before he loſt it for not Reading the Arti- 
cles (z). | 

(12.) Parker , being Parſon of a Church was deprived by the 
High Commitſlioners for Drunkenneſs, and moved for a Prohibition, 
but it was not granted 3 and he was dire&ed to have Aion for the 
Tithe, and upon that the validity of the Sentence fhall be drawn 
in queſtion. . If- a man be Admitted, Inſtituted, and Induced to a 
Church, and, afterwards is deprived for that he was Inſiituted con- 


' trary to the courſe of the Eccleſiaſtical Law, ſuch Sentence of de- 


(a)Hil.s Jac. 


R. inter 
Hitchin and 
Glover. Ad- 
judged. . 
Cb) Mich. 13 
Jac.B The 
Biſh. of Car- 
I'{le*s Caſe. 


Jer Curid%s 


(-)R ol]. Abr. 
Ver. Preſent. 
lit. P. 


privation is void at the Common Law, for chat itisas a Lay-Fee by 
the Induction (a,). If a Town ere& a Common 'School,and allow 
Maintenance to the Schoolmaſter , the Biſhop miay not remove him , 
and put in another at his pleaſure : \But if he be a Recufant,he may 
remove himby the Statute of 23 Eliz.eap.1. (b).  : 

(13.) Although an Incumbent be deprivable, yet the Patron 
cannot Preſent another until he be deprived, for till then'the Church 
is not void. Alſo if the. Viſitor by. the Kings Command return . 
into Chancery good matter for deprivation of the King's Clerk, yet . 
the King cannot Preſent another tothe Church,until'he be deprived... 
Contra 17 E.3.59.b.(c). * | ; 

(14.) Where Two Incumbents were of: one Church, one fled 
the other in the Ecclefiaſtical Court to be deprived for not Reading 
the drticles, and giving his Afﬀent to them according to the Sta- 
tute of 13 Eliz. The ifſue was, whether he gave his Aﬀent, the 


Jury found he read the Articles , and ſaid, 1 grve my aſſent to them 
as far as they agree with the Word of God : And it was Adjudged , 
(d) Smith and T hat it is not ſuch an unfeigned Aﬀent as is within the entent of the 


Clerk's Caſe.! 
Cro. par.1. 


Statute (4). | | 
(15.) In a Prohibizion the Caſe was, F.S. ſeized in Fee of the 
Advowſon of the Church of C. Preſented thereunto D> who was 
Inſlitutedand Inducted, but did not read the Articles according to 
the Statute of 13 Eliz. Afterwards. came the - General Pardon of 
18 Eliz, Afterwards D. was deprived by Sentence for not Reading 
the Articles, he Appealed, and depending the Appeal B. the Plain- 
riff obtained a Preſentation from the Queen, and was Infiitutcd and 
Inducted. D. died, and he that had the Advowſon Preſented R.the 
other Defendant , who ſued in ;the Eccletiaftical Court to, be Ad- 
mitted. It was Reſolved , That the Church became void preſently. 
by the not Reading of the Articles, and there needed not any De- 
privation , and the Pardon. in this caſe works nothirg __ rn 
Churc 
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Church being once void for not Reading the Arzrctes , he cannot by 
the Pardon be reſtored , and the Pardon will not reach to it; for 
the puniſhment is toloſe his Benefice : Adjudged, the Prohibition to 
ſtand (e). But if a man be deprived for an offence done Tempore (-)Trin. 41 
Parliamenti, and the Offence þe after pardoned by the ſame Parlia- Eliz. B.R. 
ment, and then the Parliament endeth. In this caſe the Deprivation F*"7 _ 
is void init ſelf, andthe party need not ſue to reverſe it 3 for the a Trin. 27 
Parliament relateth to the Firſt day thereof ; As was Reſolved in Ejiz.C.B. 
Foxe*s Caſe (f). Fexe's Caſt. 

(16.) Ina Puare Impedit the Caſe was, That L. had Two Pre- Cro-p1+ 
ſentations, and I. the Third, of Inheritance perpetual; L, Preſent- 
ed P, who was Inſtituted and Induced, and afterwards in the time 
of Qyecn Mary was deprived, becauſe a Married man; wherefore 
he again Preſented D. who was Induced. Afterwards P. was re- 
ſtored, with Declaration that he had good Title: Afterwards P. 
dicd, W. Preſented H. L.brought the @uare Impedit. It was Ad- 
judged for the Plaintiff, becauſe the Sentence declaratory for the 
Reſtitution made a Nullity in the Deprivation, and fo avoided the 
Incumbencyof D. and ſo L. had good Title to Preſent at his Se- (g) Lovedon 
cond Turn, and . had no Title to Preſent as yet (g)- and Windſor's 

(17.) In Hormgold's' Cafe againſt Briax it was ſaid, That if a bros, Pi 
Judgment of Deprivation be given in the Eccleſiaſtical Court , a- | 
gzinſt a Parſon for his Benefice 3 if preſently upon this Judgment 
he makes his Appeal, the Church is not void,but he remains Parſon 
duting all the time of this Appeal ; for if by this he doth reverſe Trie. 13 fac: 
the Judgment , he ſhall need no new  Inftitution and Indu&ion : Rd ary 
As it a Judgment be given of a Divorce in the Ecclefiaſtical Court 3 verſ. Bryan: 
and this is after reverſed by an Appeal, there ſhall need no new Bulſtr. par. 3+ 
Marriage. And in this Cafe Coks Chief Juſtice ſaid, That 39 E.3. 
hath the ſame Caſe: And that if an Appeal be from a Sentence of 
Divorce, they arc now by this Bron and Feme again: So if a Par- 
ſonbe deprived, and Appeals, he is by this Parſon again , and may 
have an Action of Treſpaſs. And as touching Appeals in reference 
to Deprivation , there was a famous Caſc in the Court of C, B. a- 
bout 5 or 6 Fac, a Worcefterſhire Caſe, between Lechmere Plaintiff 
and Carr Defendant , in an Action of Treſpaſs , and upon Nor 
Culp. pleaded ; a Special Verdi was found, vis. That Bauner 
was made Biſhop of London, in the time of King H.8. and fo 
. continued until 2 Ed. 6. at or about which time a Commiſſon 
iflued forth to the then Lord Chancellor and others, to Convent 
Biſhop Boxer before them, and to examine him 3 and if they found 
him to be Contumacious, and would-not Anſwer them , the Com- 
mithoners were impowerd then to Impriſon him, or to Deprive 
him: The Commiflioners upon this did firſt Impriſon him pI 
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afterwards proceeded'further againſt him , to Deprivation: Boxner 
from-this Appealeth (and his Appeal not heard ) Nicholas Rid- 
ley is made Biſhop of London , who makesa Leaſe of the Park and 
Mannor of Baſþley, under which Leaſe the Defendant claimed. 
Afterwards, viz. Primo Marie, Ridley is declared to be an Uſurper, 
and Boxuner by a Sentence Definitive is reſtcred again to the Bi- 
ſhoprickof London , and makes a Leaſe of the Premiſfſes demiſed 
to the Plaintiff, Upon which Special Verdi& the Points ſtirred 
were theſe: (1) Whether the Deprivation of Boxner was lawful 
or not; the Authority by the Commiſſion being in the Diſ- 
junctive, viz. to Impriſon or to Deprive him 3- and ( as it was 
urged) they firſt Impriſoning of him , had thereby executed their 
Authority, and ſo then the Deprivation void. (2.) Admitting 
the Deprivation void , then Bonner ſtill continued Biſhop of Lox- 
don: And then Ridley was never Biſhop 3- for that there could not 
be two Biſhops of London fimul & ſemel , and fo the Leaſe by him 
made to the Defendant was a void Leaſe. (3) Admitting-the De» 
privation good, then Quid. gperatur by the Appeal , whether it did 
not ſuſpend the Sentence of Deprivation: And if ſo, then again, 
Ridley was na lawful Biſhopz and ſo the Leafe , under which the 
Defendant claimed, was void. This Caſe was Learnedly. Argued 
by Common Lawyers , and alſo by Civilians ,. and the Judges in 
Glincd to be of Opinion for the Plaintiff. But the Defendant per- 
cciving this, preferred his Bill in Chancery, .and there obtained a 
Decree againſt Lechmere; | | | 

(18.) If a meer Lay-perſon ,. whois altogether incapable of a 
Benefice, be Preſented, Inſtituted, and Induced 3 yet the Church 
is not therefore ſaid by the Common Law to be void ,-as if no Pre- 
ſentation had been, but is ill by that Law full-of an Incumbent ge 
fad, lice non.de jwre,. until by Sentence Declaratory in the Eccleli- 
aſtical Court for want of Capacity the Church be Adjudged void 
and upon this-no Lapſe ſhall incurr-againſt the Lay-Patron, without 
Notice (of ſuch Incapacity and-Sentence of. Deprivation thereupon) 
to him given. King H. 4. Preſented one that was Incapable of his 
Preſentation, and the Preſentee was thereby Admitted; Inftituted, 
and Induced, and afterward the Pope enabled the Prefentee by his 
Bull; yet the King had a Scire facias ,; and thereby recovered his 
Preſentation again, becauſe the Incumbent was not capable when he 
was Preſented. ; 

(19.) If the Parſon orother Incumbent be Excommunicate,and 
he ſo remaineth inhis Obſtinacy-for- the ſpace of 40 daies, he is for 
this deprivable of his Benefice, and yet the Church is not void-in 
Deed, without Sentence of Deprivation given againſt him; and if 
before ſuch Deprivation , the King as Supream Ordinary grant him 
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a Diſpenſation., he ſhall hold his Benefice. Alſo Dilapidation, or 


ſpoil of the Church Benefice hath at Common Law been held wor- Doderigd.ib; 


thy of Deprivation; which Law as it adjudgeth not the Church 
actually void (Death excepted ) without a Sentence of Depriva» 
tion; So though ſuch Sentence of Deprivation be meerly wtong- 
fal, yet by that Law, as well as by the Canon, the Dignity is void, 
and the Sentence remaineth in force until it be reverſed by Appeal 3 
and therefore if the party deprived within due time Appeal (upon 
ſuch Sentence of Deprivation given againſt him) ſuch is the nature 
thereof, that it will hold the Sentence ( upon which it was firſt 
brought) in ſuſpence : ſo that if it be brought upon Deprivation, it 
voideth the: vigour thereof , and reviveth the former dignity ; for 
ſuch Church ſhall not be yoid-until the firſt Sentence of Deprivation 
happen £0 be affirmed in the Appeal. Touching Deprivation by 
Statutes and Poſitive Laws , vid.13 Eliz.cap,12, 26 H.8,cap.3e re- 
viyed by 1 Eliz. cap. 31. or 3. | ; 


CHA P. XXVIII. 


Of Incumbents ; 9s aloof Reſidence 
and Non-Reſidence. 


. Incumbent, who properly ſuch ; why ſo called, and what things 

| —_—_— to a compleat Incumbent. 

" The Rights of a Compleat fncumbent. | 

The Righrr of an Ihncumbent's Execuror as 0 the Glebe. 

The Refident Incumbents duty, that keeps a Curate. | 

Whether be be an Incumbent , who is in by the Kings Preſent» 

tion, where the King miſtakes bis Title. Wh 
6. Whether an Incumbent may plead ( as ſuch ) who wat not Tncum- 
bent ante impetrationem Brevis. 
7. Whether the Non-Relidency of an Incumbent were puniſhable 
by the High Commiſſioners, 
8. How the 80 daies abſence in ayear ſhall be underſtood to include 
Non-Reſidency, according to the Statute,&c. 
9. The Laws in force concerning Relidence and Non+Reſidence, 
and who are qualified for Non-Reſidence. 

10. The Canon in the Provincial Conſtitutions touching the Non- 
Reſidence of Vicars on their Vicarages. 

11. The Form of the Oath of Reſidence on a Vicarage. X 

x2. Whether a Parſon inhabiting in a Meſſnage very nigh adjoyning 
#0 the Parſonage-houſe, which be keeps alſo in bis own bandr, 
be aRelident within the intent of the Statmte, 

13. What the Law requires for Refidence 3. and what are the juſt 

J Cauſes of Non-Reſidence. : 

4. An Incumbent ftands charged with the Arrerages of a Pen- 

fion, iſſuing out of his Church, that were bebind in his 
Predeceſſor's time, as well ar thoſe accruing in his own 
time, 

15. The Conſtitution touching the Oath of Reſidence 3 as alſo how 
the Incumbent may be out of bir Pariſh, and yet be reputed as 
Reſident. 

16. What ſhall be accounted ſuch au Abſence or Non-Relidence 
—_ the Statute, as to avoid a Leaſe made by the Incum- 

ent. 

27. Indifiment againſt a Common Informer , exhibiting an Infor- 
mation againft Two Parſons ; one for Non-Reſidence,the other 


for taking a Farms 
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18, Covenants as well as Leaſes made void by the' intent of the 
Statute of 13 & 14 Eliz, by reaſon of Eighty days Ab- 
ſence. 


keep ſafely , as to «ndgavour carnetily') is -a Clerk duly 
Poſſeſt of and Reſident on his Benehce with Cure (a). Arne L. 

For the faithful diſcharge whereof he is to employ his ſtudy and *** 15 
utmoſt endeavour (b): For which reafon eſpecially he is ſo deno- (3) 19 H.6-75- 
minated, There are Four things preparatory to the being of a 
Compleat Incumbznt: (1) The Patgon's Preſentation, or his free 
Gift or Commendation of his Clerk tothe Parſonage or Vicarage 
by writing in his favour to the Biſhop. (2) The Biſhop's Admiſ- 
ſion of ſuch Clerk by his allowance or approbation of him after due 
Examination, and by making a Record of his Name accordingly. - 
(3) The Clerks Inſtitution to ſuch Benefice .or Vicarage by the 
Biſhops words , Inftituto te, &e... (4): The Clerk's Admiffion'or 
Induction, whereby he is put into Actual poſſifhon thereof: by the 
Archdeacoy's or others delivery to him of the Ring or Keys of the 
Church-doorx, ringing the Bells,&c. And until theſe things be done, 
he is not a-Compleat Incumbent (c). After which ,. and poſſeſſion (<)Arr. Cle: 
Six months, there is ſuch a Plenarty as gives ſuch a Title to that ey OY ; 
Preſcntation, as wil! bars pro-bac vice any others in a ©sare Impedit C458, 4.79 
(d). So that thoſe things that are to make a perfe& Incumbent (J)21 El. 4. 
( after Preſentatioa had ) do depend upon the duty of the Ordi- 34. & Kelw- 
nary 3 as (1) Admiſſhon, which requireth Examination of the _— 
Elerk 3 wereupon ſometimes enſueth Refuſal, and thereupon either ah pa; 
Notice or no Notice ( as the caſe requires) is to be given to the © 
Patron. (2) Infiitation. (3) Induction. Upen the Patron*s not 
Preſenting within the time limited, the Lapſe incurrs-to the Biſhop, 
from him to the Metropolitan, and from him to the Crown, where 
It relteth, But if the Biſhop take his time, then is his Pre- 
ſentation a Collation, and in the Right of the Patron him- 
ſelf. | 

(2) The Incumbent is that perſon in Law, to whom the Fruits 
of any Eccleſiaſtical Benchice do belong,, infomuch that the Fruits 
taken during the vacation or vacancy of a Benetice, ſhall be reſtored 
tothe, next Incumbent (e), who ſtands charged to the King for the ()Sr.28 H.3- 
Firſt-Fruits, to be accounted immediately from and after the Avoid- c-11:- 
ance or Vacancy of any ſuch Benetice or Spiritual promotion (f'); )Ihics 
an1 for that-cnd, and towards the payment of the (aid Firlt-Fruits, 
the next Incumbent ſhall have a reftitution.of the Tithes, Fruits,Ob- 
ations, Obventjans, Emoluments, Commodities, Adyantages;Kents, 
and all other Revenues, Caſualtics,and Pcotits whatfocyer,certam and 
uncertain, 


(1.) | ET from incumbere (lignifying as well to pofieſs and 
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uncertain, :belonging to any Archdeaconry, Deanary, Prebend, Par- 

ſonage, Vicarage, Hoſpital, Wardenſhip, Provoftfhip, or other Spi- 

ritual promotion, Benetice, Dignity, or Office , growing or ariſing 
(g3Star. ibid. during the vacancy of any of the ſaid Spiritua] promotions (g); 
& Coke pla. and every Archbiſhop, Biſhop, Archdeacon, Ordinary, or any other 
f0.368. perſon, having to his or their uſes received the ſame , that (hall 
refuſe to render and reſtore the ſame to the next Incumbent , 
ſhall forfeit the treble value of what he hath'ſo received (b). 

(3- ) If any Incumbent happening to depart this life during the 
Incumbency or Plenarty, ſhall before 'his death have cauſed any of 
his Glebe Lands to'be manured and ſowed at his proper colt and 
charges with any Cornor grain , he may in'that caſe make his laſt 
CiIbid.21 H. Will and Teſtament: of all the profits of 'the Corn growing upon 
6 fo.20.34 H. the ſaid (Glebe-Lands by him fo manurcd and ſown (7). Andif 
6.f0.38. one be put into a Place , then removed , and another .put in, the 
C&)Hil 18Jac- firſt ſhall have the Tithe happening in ſuch Vacancy (kJ) 3 for the 
Weod's Cale. fcceeding Parſon ſhall have the Tithes happening during the Va- 
(1) Per Co. GREY, deduRing the charges of colleQing the ſame ,. and ſerving 
Mich» 12 Jac. *he Cure during ſuch Vacancy. Alſo if an Incumbent be removed 
'B.R. Caſe ina Quare [mpedit, the Plaintiff ſhall not have the main profits (1), 
Grange and And an Incumbent being in by Uſurpation, he cannot be removed 
= rf = but by a 2zare Impedis (m ). 

Cm) Micker3 (4-) An Incumbent Reſident that keeps a Curate, is obliged 
Jac.B.R:Caſe to read the Common Prayers in his Pariſh-Church once a month in 


of the King his own perſon, on pain of forfeiting Fivepounds for every omiſli- 
verſ.Biſhof «gr (1), 


Norwich. 


(n)Sr. 14 Car. (S-) In Thomſon's Caſe, where T. Libelled for Dilapidations a- 

2-c-14 ainſt the Executors of his Predeceſſors , and Hexden moved for a 
Prohibition for that that T. is not Incumbent, for his Preſentation 
was by the King ratione Minoritatis of one C. and the King had not 
any ſuch Title to Preſent: for where the King miſtakes his Title, 
the Preſentation is void, and he is no Incumbent. 6. Rep.26.Green's 
Caſe, And Sir Tho.Gawdy's-Caſe, where the King Preſented jure 
Preregat. when he had another Titlez and the preſent Action was 
adjudged void, and whether he is Incumbent oor not , that ſhall be 
tried. But by the Court a Prohibition was denied,becauſe that he was 
now Incumbent. And the Judges would not take notice of the 
ill Preſentation of the King: But in caſe of Simony the Statute 
makes the Church void , and then the Judges may take notice of 
that, and grant a Prohibition, if the Parſon ſues for Tithes. But if a 
Buare Impedit be brought, and appears that the King had not cauſe 
of Preſentation, then a Prohibition may be granted : which was 
alſo granted by all.the other Juſtices. - Mich. 3 Car, C.B. Thomſon*s 
Caſe. Hetley's Rep. 


{(WSt..ibid. 


(6) In 
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(6.) In Dame Chichleys Caſe againft the Biſhop* of Ely it was 

ſaid by Henden, That an Incumbent by.the Statute of 25 E.3. c.7.- 

cannot plead (quatenu ſuch) unleſs he be Incumbent ante diem im- 

petrationis Brevis , unleſs he be Incumbent pendente lite he cannot 

plead, &c. Hrtton, If one be Preſented, Inftituted, and Admitted 

before the Writ, and Indutcd after, and before his Pleader, hemay (1 pcy + 

plead well (0). | Car.C.B. in 
(7.) A Libel was againſt H. Vicar of $.in the High Commiſhon- 618. Caſe 

Eourt at York, becauſe that he was #02 Reſident, but lived at Dou- ary "; 

caſter, and negleed to ſerve his Cure ; and that divers times he , > 4 

when the High Court viſited, ſpoke ſo loud, that he was offenſive to 

many, and being reproved- for that,. he gave. a Scornful-Anſwer :- 

And that there was one Wright in the Pariſh, who had a Seat in the 

Church, and that the Vicar would Spit in abundance. into; the ſaid 

Seat, and that when Wright and his Wife were there. And. that in: 

his Sermon he made Jeſts, and faid , That Chriſt was laid in a Man- 

ger, becauſe he had no mony to take up a Chamber, but that was the. 

knavery of the Inn-keeper , he being then in. contention with an 

Ton-keeper in the Pariſh. - And. that in time of Divine Service he 

thruſt open the door of Wright's Seat., and ſaid , That: he and his 

Wife would fit there, in diſturbance of Divine -Service. And for: 

that a Prohibition was prayed and granted 3 for the High Commil(- 

ſion cannot puniſh Nox Reſidency, nor breaking the Seat in Divine 

Service: And the other were things , for which he ſhall be bound- | 

to the good behaviour-3 and the Complaint ought to be to the Or- ) Zowſon's } 

dinary (p). 00199 HerlRep 
(8.) Note, by Tanfield; that by the Statute of 13 Eliz. cap. 20. 13 E1jz.c.20 

of Non-Reſidency ,. That if the Parſon be Abſent 80 daies ina year, Toat St.ture 

althoughr ic be at ſeveral times (viz.)) ten daies at one time , and-/Þ<«k' cf Ab-. 

twenty daicsat another time, until eighty daies, &c. That is within mrs _ 

the Statute, by which it hath becn Adjudged (9). yearin the Pars 
(9.) The perſonal Reſidence of all Ecclcſiaftical perſons on their+/0n;40 airs in + 

Cares reſpeGiively is a duty-ſo incumbent on them for” the better * Cvrate. 

difcharge of their Sacred FunRion, the prevention of Dilapidations;; dn mong ms 

and” the maintenance of Hoſpitality , that it. is enaGted , That Noy's Rep. 

every Spiritual perſon promoted to any Archdeaconry, Deanary, or- « 

Dignity in any Church Cathedral or Collegiace, or Benehiced with 

any Parſonage or Vicarage, ſhall be perſonally Reſident and abiding: 

in, at, or upon fuch Dignity,Prebend, or Benefice, or-one- of them: 

atthe leaſt; and that if any- ſuch perſon wilfully.. Abſent himſelf. 

from his ſaid Benefice, &c. by the ſpace of 'a Month-at one time, or - 

two Months at ſeveral times in any one year, to be accounted ar 'feve- 

ra] times, that ſuch perſon ſo abſenting ſhall forfeit ten pounds for -(,)s: 21 .8-- 

every {ſuch default (r). It is alſo further provided, That the Parſon. cap-13- 

Or 
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33 B.3. c.28. 
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or Vicar ſhall be RefiJent in and upon his Parſonage or Vicarage- 
Houſe (if he have any) and not at any other Houle in the Parith 
but if he hath no Houſe on his Glebe, or be removed without fraud 
for his Health, or without fraud Impriſoned, or , be beyond Sea in 
his Majcſties Service, or without fraud abide in any Univerſity with- 
in this Realm to ſtudy, or be a Chaplain'qualitied for Plurality by 
the Statute of 21 AS. either of theſe may excuſe his Reſidence for 
thetime (v). Alfo the King may pive a Licenſe to any of his own 
Chaplains to be Non-Reſident (tr): And any Eccleliaſtical perſon 
may be Non-Reſident for ſuch time as without fraud he is attending 
a Suit in Chancery, There are alſo other Chaplains of other perſons 
that are qualifed for Nox-Reſidence (#), which for brevities ſake 
are. here omitted. 'And where a Chaplain'is qualified in reſpect of 
his Service for Plurality, if his Lord die , or be Attainted , or be 
removed from his place, it will not it ſeems ſuffice that he be Reti- 
dent only upon one of his Livings, without the King's Special Li- 
cenſe with a Nez obftante (x). 

(10.) The Canon made by Cardinal Otho, and aſterwards Con- 
firmed and de rwvo Eſtabliſhed by Otbobox , ſeems very ſevere as to 
Vicars in caſt of  Nox-Refidence 3 for in their Conſtitutions it is Or- 
dained, That:if' any Non-Refident ſhall receive the profits or Fruits 
of a Vicarage, he ſhall reſtore the one Moity thereof to the Church, 
one half of the other Moity to the Poor of that Pariſh, and the reſt 
to the Archdeacon of the place, if he diſcharge his duty in making 
a diligent Enquiry yearly herein, and ſhall forthwith make it known 
to the Biſhop; and whoever (hall diſobey the Premiſſes by one 
Month, ſhall alſo be deprived of his other Benehices, if he have any, 
and be-rendered incapable of ever having that Vicarage again, or, 
any other Benefice for Three years: And in caſe the Archdeacon 
ſhall negleR what herein is enjoyned him, he ſhall be deprived of 
that part allotted him as aforeſaid, and ſuſpended ab ingreſſs Kc- 
clefie. Conftit.Othobon. de Refidentia Vicariorum, Is" 

(11.) The Oath of Reſidence on a Vicarage is as followeth , vis. 
Ego A.B. juro, Duod ero Refidens in Vicaria mea, niſi aliter diſpenſa- 
tum fuerit a Dixceſsno meo, What Spiritual perſons may be dil- 
charged of Reſidence, and by what means, vid. $t.21 H.8.13. | 

(12.) In anInformation upon the Statute of '21 H.8. cap.13. of 
Non-Refidency, it was found by Special Verdi&, That Dr. N. was 
Incumbent, inveſted'm theReQory of S. and that he was alſoieized 
of a Houfe in S. aforefaid, fcituate within twenty yards of the Re- 
cory, and that the Manfion-houſe of the ſaid Reory was in good 
Repair, and that Dr.N. held that in his hands and occupation with 
his own proper Goods, and did not Lett it to any other, and that he 
inhabited in the -faid Meflaage, and not in the —_— The 
JItatute 


- * of Reſidence awd \Non-Refiidence, 


Statute of 21x H.8. cp. 13. provides, That every Parſon promoted 
to any Parſonage , (hall be Perſonally reſident, and abiding in, at, 
and upon the ſaid Benefice: And in cafe any, ſuch Spiritual Parſon 
Keep not Relidence at his Benefice, as aforeſaid , but Abfent himſelf 
wiltully by the ſpace of a Month together, or two Months to be 
accounted at ſeveral times inany one year , and makes his xclidence 
or abiding in any other places:by fack-time ; chat then he ſhall for- 
feit for every ſuch default Ten pounds, . the one half to the King, 
the other half to the Informer. The Queſtion was, Whether the 
faid Dr.N. were Nox-Refident, and incurred the penalty. of this Sta- 
tute ? It was Argued by Howghton, that he had incuzred the penaley 
of the Statute, and was Now-Refident within the intent thereof he 
ſaid, that to ſome intent all the: Pazith may: be faid the Benchice of 
the Parſon, for that he hath Benefit out of it, and he is called Par- 
fonof ſuch a Town or Paziſh; but this is noe the Benefice that the 
Statute intends, upon which. he ought-to be Refpdent,o&c. Alfo he 
ſaid, That there were; Seven. cauſes, .of making the. faid Statute, 
whereof, but T wo are to. one purpole 3. the one is Hoſpitality ,. the 
othes Relief of the Poor, and theſc:are tobe done in the-P | 

houfe, for this is the Free Alms of the Church ; And ſo it. was Ad- 
judged , 34 Eliz. B, R. Broone and Hudſox 3. and 40 Eliz. Þ. R. be- 
tween Butler and Gaodeall.. Coke 21: be That he ought to be Reſident 
upon the Parſonage-houle, and not cllewhere.> and he agreed, That 
Impriſanment without deceit, and Sicknes,. are good Excule.. For 
the Defendant., Barker Serjeant argued,; That it appears by the Spe- 
cial Verdid, that Dr... held.the Parſonage-houſe in his own hands, 
and did notLett ies whence he inferr'd; That his Servants were 
relident- upon it, &c. and that by the: Council of Lateras all the 
Pariſh is made the Benefice: of: the Parſons &c. Alſo, that before 
the ſaid Statute: every, Spiritual man. was- obliged and compellable 
by the Ecclcfiaſtical: Law. to be Reſident 3 yet if he were in the 
Kings Service, or an Officer of the Choncevy, he ſhould be cxculcd, 
as ——_— Regiſter, fo. 51. b. though that he were Dean , the 
which Office meerly requires his Perſonal Refodence, as it is there 
aid. This Caſe was compoymnded-by,the Lord Goky, but he intend- 
ed this was no-Refideuce within the Statute, for this was not his Be- 
nefice, but the Tenants gart of that,. as be ſaid hath been Adjudged 


in the Exchequer. 


(13.) In Butler and Geodelfs Caſe , it was Reſolved upon! the Vid., Merr's 


Statute of 21 H. 8. That a Parſonof as Church ought to fiay and 
be commorant upon his Rectory ( viz. ) upon. the Parſonage- 


houſe, and not in any other Houſe,although it be within the Pariſh 3 Caſe. qo Eliz. 
but. lawful Impriſonment without Covin, is-2 good cauſe:of Now- BR | 


Reſidence; Allo, if there be no Parkanage-houſe (for inporentia 
| STE 1, excu{at 


. 


4 
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Cro-par: 1. 


_ tionof Sicknels. Goff: ibid.” 


excuſat Legem ) alſo Sickneſs without fraud, if the Patient remove 
by advice of his Counſel in Phylick , box fide, for better air and 
recovery of his health. The Statute is intended not only for ſer- 
ving the Cure, but alſo for maintaining the habitation of the Par- - 
ſon, for him and his Succeffors, and for Hoſpitality. Vid.Co.6.pa.2r. 
& Cro. par.t. © © | | 
(14.) In the Caſe between Trinity Colledge and Tonnſtall it was 
Reſolved , That an Annuity by Preſcription for a Pention iſfuing 
out of the Church lay againft the Incumbent , as well for the Ar- 
rearages due in the time of his Predecefſor , as in his own time; 
for that the Church ie felf is charged with it in whofe hands foever 
it comes. | 
(15-) By Cardinal Otbo*s Conſtitution [De Inftitutione Vicario- 
ram] it is Ordained, That none ſhall be Admitted to a Vicarage, 
unleſs he firſt take his Oath , that he will have his perſonal and con- 
ant Reſidence thereon 3/ otherwiſe his Inſtitution thereto to be null 
and void, and the Vicarage to be conferred on another. Conſt, O- 
thon. de Iiſtit.Vicerior. From which Canon the Gloſs thereon doth 
raiſe this Queſtion , vis.. Whether a Vicar not having poſſibly any 
Dwelling-houſe yet built for his habitation in the Parith , and 
living for that reafon in forne neighbour-place , and at another 
man's Table "out of his Pariſh, may according to the Oath afore- 
faid cnjoyned by the ſaid Canon; be (aid to be Refident ? where the 
Queſtion though argued in the Negative, yet is Reſolved in the 
Affirmative ;- and that he ſhall be reputed as Reſident, if he beſo 
nigh ſcituate to his Pariſh, that the Inhabitants thereof may con- 
veniently have acceſs to him , as oft as the Pariſhioners have need of 
his Miniſtry, and fo as on-alt requiſitions he be ready to adminiſter 
the Sacraments within the Pariſh 3 for in-conſtruQtion of Law , he 
is faid to make his reſidence ſufficiently there or:in that place, where 
he doth diſcharge his'work and duty, ' atbeit he lives clfewhere : L 
cum quidam facis. ff. defun, inſtru, Likewiſc,the Law in requiring 
fuch Refidence aims as well at Hoſpitality as at the diſcharge of the 
Miniftry, Alſo, he that is Abſent only about the affairs of_the 
Church , is reputed in Law as Prefent and Reſident : Alfo the Bi 
hop may diſpenſe with his Non-reſidence notwithfianding ſuch 


-©ath aforclaid :. Glo. ive ver. Refidentiam. dif, Cont: Orbo, Yea, he 
| nay alſo be ſometimes Abſent not only upon neceffary, but alſo up- 


on his Family-occafions, with Licenſe from the Biſhop , as alſo for 
his Recreation, where it is for recovery-of hishcalth; or-preven- 


 (36,) Inan Action upon the Caſe; for a Promiſe , upon a Noff 
affumpfit pleaded, a Special Verdili was found , upon which the Cale 
appearcd co be this ;- The Defcadant by Indentue did Demiſe _ 
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the Plaintiff all his Tithe of Corn and Hay, and the Agreement 


between them was this, the Plaintiff ſhould pay him for the Tithe Paſch-7 Jac? 
fifty five ſhillings, and this by agreement was to be pad at a day = "oy 
very. Offers 


, n 0” 8 fir. R 
the ſame in this manner to the Plaintiff, and upon this Agreement men EP» 


certain, then foflowing : The Defendant having this Tithe, pafſed 


and Promiſe, being not performed,the Plaintiff brought his Action. 
It was found, that the Defendant confeſſed the Agreement tobe 
fo, :but in Barr he pleaded the Statutes of 13 Elis. cap.20. and of 
14 Eliz, cap.11. for the avoiding of Leaſes made by a Parſon, by 
his Abſence from his Living by the ſpace of cighty daies in one 


year, and alſo ſhews that one Stallowe who was Parſon of Shar- 


rington, to whom theſe Tithes did belong ( and in whoſe Right the 
Defendant claimed them) was Abſent from his Parſonage by the 
ſpace of eighty daies in one year, and ſhews in what year, and ſo by 
this his intereſt determined ,. and Agreement with the Plaintiff by 
this made void 3 but they found further (as the Plaintiff made it to 
appear) That Stallowe the Parſon of Sharrington was not Abſent in 
manner as it was alledged , for that they found, that he did dwell 
in another Town adjoyning , but that he came conſtantly to his 
Pariſh-Church, and there read Divine Service, and ſo went away 
again: They did alſo find , hat he had a Parſonage-houſe in Sbar- 
rington fit for his habitation; and whether this were an Abſence 
within the Statute, as to avoid his Leaſe, they left that to the 
Judgment of the Court. Telvertos Juſtice, This is a good. Non- 
Refideney within the Statute of 21 H.S. cap. 13. but not an Abſence 
fo avoid a Leaſe made within the Statute of 13 Eliz, cap. 20. It 
cannot be faid here in this Caſe , that he was Abſent, for he came 
four daics in every week, and in his Pariſh-Church did read Di- 
vine Sexvice.. Williams Juſtice , upon the Statute of 13 and 14 E- 
liz, the Parſon ought not to be Abſent from his Church eighty 
daies together in- one year (2 Reforia ſua) but this is not ſo here, 
for he came to his Church , and read Divine Service there every 
Sunday, Wedneſday , Friday , and Saturday, and therefore clearly 
this cannot be ſuch an Abſence, within the ſcope and intention of 
theſe Statutes, as thereby to avoid his Leaſe. Telverton Juſtice, he 
ought to be Abſent eighty dates together , ' per, fpatinm de Ofogin. 
diebut & wltre, and this t0 be altogether at one time, and ſo theſame 
ought to have: been laid expreſly, the which is not fo done here, 
for thit it appears here, that he was at his Parſonage-houſe, and 
did read Prayers every Sunday, Wedneſday, Friday, and Saturday; 
and fo the whole Court were clear of Opinion , that this Abſence 
here, as the ſame appeared tobe , was not ſuch an Abſence by the, 
ſpace of. cighty daies in one year , to avoid his'Leafe within the ſaid. 
Statute!, and ſo the Defendants' Plea in Barr not good lar 
nel 1 "YT therc- 
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therefore by the Rule of the Court Judgment was entered-for the 
Plaintiff. 

(17.) An Information was Exhibited againſt Two Parſons by 
Mich. 10 Jac. 7-S. upon the Statute of 21 H. 8. cap. 13. again oneof them for | 
B.R.Z.S.a. Non-Reſidency, and againſt the other for taking of a Farm; the 
grinft Mar'y" gpe of them picaded Sickneſs, and that by the Advice of his Phy- 
a. ſicizns he removed into better Air, for Recovery of bis: health; 
paſe2- and this is juſtifiable by the whole Court : wd. more for this Coke 
6. per. fo. 21. in Butler and Goodal's Caſe, The other pleaded, 

That he took the Farm for the maintenance of his Houſe and F4- 

| mily : And this alſo is juſtifiable by the Opinion of the whole 
Court,. Crocke moved the Court for .the Defendants, That the 

Plaintiff was a Common Informer, and that hedid prefer this In- 

formation againſt them, only for their vexation , and {0 to draw 
them to compound with him , as farmerly he hath ſfodane by o- 

thers,, for which they proſecuted an Indictment in the Countrey, 
upon the Statute of 18 Eliz. cap. 5. made to puniſh Common In- 
formers for their Abuſes. The whole Come did adviſe them to 
proſecute this indi&ment againſt him. Crooke moved for the De- 
fendants, That in regard the Informer is a man of ms means; that 
the Conrt would order him to put in ſufficient Sureties to anſwer 
Coſts, if the matter went againſt him , avd that then the Defen- 
darts would preſently anſwer the Information, Wliams Juſtice, 
rullam babemus talem legem ,this.is not to. be done:; but the Rule 
of the Court was, That the. Defendants. ſhould mot anſwer the In» 

formation, until the Informer appeared in pepſon.. p 
(18.) In an Aion of Covenant the Plaiatiff in his-Declave- 
" FORTY tion ſersforth , that the Defendant was Paxſon of D.and did Co- 
- Aa ee Venant, That the Plaintiff ſhould have his Tithes of certain 
verſ.7homas, Landstor thirteen years 3 and that afterwards he Reſigned ,. and 
Bulftr.par.3 another Parſon Induced , by which means he was ouficd of his 
Tithes , and for this cauſe the Action brought. Fhe Defendant 
pleads in Barr the Statutes of 13 Els. \cap. 20, and 14 Elisz. 
cap. 11. for Non-Refidency , upon which Plea ;the Piaintiff de- 
murr'd in Law, It was urged for the Plaintiff, That the Plea 
im Barr was not good , becaulſc it is not ayerscd, that the Defen- 
dant had been Abſent from his Parſonage by the ſpace of Eighty 
daics in a year, for otherwilse the Concnant is mot void by the 
Statutes. For the Defendant it was atledged , That the pleading 
of the Statute of 13 Eliz. is idle, but by the Statute of 34 Elis. 
this Covenant is made void ; for by the Statute , all Covenants 
hill be all one with Leafes, made by ſuch Parſons:. And in this 
caſe, if this had been a Leaſe, this had been clearly void by Sur-' 
xender of the Parſon ; and fo in caſe of a Covyenant, — 

an 
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and Houghton Juſtices, The PERERE of 13 and 14 Eliz. do not 
meddle with Aſſurances at the Common Law, nor intended to 
make any Leaſes void , which were void .3t the Common Law 3; 
and therefore this Covenant here is not made void by the Statute, 
unleſs he be Abſent Eighty gies from. his Barſonage. Coke Chief 
HENS << kertio.; 7Thoy'all agrecd: lovkis Caſe for 


the Plaintiff, P gr that. by «hc Pxaamble of: 14 Elig. jt is ſhewed, 
the intent of Status Wn, *be to Tous Covenants vold , within 


the Proviſion of 13 Eliz. by Abſence for Eighty. daics : And « Jucg> 
ment in this Calc was given for the Plaintiff: EY 


Marflil. 
Calvin, 


CHAP, XXIX. 


Of Abbots and Abbies - alſo of Chauntries ;, 
and of the Court of Augmentations. ' 


' 1. Abbot, what; why ſo called; the ſeveral kinds thereof, and' 
bow many anciently in England. 

2. A famous Abbot enciently in Ireland : The manxer of their 
Eleftion preſcribed by the Emperour Juſtinian: Axciently the 
Peers of France were frequently Abbots. 

3. The ancient Law ef King Knute concerning Abbots. 

4+ The Abbot, with the Monks , making a Covent , were a Corpo- 
ration. 

5. Abbots were either Elefive or Preſentative ; they were Lords 
of Parliament : How mauy Abbics in England , and which 
the moſt Ancient, Founded by King Ethelbert. 

6. Chaunter and Chauntries, what, and whence ſo called; their 
uſe and end ; 47 belonging anciently to St.Pauls in London 
when and by what Laws their Revenues were veſted in the 
Crown. 

7. Before King John's time Abbots and Priors were Preſentative, 
afterwards E\eGive. 

8. Six Differenees taken and Reſolved on in a Caſe at Law touching 
Chauntries. | 

9. Certain Gaſes in Law touching Lands, whetber under pretence 

. + of* Chautries given by the Statute to the King, or not. 

10. What 'the Court of Augmentations was, the end and uſe 
thereof , when Ereded, how Eſtabliſhed, and by whom Diſ- 
ſolved. | 


fore Abbots are called Patres. c. ult. de Regular. Tuſch. 

Concl. 3. nn.,7. Itis cither an Hebrew or Syriack word, 
ſignifying Pater with the Greeks and Latins, from the two firſt Hee 
brew Elements or Letters , Aleph and Beth inverted ; which Name 
the Monks firſt aſſumed at their Original in Syriaand Egypt. And 
although now in this Kingdom we know no more of this word 
[ Abbot] than the very Name thereof; yet for his Antiquities ſake 


(1.) \ Bba and Abbas have one and the ſame ſignification,there- 


he hath the Alphabetical precedence in the Index of this Abridg- 


ment, 


— 


ment, whether he be Archimandrite, Novel. Conft. 115. or Canobi- 


archa , or Archimonachw. Hottom. in ver. Fenda, Maril. colum. de 
Eeelefe redit, c. 15. nu.5, 6. whether Miter'd, and thereby exempt 
from the Dioceſan's Juriſdition, as having within their own Pre- 
cin&s Epiſcopal Authority in themſelves , and being Lords in Par- 


lament, whence called Abbots Sovereign, 9 R.2.c.q. Or not Mi-- 
ter?d, but ſubje&t tothe Dioceſan in all Spiritual Government. c. 


 Monaſteria.18.9.2. c. Abbas, & c. Viſitandi, cum 4. ſeq. thid.Omnes 
116, 9. 7. & c. cum Venerabilis, Extra, de Relig. Dom. vid. Stow, 

' Ann. Þ.442, So called Abbas, becauſe he is Pater Monachorum, 
Januen. in ſo Cathol. glo. Jo. Andr. de Reſcript. c.1, verb. Abbates. 
in Clem: & Coke de Fre Ecclefisſt. fo. 28. and hath the chicf go- 
vernment of a Religious Houſe , and who with the Monks makes 
a Covent ; of theſe Abbots , together with two or. three Priors 
there, were heretofore in England about the number of Thirty in 
all What Conſecration is to a Biſhop, that Benedicion is to an 
Abbot , but in divers reſpeRs ; for a Biſhop is not properly ſuch 
until Conſecration 3 but an Abbot being Eleced and Confirmed, 
is properly ſuch before Benediction, cap. de Swppl. negl. Prel. lib.1. 
& 10, Clem. $.Statuimw, de Stat.Monach. in Clem. & cap. Memini- 
mus, de Accuſat. | 


(2.) The Venerable Mr. Bede ſpeaks of an liland in Ireland, which 


ever had an Abbot veſted with ſuch power and authority , that 
every Province, - yea, and the Biſhops themſelves were under his 
Government, and ſubje& to his Juriſdiion : Beda, lib, 3. de Geſtic, 
cap.3. Spelm, de Prim. Eecleſ, Angl-Sax. An. 603. The Emperour 


uſtinian in the Firſt Book of his Codes hath expreſly ordained and 


preſcribed the Manner and form of the EleQion and Confirmation 


of an Abbot , and what perſons they ought to be , and how qua-- 


liked, that ſhall be accounted worthy of that Eccleſiaſtical Digni- 
ty. C,l.1.tit.z. 1.47. & 1. 40. De Epiſc. & Cler.. & Novel. 5. cap, 9. 
& Novel. 123.c.34. Mr. Blount in his Nome-Lexicon takes notice 


of the word | Abbacy_] and faies, it is the ſame toan Abbot , as Bi-- 


ſboprick is to a Biſhop, reſembling it to the word Paternity, and 
cites a very Ancient Record wherein that word is uſed. Az. 34, & 


35 H.8.. c.17,18. Sciant.... quod Ego Ifabella-Comati(. Penb, pro 


Salute Anime mee Dedi Deo & Abbathie de Nutteleg. tctam Wic- 


ham juxta diam Abbatbiam, &c. In theſe latter Ages the Abbors, 


through the favour of Princes, and their reſpe to the Church, 
have been reputed as Peers and Secular Lords, to whom the 


granted the Provenues of Abbacies proportionable toſuch Dignity. 


for. the ſupport thereof: Thus many of the Peers of Fraxce have 
very anciently and frequently been Abbots, as appears by Paradine, 
who wrote the Annals of Burgundy nigh Seven hundred years ſince, 


and: 


” 


. 
7. 


bu. >}. 
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bbate 


(by Ibid, 


An.602, 


(c) Co. on 
Litt-fo, $7. 


and then affrrmed, that he had feen very Ancient Records , wherein 
«the Pcers of France uſed theſe'ſiyles and diſtinQions, viz. Duke and 
Abbot, Earl and Abbot, &c. Guil.Paradin. Annat, Burgund, lib. 2. 


ſub. An. 1103.0 Prat. 
(3-) Notwithſtanding the ill opinion , which io theſe daies nor 


without: cauſe is conceived of the Ancient Abbies, yet it cannot 


without ſome breach of charity be well fuppoſed 3 but that ſuch 
Houſes, commonly called Religiow, were in the primitive and true 
intent thereof better purpoſed by the Founders, than after pra- 
Rifed by their Inhabitants 3 for by the Law made in the daics of 
K. Knute nu.6.i: is evident,what firia-Devotion and blameleſs Con- 
verſation the Ancient Princes of this Reatm expe@ed from ſuch as 
then poſſeſfed theſe Abbies: The Law was this,vis. We will that 
Geds Miniſters, the Biſhops, Abbots, &c. do in a fpecial manner take 

@ right courſe, and live according ts Rule ; that theycall ta Chriſt night 

end day, much and oft, and that they do it earneſtly: And we Com- 

maud them, that they hearken to God, and love Chaſtity : Fall truly 

they wit, that it is againft the Right, to meddle with Women for Lufti 
ſake : Annot.Ridl. View, t#e.cap.4. Sed.r1., Whereby it ſeems theſe 

Spiritual Fathers were fuſpe&ed of old to incline to: the Fleſh all 

daics of the week. An Abbot might be Preſented to a Church, for 

he was capable of an Appropriation , whereby he was perpetual 

Parſon Imparfonee, and had Cram Animarum. 34 H.6.15. 

(4.). The Abbot, or the chief Head of Abbies, being together 
with the Monks of the fame Houſe, a Covent, made a Corporation, 
and was not by the Common Law further charged with his Pre- 
deceſſors Acts, than for ſuch things as were for the ufe of the 
Hyuſe, or fuch Acts as were done under the CommonsSeal thereof 
( 9). And'albeit a Creditor had a Specialty againft a Monk ; yet not 
the Abbor, ' but the Monk*s Executors were chargeable for his Debt 
contrad&ed before his entry into Religion , unleſs it were for ſome 
ſuch thing as came to the uſe of his Houſe(b). 

(5.) Of theſe Abbots ſome were Eledive, others Preſent ative; 
and under this Ticle were comprehended other Corporations Spi- 
ritnal, as Prior and his Covent, Friers, Canons, and like: And 
as there were Lord-Abbots:fo there were atfo Eord-Priors, whe had 
exempt Juriſdiction, and were Lords of Parliament: Co. de Fur. 
Eccleſiaft. fo.28.4. It is ſuppoſed, that the Abbor of St. Anſtins in 
Canterbury was the Ancienteft of any in this Rigdom, Founded by 
King Ethelbert in A#.602. And next to him m Antiquity the Ab- 
bot of eftminfter, Founded by Seabert King of the Weft-Saxons, 
An.604, Some difference there is anrong Authors touching their 
Number in this Reafm , whereof ſome reckon but Twenry fix. Sir 


Edw.Coke ſays they were Twenty ſeven Abbots and Two Priors $ c) 
ut 


——— - —— 
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But a very Modern Writer gives us a Catalogue of no lefs than 

Thinty three Abbots and Priors (4); whereof ſome were Priors A- (d)Mr. Bl:unt 
liexs boxn in Frauce, Governours of Religious Houſes , erected for if B15 Ne#» 
Forcigners here in England ,  ſupprefled by Henry the Fiftb after _ 

kis Conqueſis in France , and their Revenues after given by Henry 

the Sixth to other Monalteries and Houſes of Learning , ſpecially 

for the creing of Kings Colledge in Cambridge and Eaton, Stow. 

Annals, p.532. 1 H.5.c.7. 

(6.) Channter | Cantator } A Singer in the Quire. (e)). At St; () An 13 El 
Davids in Pembrckeſhire , the Chaunter is next to the Biſhop, there Of Camb 
being no Dean (F). Chauntry [ Cantaria] Aides ſacra;: ideo inſti- - £4 : 
tute &-dotata prediir, ut Miſſa ibidem cantaretur pro anima Funda- 
toris & Propinquorum ejus, Thele were commonly Little Chappels; 
or particular Altars in ſome Cathedral or Parochial Church , en- 
dowed with Lands or other Revenues, for the maintenance of one 
or more Prieſts, to officiate as aforeſaid 3 whereof mention- is made Ge) 37 8.8; 
in certain Statutes of this Realm (g), though rot to ſuch Superſtis — TS 
tious uſes as aforeſaid. A man might make a Chawntry by Licenſe 1 Eqd.6.c.14- 
of the King without the Ordinary , for the Ordinary had nothing 15 Car.2-c-5 
todo therewith: 9 H.6.16. It might be Found:d in a Cathedral 
Church, alſo in any other Church : 9 H.6.17. Roll. Abr.ver.Chaun- 


try, lit. 4. 9.387. Of theſe Chamntries there were (it ſeems) 47 (b)v.Dugdates + 


belonging to St. Pauls Church in Londow(b). The Superſiitious Hift.Eccl. - 
main uſe and-intent- of theſe. Chawntries originally was for Prayers 
for Souls departed, under a ſuppolition.of Purgatory , and of being 
releaſed thence by Maſſes Satisfactory and as in Adem's Caſe, 
fo.112, mentioned by Sir Hen, Hobart Chief Juſtice in the-Caſe of 
Pitts againſt James , That Prayer for ſach Souls was the general 
matter of all Obits , Anniverſaries, and the like, which were bfit 
ſeveral Forms of Prayers for Souls: And (as in the ſaid Caſe of 
Pitts) if a man give Land to a Pariſh-Pricſt to pray, or fay Maſs 
for his Soul 3 this is within the Law, that is within the Statutes of 
37 H.8. c. 4. and 1 E4,6. c.14. as it is held 16'Eliz, Dyer, 337. (;\Trin,12 


for to this purpoſe he is a Souls-Prieſt, not a- Parochial (i), By Jac.rot-2187.” 


which Statutes all Chawntries , and all their- Lands and Heredita- Caſe Fires 


ments are given tothe Cxown ,.and all Lands, Rents , and Profits [- + wal 


given to the finding of a. Prieſt for the Supcrftitious ends aforclaid, WODNEPe - 


to continue for ever, are velted in the aGual poſſcihon of the King, - 
and of his Heirs and Succeſſors for ever, who (hall alſe have by the 
ſaid Statute of 1:£4.6. all the Common Goods of fuch Chaun+ 
tries, and the Debts thereof ſhall be paid to the Kings Treaſurers - 
and ſhall alſo have all Lands, and all ſuch Sums of money, and part 
of the iſſues of Lands given-for the maintenance or for the finding 
of any Anniverſaries, Obits, Lights, Lamps &c, Only ——— 
WY ot 
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() St.'1 Ed. 
Ge Ce I 4. 


doth not extend to ſuch Lands, as whereot the Governours of fuch 
Colledges as were mentioned therein, or Chauntries, were ſeized to 
their own uſes, nor to any Lands or Rents given by the King for 
the term of his life only, nor to any Copyhold-Lands3 and al] 
Rents and yearly profits due to any Patron, Donor, and Founder of 
any of the ſaid Chauntries,c, and the Right of others (except the 
Governours of Houſes) are by the ſaid Ac faved to them (k ); 
All Chanteries, Colledges, Free-Chappels and Hoſpitals , were by 
Parliament given to King H. 8. for the carrying on of the War a. 
gainſt France and Scotland. Towards the Charges of which Wars 
the King obtained a Grant in Parliament of the ſame, with the 


' Lands thercto belonging, to be united to the Crown : But dying be- 


fore he took the benetit thereof, he left that toſuch of his Miniſters, 
who had the managing of Afﬀairs in his Son's Minority : Heyl. 
Fiſt. Eccleſ. pag.12, In the Reign of King E4,6, one of thr: great 
Afﬀairs was the retrieving of a Statute made in the 27th year of 
King H.8. by which all Chantcries, Colledges, Free-Chappels, and 
Hoſpitals, were permitted to the diſpoling of the King for term of 
his life; but the King dying before he had taken many of them into 
his poſſeſſion, it was ſet on foot again in the time of King E4, 6, 
and by Parliament during his Reign it was Enacted , That all ſuch 
Colledges, Free.Chappels, and Chanteries, as were in being within 
Five years of the preſent Seſſion , which were not inthe Atual poſ- 
ſeſſion of the ſaid late King, &e. other than ſuch as by the Kings Com- 
miſſions ſhould be altered, tranſported, and changed; together with 
all Maxnors, Lands, Teaements, Rents, Tithes, Penſions, Portions, 
and other Hereditaments , to the ſame belonging , after the Feaſt of 
Eaſter then next coming, ſhould be adjudged and deemed , and alſo be 
in the Afiual and Real poſſeſſion and Seiſin of the King , bis Heirs 
and Succeſſors for ever, And although the Hoſþitals , being at that 
time 110, were not included in this Grant, as they had been in that 
to the King deceaſed, &c. yet there were 9o Colledges within the 
compaſs of that Grant ( thoſe in the Univertities not being rec- 
koned in that Number). and no fewer than 2 374 Free-Chappels and 
Chanteries 3 the Lands whereof were thus conterr'd upon the 
King by Name, but not intended to be kept together for his benefit 
only. In which reſpc& it was very ſtrongly infifted on by Arch- 
biſhop Cranumer , That the diſſolving of theſe Colledges, Free- 
Chappels, an4 Chanteries, ſhould-be deferred until the King ſhould 
be of Ape; to the intent that they might (ſerve the better to fur- 
niſh and maintain his Royal Eſtate, than that ſo great a Frealure 
ſhould be conſumed in his Non-age, as it after was. Theſe Chan- 
teries conliſted of Salaries allowed to one or more Prieſts, to ſay 


daily Maſs for the Souls of their deceaſed Founders: and their 
Friends : 


_—— 


_— 
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Fricrds : which not ſubſifting on themſelves , were generally incor- 
porzted and united to ſoine Parochial, Collegiate , or Cathedral 
Chnrch. No fewer than 47 in Number bcing (as aforcſaid) found 


ard Founded in St, Pauls Free Chappels, though Ordained for the - 


ſime intent, were independent of themſclves of ſtronger Contit- 
tution and richer Endowment, than the Chanterics ſeverally were, 
All which Foundations having in them an admixture of Superttt- 
tion (2s preſuppoling Pxrgatory, and Prayers to be made tor the 
deliverance of the Soul from thence) were therctore now fupprefied 
upon that account. Heyl. Hiſt, Eccleſ. in temp: Ed. 6. pag. 50, 51. 

(7.) Betore King Fobx's time the King and other Founders and 
Patrons of Priories and' Abbies, were wont to preſent Priory and 
Abbots (I): But by King oh there was a Free EleRion granted 
unto Priors (m2). 

(8.) In Adams and Lambert's Caſe , touching Chanteries thefe 
differences were taken: (1) If one give 201. per annum tor the 


o—__— 
(n) Ibid. - 


Finding of a Prieſt, and limit to the Pricft 10 /. per anuum > allis 


given to'the King, for the reſidue ſhall be intended for the finding 
of Neceſſaries: otherwiſe it is, if a Condition be annexed to the 
Gift, togive 10/. per annum to a Priclt, there the King ſhall have 


but 10]. (2) Land of 201. per annum is given to tind a Prictt, . 


with 10 /. per aun. thereof, and that the other 10 /. ſhall be tothe 
Poor, the King ſhall have but 16/7. Burif it be for tinding a Ptieſt 
and maintenance of Poor men , without limiting how much the 
Prieſt (hall have, the King (hall have the Land , for otherwiſe he 
ſhall have nothing. (3.) If Land of 201. is given for finding 


Salary for a Prieſt with 101. of it, and alſoa good uſe is limited , - 
there the King ſhall have but' 167. although the other Neceſſaries - 


are to be found for the Prieſt, becauſe'a good uſe in certain ſhall be 
preferred before a Superſtitious incertain uſe; but if nothing .in 


certain be limited to the Prieſt, the King ſhall have the Land. 


(4). If Land be given to find a Prieſt , the King ſhall have it 3 but 
if a Prieſt have but a Stipend, the King ſhall have but the Stipend. 


(5.) When a certain Sum is limited toa Prieſt, and other good uſes - 
arealſo limited, which depend upon the Superſtitious uſe, all is: 


given to the King» . (6.) IF all the uſes be Superſtitious , of what 


certainty foever they are, -the Land is given to the King 3 otherwiſe ()Co.4. #- 7 


it is,if there be any good uſe(n). 

(9.) The Caſe was where A. deviſed to the .Dean and Chapter 
of T, 400 I. tothe intent to find a Chantery in, their, Church per- 
petually, and an Obit for the Soul of D. and that the Chantery- Prieſt 
ſhould have 40 Marks yearly 3 King H.4. gave Licenſe to the Dean 
and Chapter to purchaſe divers Lands in F, ad oxera & opera pieta- 
tir: Inthe Will of 4. they purchaſed Houſes in F, and made Or- 
: Tv 3 dinances 


adams and 


Limber''s 
Caſe. 44 % 
45 Eliz,B. +. 
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dinances how the Prieſts ſhould be maintained , and obliged tyem- 
ſelves & omnia bona ſua ad performandum; and they employed $ }, 
for the maintenance of the Prieſt, and other Sums for the Ob: : 
Reſolved, That this was not a Chawntery,cither in truth or in reputa- 
tion, within the intent of the Statute of. x Ed. 6. becauſe here are 
not any Lands given by A. and his Intent cannot make a Chauntery, 
-nor appoint any Lands thereunto, but obliged their Goods for the 
payment of an Annual Sum to a Pricſt z and when no Lands arc 
(o) Mich.-2 given» nor employed to that purpoſe, it is not reaſon they ſhould be 
Jac-B.R. #:l- given to the King (0). 
loway and A Freeman of Loxdon ſeized of Meſſuages of the value of 9 /. 
ot; ogg 4 f. per aun. ont of which a Quit-rent of 42 y. per aun. was paid, 
*PE'**  .6 7. deviſed the ſame to the Parſon and Churchwardens of the 
Pariſh of S. and their Succeſſors, That the Churchwardens ſhould 
receive the Protits thereof, and therefore ſhould find a Chaplain 
for ever, to pray for the Soul of him and his Anceſtors , and to find 
an.Anniverſary , expending yearly on it 13 5. 4 4. and the Reſidue 
of the profits thereof to be expended and employed about the Re- 
parations of the ſaid Church 3 which were done accordingly. The 
Queſtion now was, Whether theſe Meſſuages were given to the 
King by the Statute of 1 Ed. 6, of Chaunteries, It was ſaid, part 
of the Profits were given for a good uſe, and that ſhould fave the 
Lands : But Reſolved, becauſe that was incertain , for it is (i quid 
fwerit ) and alſo for that it appeareth, That the Superſtitious uſes 
and the Qyit-rent did amount to the full value of the Meſſuages z 
and the value ſhall be taken as it was at the time of the making of _ 
C-)Paſcb-12 the Will, and not to be of any greater” value 3 that the ſaid Meſſu- 
Car, B. R- Q ages were given to the King by the ſaid Statute (p). 
jo ned A A man deviſed two Houſes in L. to the Churchwardens of S. 
Cro.par-3 (2) To find an Obit, and to beſtow E 5, per 4unum upon the ſame 
Obit. (2.) The reſidue of the Profits to Repair the ſaid Church 
of 5. and to provide Ornaments in the ſaid Church. In this Cafe 
it was Adjudged, That by the Statute of x1 Ed. 6. no more of the 
(9) Hart and Land was to the Kivg, than was given to the Obit 3 and the Deviſc 
Brewer'sCaſe. £0 the other. uſes of the reſt was good (q). | | 
Cro.par,1, A Citizen and Freeman of Loxdon ſeized of divers Meſſuages 
and Tenements. of -the yearly value of 3o0/. 6 s. 8 d, by his Will 
before the Statute of x Ed.6. Deviſed the ſame to the Corporation 
of Skinners of London, and that. 42 5. 8 4d, thereof ſhould be em- 
Ployed uponan Obit, and 12 Marks yearly thereof upon the Pricſt, 
.and the relidue to be employed upon Poor men of the Corporation 
decayed by Misfortune, who inhabited the ſaid Mecfſuages'and Te- 
nements, and appointed the ſaid Poor men to pray for his Soul , and 
further with the. Profits to repair the Meſſuages and T_—_— 
an 


= 


—— 
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and afjer the Statute of x Ed. 6, was made of Chanteries. It was 
the opinion of the Court , (1) That Lay-Corporations are ex- 
cept:d out of the Statute for their Lands, which they have to in- 
creaſe their Treafare for the good of the Corporation, but not for 
L2nds which they have to employ to Superſtitious uſes. (2) Re- 
folved, That all che money which was given for the Obit, and the 
finding of a Pricſt, was a Superſtitious uſe, and given to the King by 
the Statute 3 but that which was given for the maintenance of the b 
Poor men, and although it was appointed them to pray for his Soul, 
which was a Precept ſuitable for that time , and which was given 
for the Reparation of the Meſſuages , was not given to the Crown 
by the faid Statute: And: Twrner's Caſe was vouched to be Ad- 
qudged, where Land was-given tothe intent,that his Feoffees ſhould 
keep an Obie with ſo much of the Profits of it as they ſhould think 
fit in their diſcretion, that the Land thereby was not given to the 
Crown, but ſo much -of the yearly Rent as the Feoffees employed 
to that purpoſe 3 andif they had employed nothing that way , then 
nothing was given to-the Crown: In the principal Cafe it was Ad- (Thi Caſe of 
judged againſt: the: Queen and Informer (r). | And in the Caſe be- je Skinner: of 
tween the Queen and Palmer it was ſaid by Anderſon Chief Juſtice, London- 
That wherea Gift is made to ſuſtain Poor men and Maſs-Prieſts, 
without limiting a certain quantity, how much to one uſe, and how 
much-toithe ether uſe, there' the Queen ſhall have the whole 'Land: 
But if the quantity was appointed as toone uſe, and how much to | 
the other uſe, there the Land is not forfeited, bat only'fo muchas is (43 Paſch- 39 
employed to the Superſtitious uſes ( 5 ). _ Eliz. : 
(10.) In order to the better execution of the Premiſſes, there More's Rep: 
was a Court eſtabliſhed, commonly called the Court of Augmentati- 
ons, creed as a Court of Record, by Authority of Parliament A. 
27 H.8. which was to have one Great Seal , and one Privy Seal ; 
confiſting of a Chancellor as the chief and principal Officer thereof, 
a Treaſurer, Attorney, Sollicitor, Clerk, Uſher, and Mcfſenger. All 
Lands, &c. belonging to Monaſtcries, Priories, and other Religious 
Houſes, and Purchaſed Lands were within the ſurvey and govern- 
ment of this Court z which (as the Lord Coke ſays ) could not be 
erected but by Parliament, becauſe a Chancellor and a Court of E+ (; ©, toft. 
quity were conſtituted (et). There were alſo other Miniſterial Ofhi- p.4.cap. 15. 
.cers that had relation to this Court 3 for there were Ten Auditors, 
called Auditors of the Revenues of the ſaid Augmentations, and | 
Seventeen particular Receivers of the ſaid Revenues (#), This (#)St.27 H-8. 
Court of Augmentations, together with the Court of General Sur- ©*7 
veyers, being repealed, diſſolved, extinguiſhed, and determined by 
King H. 8. by his Letters Patents in the 38th year of his Reign, a 
new Court of Augmentations was ereGed by his Letters Patents 3 


which 


% 
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which Repeal and Diſſolution, thereot was held void in Law,becauſe 
they had been erc&ed by Authority of Parliament ; 'For which rea» 
ſon alſothe new Erection of the new Court of Augmentations was 
held likewiſe void 3 and thercfore the ſaid, Letters Patents $-aswell 
for the diſſolution of. the former., as fox the erecting of i the latter 
new Court of Augmentations, were after confirmed aþd eſiabliſhed 
by 2 Statute enated by King E4.6. (x). But afterwards Q. Mary, 
according to the power given her for diſſolution of the ſaid Court by 
AQ of Parliament,did diflolve the ſame by her Letters Patents, Dax. 
I. 7a1.in primo Regni, and the day next following by other Letters 
Patents united the ſame to.the Exchequer, which was utterly. void, 
becaule ſhe had diſſolved the ſame betore::/ So as ſhe purſucd not her 
Authority ; and ſo it was Reſolved by all the Judges (y). The end 
and intent.of this Court was , that the- King might be juſily dealt 
with touching the profit of ſuch Religious Houſes 3 and the Court 
took its na! Ne from this, that the Revenues of the Crown were ſo 
much augmented; by the ſuppreſſion -of the ſaid Religious Houſes 
and their Lands 3 for by the ſuppreſſing of ſome,and the ſurrendring 


- of other, Religious Houles, the Royal Intrado was ſo much increaſed 


Eccl-p-135+ 


in the timeof ;H. 8. that,for the better. managing of it, the King e- 
re&ed firſt the Court of Augmentations, and afterwards the Court 
of Szrveyons, But in ſhort time,what by the profuſeneſs of ſome, and 
wh avariciouſnels of, others, it-whs at laſt ſoretrenched, - that it wis 
Tcarce able to find, work enough for the Court of Exchequer:Here- 
upon followed the difſolving of the ſaid Two Courts in the laſt. 
Parliament by this Kipg (=). ; [ES CAC LED Tt 


\"CHA P. XXX. 
Of Annates or Firſt-Fruits ; as alſo of Tenths ; 
'  *of Aumone or Frank Almoign. 


1. Annates, what; why ſo called ; paid anciently to the Pope ; 
when and by what Laws tranſlated to the Crown; a Court 
thereof, when erefied, and by whom diſſolved. | a 

- 2. Theyreat Antiquity of Annates or Firft-Frnits z the great, Re- 
venutit brivys to the Papal See; ofteit complained of 4s a 
great grievance anciently, NN : 

3. The Popes receiving of Anvates compared to Aaron. the High 
Prieſt*s receiving Tithe of Tithes : The Original, Antiquity, 
and Equity thereof” controverted by ſome of the Ancient Ca- 

- *noniſts. | 

4. What the Teanre of Aumone or Frank Almoigne is 3 s deſcri- 

ion thereof, with its uſe and end. © | 

5. The difference between Statute and Common Law touching 
Annates or Firſt-Fruits, whether due and payable upon Inſti- 
t#tion, or not till Indudion. 

6. To whom the Tenths of Spiritualties were anciently paid, and 
how they came to the Crown originally. 


of Archbiſhopricks and Biſhopricks ſeem to be one 

and the ſame thing, and were Anciently paid to the See 
of Rome, and that throughout all Chriſtendom , as were alſo the 
Primitie, Firſt-Fruits , ox Profits of every Spiritual; Living , but . 
were afterwards by another Statute tranſlated from the Pope to the (a)St.26 H.3; 
Prince (a). For the due regulation whereof there was a Court cap.3. 
purpoſely erected by a Third Statute (b), whereby it was made a () St-32 H-8. 
Court of Record, and commonly called, the Court of: the. Firſt- Son. Ra 
Fruits and Tentbs, and fo continued.until it was diſſolved by Queen p; FP 
Mary (c) fince which time it was never reſtored, albeit the Profits 1 Eliz.4. 
were reduced again/to the Crown by Queen-Elizabeth-(4), and the (f)St-1 Mare 
matters thercot, to be tranſacted, were transferred to the Exchequer, *© 8. 
The Firjt- Fruits afterthe laſt Avoidance were probably called, An- C Frag wo 
nates, becauſe they togk,cheir;meaſures from the.rate or proportion 
of one. years protit of all Spiritual Livings and/Promotions., and 

Way | | accordingly 


(1.) B' the Statute of 25 H. 8. 20. Annates and Firſt-Fruits 
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Mich. g Jace 
Co. !3b-12- 


accordingly are to be compounded for: fo that theſe Aznates, Pri- 
mitie, and Fir(t- Fraits are all one , and it was anctently the value 
of every Spiritual Living by the year, which the Pope, claiming | 
thediſpoſal of all Ecclehiaſtical Livings, reſerved. Theſe and Ims- - 
propriations began about the tithe that Polydore Virgil, lib,s8. cap.2. 
makes mention of, vid. Concilinm Viennenſe,quod Clemens Quintw 
indixit pro Annatibus. \'Thefe Firfs Fruits were given te the Crown, 
20 H.S.cap.3. Sir-Ed.Coke cites an Ancient Record of this SubjeR, 


Hill.34 Ed. 1. 44.1307. At a Parliament held at Carliſſe , great 


Co.inſt. PaTr'4. 
La P* I 4+ 


Num.1$8.26, 
&c. vid. Fe- 
rom, in Ezek. 
6+44- V-28, 
K&6. 


complaint was made of Opprefſions of Churches, &c. by William 
Teſta (called Mala Teſta) and Legate of the Pope; in which Par- 
liament the King, with the aſſent of his Barons, denied the payment 
of. Firſt-Fruitsz and to this effe@ he writ to the Pope: whereupon 
the Pope relinquiſhed his Demand-, and the Firft-Fruits for Two 
years were by that Parliament given to the King. Theſe Firſt. 
Fruits or Annates , Primitie, are the Firft-Fruits after Avoidance 
of every Spiritual Living for one whole year (except Vicarages not 
exceeding 10 /. and Parſonages not exceeding 10 Marks) but all are 
to pay Texnths, Which Tenths Eccleſiaſtical, Decime,are the Tenth 
part of the value of all Ecclefiaſtical Livings yearly payable tothe 
King, his Heirs and Succeſſors, by the faid Statute of 26 H.8. cap.3. 
and 1 Eliz.to be valued according to the value of Eccleſiaſtical Li- 
vings, which were ſometimes valued by a Book of Taxation made 
in20 Ed.zi. which remainceth in the Exchequer , and by. another 
Taxation in26 H. 8. whichalfo remaineth in that Court. And ac- 
cording to this latter Taxation are the values of Ecclchiaſtical Li- 
vings computed for the Firſt-Fruits and Tenths. The Lord Coke 
ſays, That the Biſhop of Norwich-had in 19 E4.3. by Preſcription 
time out of mind,&c. Firſft-Fruits within his Dioceſs of all Church- 
es after every Avoidance. But theſe were alfo given to the Crown 
by the Statute of 26 H. 8. cap. 3. And as for the Tenths the Cane- 
#iſts dohold, That the Pope pretended to have them Jure Divine, 
as due to the High Pricft by pretence of thefe words, Precipe Levitis 
atque denuncia, cum acceperitis & filiis Iſrael Decimas quas dedi voby, 
Primitias earum offerte Domino, id eſt, decimam partem Decime , ut 
reputetur vobis in Oblationem Primitiarum tam dt areis , quam de tor- 
cularibus, & univerſis quorum accipietis Primitias offerte Domino , & 
date ea Aaron Sacerdoti. But the Parliaments in 25 H. 8. and 26 
H.8. were not of opinion that theſe Tenths did belong to the Bi- 
ſhop of Rome, as appears by the feveral Preambles of the Statutes 
then enacted : And had they been due Fwure Divino to the Pope, it 
1s not/probable that Queen Mary by the Act of 2 & 3 Pb, & M. c.4+ 
would have exonerated and diſcharged the Clergy thereof, nor re- 
fukkd to have had them paid tothe Pope 3 nor could the Biſhop of 


Nore 


— | 


L— 


of Aumone or Frank Almoign., 


Norwieh (as aforcſaid) have-preſcribed to have Firſt-Fruits within 
his Diocels, if they had been due to the Pope de jure Divino, ſpgei- 
ally for that Anthony de Becke,tor whom the Preſcription was made, 
Was a Reteiner to the Court of Rome, and made Biſhop of Norwich 
by the Pope. Vid.Co.Inftit.par.4.cap.14- 

(2.) It was an old Obſervation , and of no leſs truth than Anti- 
quity, that there never was any Invention that. ever brought more 
Treaſure to the Biſhop of Rome, than this of Annates , which is of 
far greater Antiquity than ſome Modern Writers ſuppoſe; ſo Poly- 
dore Virgil. Pol.Virg. de invent. rerum, lib. $. cap. 2, Et Annates 
more ſus appellant Primos frulius unius Anni Sacerdotii vacantis, ant 
dimidiam eorum partem. Hiſtorians do not agree, what Pope kt 
impoſed Firſt-Fruits : Walſc An.Ne.13 16.Trivet. Ranulpbus Ciftren- 
fir, lib;7.c.4.2. Polyd. Virg. ubi ſupra. Platina, Fox, &rc. This Tri- 

. bute or Revenue long ſince, when the Biſhop of Rome had not ſuch 
large poſſeſſions as now he hath, yet at vaſt expence and charge. to 
uphold and maintain his Dignity, was gradually by little-and little 
impoſed on ſuch vacant Benetices as himſelf conferred and beſtowed, 
which, as Hoſtieufis (contemporary:with P. Alex. the Foartb)) doth 
affirm, was often complained of as a very great Grievance: ſo that 
aſter this Labarell declared in the Council at Vienna , That Clement 
the Fifth, who was,made Pope in the. year 1305. forbad the recei- 
ving thereof. and that laying the ſame aſide, the Twentieth part of 
the Sacerdotal Revenues ſhould inſtead thereof be annually paid -to 
the Biſhop. of Rome; but this not taking effe&, the 'Pope fo re- 
tained the faid Axnates to his Exchequer , as that to this day it 
_ one of theconfiderableſt parts of his Revenue. Polyd, Virg. 
#01 JUPre 

( 4, The Canonift Gammarw, in:favour of the Apoſtolick See, 
afſerts that Anunates are very juſtly required by the Pope: pro Con- 
ſeruando decenti ftat , and compares it to Aaron the High Prielt's 
receivingthe Tithe of Tithes , the Tithe of ſuch Tithes as were 
given to the other Prieſts; adding withal , that Annates are of 
very great Antiquity ; Gammar. in Extr. Jalii 2. de Simon. Pape 

;Blef.nm,253, in Repet. Fur. Can. To.6.'par.2. f0.54. as appears by 
the Conceſfions of Fo. Andreas, and of Hoſtienſis; Fo. Andr., & 

iHeftienſc inc, inter cetera , de Offic. Ordig. the which Tho. Aquinas 
doth notdeny , ſaying, That it is but conſonant to Natural reaſon, 
that he qui omnium curam habet , de Communi alatur , and thence 
concludes, That the Pope may require Tithes.and Annates from 
the Clergy's - Aquin. 2. 2. queſt. 87. artic.q, As to the Original of 
itheſe Anyates , Platina and.Blondus report them to have been firſt 
exaQed by Pope Boniface the Ninth : Others aſſert it to.be in the 
time of Pope Jobs the Two and twentieth, which was above Seven- 

X X | ty 
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ty years before that Boniface. But Johanyes Eccims in his Enchiridion 
apainfit the Lutherans, ſays, that both Blond, Platina,and Gravami- 
aus, whom he there nick-names ( Eccleſie Conſarcinatores ) were all 
in an Error in aſcribing the original of Ax#ates to this Boniface or 
that oh; for ſays he (quoting Fobannes. Andreas for his Author) 
in the Council at Vienna, An. 1311. whereof P., Clement the Fifth 
was Preſident (which was long before Binifzceor Joha the 224) 
there was a Debate conzerning Annatesz Jo. Andreas ubi ſupr. & 
Gam. ubi ſupr. But their ſuppoling Clement the Fifth to have been 
after John the 22d. was the ground or reaſonof their Error. 

(4-) Aumone or Frank Almoign is the fame which we call Libera 
wokee Fleemoſyna, or Free Altms, whence that Tenure is known by the 
$9) -vi 07 Name Tenure in Aumone, which is a Tenure by Divine Service (4). ' 
| It is a certain Tenure or Title of Lands at the Common Law, as 
when Lands or Tenements are freely given in the way of Alms, to 

ſome Church or Religious Houſe, upon this condition' or confidera- 

rion, That Divine Scrvice fhall be offered , and- Prayers tnade pro 

bane anime Donantis , or the like: So that this Awmone 'or Frank 

Almoign is no other than a Tenure or Title of Lands or Tencments 

beſtowed upon God, by giving them to ſuch as devote themſelyes 

fo the Service of God, for pure and perpetual Alms: whence the 

Feoffors or Donors cannot demand any Terreſtrial Service from the 

: Fenffees, ſo'long as the ſaid Lands and Tenements remain in their 
(b)Britt.c.66- yp, (b). With this agrees the Grand Cuſtomary of Norman, 
Co) Brafl.a. cap.23. and whereof Bratton writes at large ('c_). But Britton makes 
£5, & 10. another kind of this Land, which is given in Alms, but not in Free 
vid.F.N.B. Alms, becauſe the Tenants in this are obliged to: certain Services to 

—_ Sf the Fecffor (4). 

Entries, verb (5+) In the Caſe of Dennis againſt Drake it was ſaid, That if 
Frank 4- man be Inſtituted toa Benefice, he ought to pay the Firſt-Fraits be. 
moines fore Induction by the Statute 3 but by the Common Law it was & 
Ca) Brittwbi qherwiſe, tor he is not to have the Temporalties until Indution,and 
_ therefore he could not pay the Firſt-Fruits:. But another perſon 
cannot be Preſented to this Benefice during the continuance of the 
firſt Inftitation. And an Inſtitution toa ſecond Benetice is a preſent 


(-) In Caſe Avoidance of thefirſt (e), 


Dennis verl. 


Drakes (6.) Decime, id eſt, Tenths of Spiritualties were perpetual, and 

Lane's Rep. paid to the Pope, till Pope Urban gave them to R. 2. to aid him 

bom gainſt Charles, King of France, and others, who ſupported Clement 

-» $ oe the Seventh againſt him. And 5 H.3. by the Pope's Balls all Tenths 

Mich. 5 Jac. were paid to H.3. for years: Theſe were given to the King 26 HS. 

Co. l.12 cap.3. Vid. Lambert de prift, Angl1.tc. fo.128.cap.10, Stibid.inin 
Leger Ine, fo,78. cap.4, 


CHAPF. 


CHA P. XXXI, 


Of Altarage. 


. The genuine fignification of” the word Altarage, what is com- 
prebended under that word : Two Caſes at the Common Law 
roxcbing Altarape. 

A ſevere Canon made by Cardinal Otho againſt the grofi abuſe 
of Altarage; an Artifice to defeat that Canon : And wheth 

Altarages may be let to Farm. T | 

3. Whether Tithe-Woel will paſi by the word Altaragium ? 

4. The word Altaragium ſhall be expounded according to the uſe and 

eugome of the place. 

5. Whether Tithe-wood may paſſ to the Vicar by tbe word Altara- 

gium. 


(1.) . Ltarage or Altsragium, a word though now ſomewhat 


= 


P 


obſolete, yet in fignification of Eccleſiaſtical cogni- 
zance, and in the intent thereof practicable at this day. 
Mr. Blount in his Nomo-Lexicon takes notice thereof , as a word 
which comprehends not only the Offerings made upon the Altar, 
but alſo all the Profit which accrues to the Prieſt by reaſon of the 
Altar, Obventio Altars» And for further proof and illuſtration of 
this matter, there cites a Preſident out of the Orders and Decrees 
of the Exchequer in the Reign of Queen Elizabeth to this effect, 
That upon hearing of the Matter between. R. T. Vicar of Weſt- 
Haddou , and E. Andrewes, it was ordered , That the faid Vicar 
ſhould have, by reaſon of the words ( Altaragium cum manſo Com- 
petenti ) contained in the Compoſition of the Protits affigned for 
the Vicars Maintenance, all ſuch things as he ought to have by theſe 
words, according to the Definition thereof made by the Reverend 
_ Father in God, Fobn Lord Biſhop of London,upon Conference with 
* the Civilians, viz. &c. all Doors of Law, h. e. by Altaragium, 
_Tithes of Lamb, Wool, Colt, Calf, Piggs, Goſlins, Chicken, But- 
ter, Cheeſe, Hemp, Flax, Honey, Fruits, Herbs, and ſuch other ſmall 
Tithes, with Offerings that ſhall be due within the Pariſh of Weſt- 
Haddon (a), The like Caſe was for Norton in Northamptonſhire, 
heard of late years in the ſaid Court, and upon the Hearing ordered 


inlike manner 28aforcſaid. Thus all Oblations, whether in Money and Zdward:. 


of Bread, to ſuch or ſuchan Altar, either out of Devotion or Cu- 
RX 2 ſiome, 
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Matr. Par.. 
Blewunt's No+ 
mo-Lex, ver. 
Mtaragiume. 
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ſtome, made either by the Pariſhioners or Strangers, are eſteemed to 
be offered nomixe Altaragii (b)). Under which Notion may be com- 
prehended Oblations, Obventions, and Offerings, which in effe& 
ſcem to be but as one and the ſame thing , and that which may be 
called meerly Spiritual, the Oblations being ſuch things Real or. 
Perſonal as are offered or dedicated to God and his Church, which 
ſeem to be included in Obventions ; the other Profits confiſting in 
the Tithes Predial or Perſonal , as alſo in the Glebe. Fohn 4e Aton 
in his Gloſs upon Cardinal Otho's Conſtitutions, deſcribing the Pro. 
pentus ex Altari , ſays, that they are Offerings either in Bread or 
in Money, or conlifling in other minute Oblations , vulgarly called 
Altaragium, Con(t. Otho. cap. Anditu, verb, Proventus., Gloſſ. ibid. 
Which word extends it (clt alfoto all things pertaining tothe Altar, 
and relating tothe Ornaments thereof, which were by the Canons 
and Conſtitutions of King Edgar, An. 967. tobe Mundifima & ap- 
prime Conciunata : Canon. 42. Edgar. Reg.e Veterrimo MS. Codice 
Saxonico , Colleg. Corp. Chriſti Cantabrig. But this cannot referr 
properly to the word Altaragium otherwiſe than in ſenſu large, 
for by the genuine fignification thereof is meant only the Obvyen- 
_ , Oblations, and Profits of the Altar , not the Ornaments 
thereof. 

(2;) In Cardinal Otho's daies, about 170 years fince, (this Pro- 
venue of Altarage. was: moſt grofly abuſcd by many of the Clergy, 
infomuch that: he made a molt;ſevere Canon or Conſtitution againſt 
the Offenders in that kind 3 for. in theſe daics (as he obſerves in the 
Canon) theſe Miſerable Prieſts (for fo he there calls them) to ad- 
vance the profits of their Vicarages out of their ravenous Cove- 
toufneſs, by the exceſſive gain of their Altarages , would admit 


none to their Penitential Confeflions , unleſs they firſt depolited 


fme Money, in purſuance of a precedent Compadt (as the Glofi has 
it) by way of a Simoniacal extortion, far exceeding the allowed 
and accuſtomed Altarzges or Oblations of the [Altar :. And there- * 
fore, firſt declaring them not only unworthy of all Ecclcſtaftical 
Benefices, but alſo of the Kingdom of God, did. Decree, That the 
Biſhops in their reſpeRive Diocefles. ſhould make a moſt exact En- 
quiry touching this horrid abuſe, and; that all. ſuch as were found 
guilty thereof, ſhould be removed from: and deprived of the Bene- 
tices they poſicſſed, and for the future. be render*d -incapable of. all 
Eccleliaftical Preferments, and wholly ſuſpended from their Fun-- 
Ction for ever. Conſtit. Otho, Ne aliquid exigatur pro Sacramentis, 
fol.6. verb. Auditu. Notwithfiarding . which there. being, then. in 
uſe and practice 2pother kind'of. Simoniacal Artifice to ad yance the 
exccfs of Altarages ;.by Letting them and other: Ecclcliaftigal Re- 
venues and Profits of the Church to Farm, another a Con- 

| itution 
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ſtitution was then alſo Decreed, inhibiting and forbidding all fuch 
Farms of Al:arages in any kind for the future: Where Fobn de 
Aton in his Gloſs upon that Canon ſays, it was Conſiituted for the 
prevention of Simony; and there takes the occaſion to put the 
Queſtion, Whether it be Jawful to allow a Parochial Chaplain for 
his ſtipend the Annual Obventions of AJtarage in whole,or in part ? 
the Negative ſeems (ſays he) to be inferr'd trom the Text of that 
Canon 3 but in his own opinion he is of another judgment, becauſe 
it matters not, whether his Salary be paid in Money or any other 
Eccleſiaſtical thing 3 and concludes, that an Aﬀignment of ſuch A!- 
tarages may ſafely be tolerated 3 and that the Prieſt to whom Alta- 
rages are due, may appoint his Proctor to colle& the ſame , and be- 
ing ſo Colle&ted, may lawfully be affigned him for his Stipend : And 
although the Canon forbids the Letting to Farm the A/tarages, and 
other profits of the Charch, yet the Gloſs holds that the Temporal 
Provenues of an Eccleſiaſtical Juriſdiction may be fold or lett to 
Farm 3 but not the Spiritual Right of the Juriſdiction it ſelf. 1hid. 
| Conf. Ne Dign. tradantur ad' firmam , verb. Ecclefias, & Glofſ.. 
i914, 

(3:) Note, upon Evidence to a Jury , between Brett and Ward,, 
upon the diffolution of a Vicarage in the County of Warnick,. 
which was part of the Priory of Daxtry, where the Pope by his 
Bull gave to the Vicar Minutas Decimas & Altaragiam, And it was. 
certified by the Dofors , That Altaragium will paſs to the Vicar 
Tithe-wool, &c. and the uſage was ſhewed in Evidence, and the 
Copy of the Popes Bull; and the Court would not credit that 
without ſeeing the Bull it ſelf:. And ſo the Plaintiff was Non-ſuit, 


and the Jury was diſcharged (ce), Bulla, h.e. properly Veſicula (c) Brett ang * 
#9ue ſuperfluens : But in this caſe a more reverend cltcem was had Fard's Cafe. 
of the Popes Bull. Bxlla is alſo taken for the Boſi of a Nail or Bri- Winch-Reps. 


dle: Hinc Bulla pro Sigillo & pro obſignato Diplomate, in primis 
literis Pontificum plumbeo (gillo netatis, Has literas Bull am vo- 
cant, quia plumbea bulla arfientur , quemadmodum apud Romanos 
bulla erat Ornamentum aureum , quod jungebat veftes : Eſt enim 
bulla tumor, & ornamentum illud, boc Bulle nomen retinuit, quam- 
vis in figuram Cordis efſet fabricatum, ut 'refert Macro.in 1. Satur, 
quare aliquoties veſtis ipſa Bullata. Bulla nuncupatur ; ita & liters 
Apoſi, Balla plumbi munite, Bulle nuncupantur, Gammar. Extra. 
Cum tam Divino. 

(4.) W. Libels againſt G. in the Eccleſiaſtical Court for Tithes 
of Wool, Wood, and Apples, 8c. and he ſhews that he was Vicar 
therez and that the SE, 1. there was a Compoſition , . That the 
Parſon ſhould have the Tithes of Grain and Hay, & preterea the 


Vicar ſhould have. Altaragiam<:. And for that that thoſe Tithes did - 
| not: 
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not belong to the Vicar, he prayed a Prohibition. And Henden 

objected , That the Pariſhioner ought to ſet forth his Tithe , and 

not diſpute the Title. of the Parſon or the Vicar ; but the Vicar 

ought to come into the Eccleſiaſtical Court pro intereſſe ſuo ; But 

notwithſtanding that, and notwithſtanding the Vicar refuſes to 

claim thoſe Tithes, and that alwaies within memory they have 

been paid to «the Parſon, yct a Prohibition was granted: Andin 

the end ( upon the Compoſition ) power is reſerved to the Ordi- 

nary, if any doubt or obſcurity be in the Compoſition, to expound 

or detexmine it; and if he pleaſe, to increaſe the part of the 

Vicar; and there was not power of diminution : As by Huttox, 

It is alſo uſual in ſuch Compoſitions 3 and they fay , That the 

word Altaragium (hall be expounded according to the uſe; as 

if Wood had alwaies been paid to the Vicar by virtue of this word, 

ſo it ſhall continue, otherwiſe not: And fo it had been Ruled in 

the Exchequer z and upon that Preſident it was Ruled accordingly 

(4,Dr. Weed fo in this Court : And by them Word is Minuta decima, as in the 
ar.d Greey= cafe of St. Albans it was Ruled (4). | 

— =_ (5.) Ina Trial at the Barr in an Action of Treſpaſs, the Que- 

' **F* tion ariling between the Parſon and the Vicar, as touching Tithe- 

Wood, and to whom the ſame belonged: As to this by the Opi- 

nion of the whole Court clearly, the Parſon de mero jure ought 

- paittlro Jas, *® have the Tithe-Wood, if the Vicar be not Endowed of the 

B.R. Reyrclds (ame, Or claims to have it by Preſcription 3 but without ſuch a Do- 

verſ.Greer. tation or Preſcription the ſame belongs to the Parſon. Another 

Bulſtr-par.2. Queſtion was propounded for the Vicar, who entitles himſelf unto 

the Tithe- wood by theſe words [ Altaragium ] and Minnie Deci- 

me, whether theſe words will carry the Tithe-Wood unto him or 

not: As to this, the expolition and true definition of this word 

[ Altaragium] is contiderable, and to whom this is due. [ Alta- 

ragium | as was obſerved, is that which is due to be ſerved at the 

Altar. Wiliams Juſtice , Altaragium is that only and properly 

which is offered at the Altar , and Minute Decime are the Small 

Tithes alſo the word | Altaragium] will not carry Tithe-Wood: 

And this is the Queſtion here, Whether the Vicar by this word 

[ Altaraginm ] hath Title to the Tithe-Wood ? Crook Juſtice, 

This word Al:aragium doth not carry the Tithe-Wood, which are 

great Tith:s, but Mizutas Decimss , which are petit ſmall Tithes 3 

Minute Decime & Altaragia, the Vicar, as was urged, is to have 

them by his Compolition, and that by theſe words he is to have 

Tithe-Wood. Fleming Chief Juſtice , There js an Uſage here 

laid in the Vicar to have the Tithe-Wood, by reaſon of theſc 

words, Altaragiz & Minute Decime , the which the Vicar can n9 


waics have , but by Preſcription or by ſuch a Uſage ; and - the 
ame 


— 
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fame may paſs by theſe words Altaragia & Minute Decime, and 
\ the Uſage had accordingly : Allo Sheaves of Corn have paſſed by 
uſige to the Vicar , by the words Altaragia & Minute Decime, 
and ſo it was Adjudged in the Court of Exchequer. The Jadges 
all agreed in this, That by theſe words Altaragia & Minute Deci- 
me, by Uſage, Tithe- wood may:well. paſs ; and ſo hath the Opi- 
nion of all the Civilians been. Fleming Chief Juſtice, and the reſt 
of the Judges agreed in this, That by Uſage , the word Altaragia 
{hall be accounted rmter Minutas Decimas, Williams Juſtice , By 
the word Altaragia Tithe-Wood doth not paſs; but if the 
Vicar have uſed to have the: fame, time out of .mind , This 
is good, and (hall paſs under the words of Minute Decime. Fle- 
ming Chief Juſtice, Though the Law be againſt it, that Tithe- 
Wood doth not paſs by theſe words , yet by Uſage it hath been 
allowed good, to carry Tithe-Wood by theſe words, being of ſmall 
value; and by ſuch Uſage Tiche-Wood may paſs , though the Law 
be againlt it. 200 e. 


CHAP; XXXxIL 


Of Tithes. 


1, What Tithes are 3 the Original thereof in England 3 with the 
Diviſion aud Subdiviſion thereof, ; 

2. Whether the Quotity be Moral , or only of the Ceremonial or 

Fudicial Law ? The Inſtitution of Tithes 3 the lawfulneſt 
tbereof under the Goſpel z it is Sacriledge,Theft,and Robbery 
to withhold them, IGG 

3. The Common Arguments againſt the payment of Tithes , An- 
ſwered. 

4. 4A Fourfold Diviſion of Tithes #nder the Levitical Law. 

5. The Schoolmens conceit touching the Diviſion of Tithes in 
alluſion to the Diviſion of the Law of Moſes. 

6. Tithes axciently Eccleſiaſtical are now Temporal Inberitances ; 
ſeveral Lews touching Tithes in general; 

7. What the Common Law of England underſtands by Tithes : The 

ws obſtradion thereof by Charles Martel, 

8, The ſuppoſed Reaſon , why Tithes before the Lateran Council 
might be paid to any Church or any Prieſt; The original Diviſi- 
on of England into Pariſhes. 

9. The Exatt proviſion anciently,as well before as ſince the Conqueſt, 
made by the Sovereign Kings and Princes of this Realm for 
the due payment of Tithes. 

10. The Suppoſition of the Parschial Right of Tithes to be ſettled 
by a Canon of the Council of Lateran, Contradifted. 

11. Whether a Parſon may make a Leaſe parol of bis Tithes. 

12. Tithes diſcharged by Unity of poſſeſſion; 

13. A Covenant between Parſon and Parifhioner touching No#- 

payment of Tithes. 

14. Whether Proof by one Witneſi in caſe of Tithes, ought toſuffice 
in the Feclefiaſtical Court; 

15. Tithe-Wool, and Rotten Sheep; Tithe-Calver. 

16. Tithe-Headlands; Tithe-Wool; Lamb and Wool included in 
Small Tithes. 

17. Tithe-IWool of Sheep depaſtured in one Pariſh and ſhear'd in 
another, 

8. Suit for the Tithe-Graſi of a Riding Nagg. 

19. Modus decimandi #oxching Tithe-IWool, and Lamb. _ 

ark- 
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20, Park-Tithes ; Buck and Doe not tithable; what Partridges 
and Pheaſants are not tithable, 

21. Saffron, whether it be Small Tithes ; Veniſin not gitbable, 

22, Probibition for not allowing Proof by one Witneſl. 

23. An Afltion of the Caſe lies againſt a Parſon , that takes not 
away in due time bis Tithe-Corn ſet out. - | 

24. The Pariſhioner not obliged to divide the Tithes into Moities, 
where two perſons have portion of Tithes by balves. 

25. A Cuſtome of nat tithing the odd Sheaff, good. | 

26. Whether Tithes ſhall [A paid of the Glebe leaſed to a Far- 
mer. -— | 

27. Whether Tithes may be Leaſed or Releaſed without Deed ? 

28, A Parſon may Sue inthe Ecclefiaftical Court pro modo Deci- 
mandi. 

29, CR that Court may proceed therein in caſe the Modus be 
denied. . 

30. In what caſe the Right of Tithes is triable in the Exchequer. 

31. A Caſe in Law tonching Preſcription, and of Tithes of a Park 
Diſparked. 

32. What things are reputed Majores, what Minores Decimz,and 
how they may vary according to the Circumſtances. 

33. Whether Tithes are payable of Cattel for the Dairy or the 
Plough? _. : 

34s Whether a Dean and Chapter be capable de non decimando 

their Lands? 

35. Touching Tithe- Herbaye of young Cattel, of Hedge-ſiuff, of Or- 
chards, andthe Cuſtome of Hearth-peny, 

36. Tithe-Fiſh, Cuftomary Tithe , whetber Prohibition or not. 

37. = tithable, if ſold; whether Pidgeons , if fpent in the 

. bouſe. 

38. Several Caſes 40nching Diſcharges of Tithes. 

39. Hay of Headlands, whether tithable ? 

40. Preſcription for diſcharge of Tithes pou payment of 10 s. per 
ann. | 

41. A Forreſt in the Kings bands is priviledged of Tithes , not ſo 
in the hands of a Subjec : The Right of Tithes between Par- 
ſon and Vicar, triable in the Eccleſiaſtical. 

42. Whether Tithe ſhall be paid for Hedge-boot and Fire-hoot ? 

43+ Touching Tithe of young Cattel, of Hedging and Fencing, of 
the Herbage of Heifers and Horſes, of Dry-Cattel , and of 
Gardens; bow far tithable, or nct. 

44. Apples ftollex out of the Orchard, not tithable; no Tithes of 
Paſture of Milcb-kine grown dry, ualefi kept for Sale. 

' 45. Compoſition for Tithes for life ; not good without Deed, 

Yy | 45.Eſtovers 


46. Ejtovers burnt in the bouſe , not Tithable. The Hearth-peny 
good by Preſcription. 
47. 4A Compoſition for Titbes de anno in awnumw. 
48, The Modus decimandi is Swable in the Eccleſiaſtical Court, as 
well as the Tathe it ſelf. 
49. Probibition in caſe of Libel to prove in perpet. rei memo. 
50. Cnſtome of Tithe-Grafi Cocks as to both Matbes. 
51. In a Probibition upon matter at Common Law, and not within 
the Stat. of 2 E. 6.13. the Suggeſiion need not be proved in 
Six months, 
52. Tithe-Hay of Headlands , Cuſtome and Preſcription. 
53. Tithe- Hay of Heathlands ; alſo Tithe of Pidgeons. 
$4. Minute Titbes to the Vicar. 
55. Tithes to Parſon and Vicar may amount but to one Adlion, 
56. The Curate may #0t Preſcribe iu Tithes againſt the Parſon, 
57, Curates may ſue for Penſions in the Eccleſiaſtical Comrt, 
58. By the Civil Law, the Parſon to bave Notice when Tithes ſer 
out, 
59. AGion on the Caſe againſt a Compounder for Titbes Suing in 
the Ecclefiaſtical Comrt. | 
60. _— decimandi by oxe may bold as to others for a Probi- 
ition. 
61. Compoſition for one year good without Deed, not if for years. 
62; Tithe- Haſel , Holly, Willow, Whitethorn : Whether the Pa 
riſhioner ſhall preſerve the Parſons Tithe for him. | 
63. Teſtis Singularis x0: ſufficient to prove payment of Tithes in the 
Ecclefiaftical Court. 
64. Compoſition for Tithes, and a Probibitiou thereon. 
65. Tithes taken away by a Stranger after tbey are ſet out the Par- 
ſons remedy lies at the Common Law. 
66. In what Caſe no Cofls upon failure of Proof of the Suggeſtion 
within the Six months. q 
67. Modus Decimandi maybe Smed for in the Ecclefiaftical Canrt, 
where if denied, they are to ſurceaſe. 
68. Cuſtame in Cornwall touching Titbes of Sea-fyjh. 
69, In what Caſe an Agreement for Tithes for years may be good 
without Deed. | 
70. In what Court Tithes of Reats in London may be Sued. 
71. A Collefor of Tithes cannot Licenſe a Pariſhioner to carry a- 
way his Corn. 
72, Whether Debt lies for Treble dammages upon Fraudulent ſet- 
ting forth of Tuthes. 
3. Tithes, whether they belong to the Parſon or the Vicar, cognize- 
ble in the Eccleſtaſtical Court, where the Right of Tithes is con- 
_— OO 74 The 


Of Tube. 


347 


74 my Eeclefiaſtical Court not Judges of the Bounds of a Pa- 
riſh. 
5. Modus Decimandi in reference to a Park, 
76. AF — ſetting out of Tithes, is no ſetting them out 
at ain, 
77. The Vicar ſhall have Tithe of Rape-Seed, being within a Pre- 
ſeription, though a new thing in England. 
18, What the word Garba ſignifies. | 
79, Whether Wood in its own nature be great Tithes, and in what 
caſe it ſhall paſs by the words de minutis Decimis. 
So. If two Tules of Tithes unite in one perſon, there need but one 
Aion for them. 
$1. A Parſon may not ſett a Leaſe for years of Tithes per parol 


only. | 
82, If a Parſon be difiurbed in carrying away bis Tithes ſew out, 
his Remedy lies properly in the Ecclefiaſtical Conrt. - 


(1.) ITHE S | Diſmes, Decime] probably an abbreviation 
from the Saxon, Teopung, or Tithing, properly De- 
curia in that Language. Lamb. Expl. of Sax. words, 

verb, Deeuria, That the Apoſtles and: Elders at Jernſalem were 

competently ſupplied by the Contributions of the Fewiſh Proſelytes, 
is very conjeQturable in that they (old their poſſeſſions, and 

the price thereof and laid it down at. the Apdſiles feet 3- and ſach 

as then planted the Goſpel,and labour] in the Word and Dodtrine, 

had their maintenance by the Contributions'of their Converts: Vid. 

Concil, Grang.Can.7,& 8. And St.Cyprian writing to his Church 

of Carthage , Epiſt. 33, & 34. to receive Aurelizs and Cellerime, 

Confeſſors, ſaith in Epi. 34. Prerbyterii homorem defigtafſe nos ilits 

jam ſciatis, ut & ſportulis iiſdem cam Presbyreris bonorentur , & 

Diviſiones Menſurnas equatis quantitatibus partiafttur, Know you, 

that we have already deſigned to them the Dignity of- Presbyterfſoip, 

that they might be honoured with ſuch allowances as Presbyters 
have, and receive equal ſhares in the Monthly Dividends. So that 

Sportule were the allowances, which in this Infancy of the Goſpel 

the Presbyters had out of the Contributions of the Converts, And 

the Fratres Sportulantes mentioned by him in Epiſt. 66; were the 

Clergy which-rectived ſuch allowance. Theſe Converts (after the 

Converſion of Conftantine the Emperour ) many of them being 

Governours and Noblcs,, ſettled great and large Detmeſn-Lands 

upon thoſe who Converted then 3 and that (according to Mr, Sel- 

dens conjeQture) the firſt Oratories or places of Publick Workbip, 
were built in the Lands beſtowed on them; which Hiſt Oratories 
were called Corbedrals, Seer, or Seats, from their conſtant Reſidence 

Ty 2 there- 
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thereon. That the Chriſtian Church even .in times of Perſecution 
laid claim to Tithes as due Jure Divino, is partly confeſſed by Mr. 
Selden himſelf, citing ſcme paſſages in the Ancient Fathers to that 
purpofe. But when the Empire became Chriſtian, then the Chriſtian 
Clergy did more earneſtly preſs the Donation of Titbesz and in 
proceſs of time they prevailed, not only by Preaching and Canons, 
but by the Edics of Emperours and Kings, to: have Tithes given 
to the Church. And it appears , that the Roman Empire, where- 
ever it did reduce any Conquered Countrey in formam Provincie,ap- 
pointed the Farmers of the Cuſtomes , to colle& among other Im- 
poſitions the Tenths of the Tenants of the Empires z that is, of 
all who occupied any Land in the Conquered Province, cither as 
immediate Tenants to the Empire, or as Sub-Tenants under them, 
The Publicany therefore who colle&ed theſe Tributes were called 
Decumani, as Mr.Selden, pag.39. of his Hiſtory of Tithes doth-ob- 
ferve out of Appian. But whether theſe Tenths were received by 
the Senate or Emperours, upon a Civil or Religious account , Is not 
liquid and clear: For the Emperours alwaies till Chriſtianity eame 
in ( nay Conſtantine and other Emperours even after Chriſtianity 
was received, till Gratian's time, as the Noble and Learned D#- 
pleſſy in his Myſtery of Tniquity obſerves out of Zofimen,) continued 
the chicf Pontifice or High-Prieſthood in their own perſons.” And 
as touching us here in England, Dr. Heylin, P. H. Treleyny, in his 
Treatife touching. Tithes, p. 3- ſaith , Tithes are not given to the 
Miniſters by the People 3 for Sr. Ed.Coke on Litr. Tenures, lib. 1. cg, 
Sed.73. fo. 58. afſerteth, That'it appears by the Laws and Ordi- 
nances of Ancient Kings, and eſpecially of King Alfred, That the 
firſt Kings of this Realm had all the Lands of Exglaxd in Demeſy, 
and Les Grande Mannors & Royalties they reſerved to themſelves, 


. and with the Remnant they for the defence of the Realm enfeoffed 


the Barons of the Realm with ſuch Juriſdiction as the Court Ba- 
ron now hath. And at this time, when all the Lands of England 
were the Kings Demeſns, that Ethelwolph the Second Monarch of 
the Saxon race (his Father Egbert being the firſt, which brought the 
former Heptarchy under one ſole Prince) conferred the Fithes of 
all the Kingdom upon.the Church by his Royal Charter. Of which 
Irgulph Abbot of Crowland, An.855. faith, That King Erbelwolph 
with the conſent (gratuito conſenſus) of his-Prelates and Princes, 
did firſt enrich the Church of England with the Tithes-of all his 
Lands and Goods. Many other. Laws of the Saxoz Kings for the 
payment of Tithes are recited by Mr. Selden, as entirely the Gift 
of Kings: And fo faith King Elred , Nemo auferat + Deo, quod ad 
Denm pertinet, & Preceſſores noſtri conceſſerunt. The whole Biſho- 
prick Ancicntly was in a large fenſe a. Parzcia, and the income of & 
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(by Contributions firſt, and by Tithes alſo afterwards ) was the 
Common ſtock of all the Clergy of the Diocefs 3 and Mr. Seder 
aſſerts it to be the general Opinion of all the Common Lawyers, 
That before the Lateran Council, under Innocent 3.every man might 
have given his Tithes to what Church he would (probably within 
the Dioceſs) becauſe they were not the Propriety as yet of any 


one Presbyter, but the Common Patrimony of all the Dioceſan (a) Levit.27: 
Clergy. So that Tithes are a Tenth part of all increaſe Tithable, ;. 


due to God (a), and conſequently to his Miniſters that wait on the 
Altar. Theſe are divided into Three forts , 1. Predial Tithes, a- 
riſing only either of the Fruits of the Ground) as Corn, Hay, Hemp, 
and the likez or of the Fruits .of Trees and Orchard s, as Apples, 
Pears, and the like.. 2. Perſonal Tithes, ariſing of the profits that 
come þy-the labour and induſtry of Man, either by Handicrafts, as: 


Carpemers, Maſons, and the like3 or by Buying, Selling, or Mer- /,,p,c, , 
chandizing. 3. Mixt Tithes , ariſing partly of the Ground, and jzc. Rot.11g: - 


partly of the Induſtry of Man, as of Calves, Lambs, Piggs, Milk, CB. 
(c) Co.11.Drs.- 
2s do not increaſe and renew year by year, by the Act of God ( c).'Ro1 638.0. L 


Cheeſe, and the like (b,), No Tithes ſhall be paid for ſuch things: 


Of Predial Tithes ſome are called Majores , vulgarly termed the 


Great Tithes: others Minores vel Minute,vulgarly the Small Tithes. (7) Luke is. . 
The Great, ſuch as Wheat, Rye, Hay,gc.. The Small, fuch as Mint, 42. 


Annis, Cumin, &c.(d). And commonly with us here in Eng- 
land we compute Flax in the number of Small Tithes ( which is a 
Predial Tithe) as alſo Wool, Milk, Cheeſe, Eggs , Chicken of all 


kinds, Lambs, Honey, Bees-wax, and the Jike, Vid. Lindw.rap. de - 
Decimis. In Ancient times the Laity were ſo far from ſubtracting : 


their Tithes., as is the common praQtice of theſe daies, that oft- 
times they would give more than was due or demanded 3 and were 
fo Conſcientious in the payment thereof, as at their death they u-- 


ſually bequeathed a Soxle-Sceat to their- Parochial Pricſt-in lieu of - 
any Tithes forgotten; and at their Funerals cauſed their beſt Ox - 
or Horſe to be led with the Corps, and as a Mortuary or Oblation. - 


given-to the Prieſt in recompence of any Tithes , which poſſibly in 


their life-time might have been. omitted to be paid. But in theſe - 


latter Ages (not regarding what S. .Hierom- ſays) That Fraudare Ct) Sr: —_ 
Ported. ff 


Eccleſiam.eft Sacrilegium (e ),all Artifices imaginable are put in pra- 


ceſſarily to be the Tenth part of the Fruits which the more re- 


ceived Opinion holds to be both Erroneous and Miſchievous 3 and - 


that by the Law of God and Nature, no Cuſiome deviating _ 
the. 


Ne 
Qice to ſubduct the Tithes;and therefore to enforce the due payment c D. St.2 2H, 
thereof were the Statutes of H.8. and E4.6. made and enaced(f). 8.20. 

2. Covarruviar, with other Canoniſts and Schoolmen , holds, .32 H.9. 7. 
That by the Moral Law-the rate or proportion of Tithes is not ne- & 2 Ed+5+ 13> » 
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- the exz& rate and proportion of the Tenth of the Fruits , ought to 


(a)Levit. 27. 
4,90 


G) Mart. 23s 
. 23. & Luke 
11.42. © 


(i) Mal). 3-8, 
-.9,10, vid. 
Pro3-9,-10. 
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prevail any longer than by the free and mutua] conſent of Parſon 
and Pariſhioner : For which reaſon it is ſuppoſed, That the paying 
of a Haltpeny for a Lamb, or a Peny for aCalf, by ſuch as have un- 
der Sevenin one year, is now become an unreaſonable Cuſtome, in 
regard the value of-ſuch Lambs and Calves is now raiſed four times 
higher,than in Ancient times. This ſeems far remote from Tithes, 
the very Drotity whereof ſeems-to be Moral ('g ), rather than Cere- 
monial or Judicial ; and not only allowed or approved , but even 
commanded by our Saviour himſelf (þ): Yea, by the very Law of 
Naire (which is the ground of the Moral Law, and long before 
the Levitical) Tithes appear to be due, in that Abrahem paid it to 
Melchiſedec : And God himfelf (who is the beſi Interpreter of his 
-own Law) calls the detention of Tithes Sacriledge (i), And that 


-Command of Chriſt, affirming that Tithes ought to be paid of all, 


even to the very Herbs , ſpoken by hin: at the period of the Levi- 


tical Law, ought not to be reſtrained only to the Priefthood of Aa- 


(k ) Mal.ibid, 


rox ; for it doth now remain in force as to Prieſts under the Goſpel,as 
that other part of the Moral Law , Thow ſhalt not fteal , the with- 
holding of Tithes being expreſly interpreted Theft and Robbery by 
the-Prophet (A). And leſt it ſhould be thought a meer Human 


-Tntereft, or in-the power of Man to alienate, God himſelf hath 
-vouchſafed to take Tithes upon his own account in his Miniſters be- 


half. Theſe Tithes could not be meerly Ceremonial(as forne would 
have it) for they prefigure nothing , nor are they repealed by atiy 
one Textin the Goſpel, but reinforced as aforefaid : 1o that what- 
ever was commanded in the Old Teftam:nt, and grounded on 


theLaw of Nature, and being not Repealed in the New , mult yet 
ſtand in force, as a Duty of the Moral Law. And if it be Objeced, 


') Marth. 23- 

"23,& Luke 
H.47. 

(n) Mat. 10s 
TO. 


. (=) 1 Tim-$. 
438 


That Tithes were not paid in the Primitive times of the Chriſtian 
Church ; the Reaſon is, nbt- becauſe they were not then due, but 
becauſe there was not then any fuch ſettled Order for things of this- 
or the like nature in the Church. 

(3.) Wherefore all the Common ObjeRions mate againſt the 
payment of Tithes in the Chriſtian Church may be reduced to one 
of thefe Four: (1.) That-our Saviour gave no Corminand' to his 
Apofiles to take Tith2s, but rather on the contrary aid, Preely ye 
have received , freely give. Aiſw. Yet our Savivur fays, Theſe 
things (ſpeaking of Tithes) ovght you ro have done(!). And _ 
The workman is worthy of his meat (m). And St. Paxl ſays, The 
Labonrer is worthy of his Reward (n). Where hath Chriſt #4 #0- 
tidem verbis forbidden Sacriledge? wilt thou therefore commit it, 
becauſe he hath not in terminis terminantibus forbidden it ? Thow 


Go Rom:2-22, that abhorreſt Idols , dojt thou commeit Sacriledge (0) ? (2) Tithes 


were 
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were not paid till about three hundred years after Chrift,* as Tertul-- 


lian, Origen, and S. —_— do teſtihe. Anſw. Theſe Fathers do 
withal acknowledge, that during that time the Churches Miainte- 


nance was the Peoples free Contribution 3 which probably: might 


have continued to this day, bad not that Contribution in proceſs of 


time turned into a Sacrilegious Centwry by Covetouſneſs , infiead of 


a Commanded Decuma as a Duty Morally enjoyn*'d. (3.) That 


Tithes-came firft into this Kingdom by the power of the Pope, as- 


by Pope Adrizz# in the time of Offa King of Mereia, during Eng- 
lands Heptarcby, in Au.786. 
what follows thence ? does a thing lawful in ict felt become unlaw- 
ful, becauſe a Pope enjoyns it ? = 


in payment of the one, nor charitable in giving the other, becauſe 


Anſw, Pclibly it might be fo; + 


at if he had commanded Alms - 
to be given inſtead of Tithes ? muſt we therefore be neither honeſt 


there was a Command of a Pope in the cafe ? (4.)That Z#belſtane,. 


Edmond, Edgar, Canutus, and Zthelwolfe, Kings of England, Or- 
dained the payment of Tithes meerly to pacifie their Conſciences, 
and thereby to mzke Atonement for their Blood-guilty Souls. 


Auſw, Admit it were Hiſtorically true, yet the tinal Cauſe of any - 
Action, or the End for which a thing is done, alters not that quality - 
that is inberent naturally in - the thing: A thing lawful in it (elf 
commanded for a wrong End, perverts the Action , not the thing 3 -- 


if a man gives Alms that the Poor may be drunk, though that be 


no Alms, yet it doth not render Alms as unlawful , nor alter that: 


quality of Charity which is inſeparable from Alms. 
(4.) Tithes Anciently were Fourfold , as (x) That which the 


People paid to the Levites (p.). (2) That which the Levites thence ©) #*rom. ups | 


paid to the Prieſts (q)). (3) That which the Few reſerved for 


Ezek.14 45- 


& Num. 18.26. - 


 Exxpence in their Solemn Feaſts, when they went to the Tabernacle rg).nevt. 14.:- 
or Temple (r); (4) A Third years Tenth, which was then laid 22. 


up for the Levite and the Poor (s.), Thefirit of theſe is held a Na- 
tural, Moral, and Divine Tribute the fecond and third Ceremo- 
nial 3 the fourth Judicial. The Jews had alfo their Therama,which 
was not properly Tithe, but a ſecond kind of Firſt-Fruits : Ther: 
were two kinds hereof, the one called the Great Theruma, the exa&t 
quantity whereof was not defined by Moſes ; but the Ancient Law- 


(r)Devur.14- 
23. 

(1 }De ut. 1&-- 
2 = 


yersdetermin'd, that it might not be leſs than the fourtieth,fifticth, 


or at leaſt the ſixtieth part of the kinds already dre(s'd and pre- 


_ — 


(21) Heron - 
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God and his Church. And it any ſhall argue , that Tithes are not 


(5.) Becauſe the Law of Moſer hath been divided into Three 


parts, viz. Moral, Judicial, and Ceremonial , fome of the School- 
men have thence conceived., That Tithes admit the like diviſion, 


whereof. the Moral part was -only a neceſſary Maintenance for the 


Miniſter , and therefore natural and perpetual : The Judicial part 


was the number of Ten, as fit only for the Jews, and therefore 


: poſitive and remotive: The Ceremonial part was the Myſtery con- 
tained in this Number of Ten, which being (as they taught) but a 
ſhadow only, was vaniſh'd and aboliſh'd with the Law it ſelf; and 


thence-inferr'd, that the Quotity or preciſe number of Ten being 
taken away by-reaſon of the Ceremony, a competency now only re- 


"mains for the Miniſter out of the Tithes: This Concelt hath occa- 
' fined no ſmall prejudice to the Church , although it hath no more 


probability of truth in it , than that whereon it is grounded, viz. 
That the Number of Ten isa type of Chriſt, and that the inferiour 
Digits do fignifie the People, Levi himſelf paid Tithes to the firtt 
Prieſt weever read of, that is , he paid them in Abraham, which 
being urged by the Apoſtle againſt the Levitical Ceremonies , ar- 
gues, that they are more than meerly Levitical and Ceremonial 3 
indeed if we confider their aſſignment to Lev?*s Tribe, they are ſuch, 
but not otherwiſe, The Sabbath and Tithes were both before the 
Law in their very Numbers reſpe&tively (#), and were but repeat- 
ed by Moſes under the Law, becauſe they had been approved of God 
before the Law in the ſelf-ſame Numbers. The Sabbath is faid to 
havea Moral and a Ceremonial part : The Moral is perpetual and 
unalterable , which is, that God ſhould have a Seventh day 3 the 


Ceremonial being Typical of our Reſt in Heaven is only pofitive,and 
not ſo unalterable, but that it might be (as it is) changed from the 


Seventh day of the Creation, to the Seventh after our Saviours 
ReſurreQRion: So Tithes, they alſo have a Natural and a Poſitive 
part; the Natural is permanent and unalterable, which is, that 
God hath reſerved to himſelf a Tenth of the increaſc, &c. for the 


Maintenance of his Miniſtcrs3 in which ſenſe immediately after 


the diſſolution of the Fews policy , the Chriſtians of the Primitive 
Church, as ſoon as they cou!d get any outward form of a Church , 
and peace from Perſecution , reccived it in the very ©mnotity: the 
Poſitive is, That the Lord annexed thoſe Tithes by Moſes to the 
Pricſts and Levites for their maintenance, dvring the diſpenſation 
of the Myſteries under the Law , and thcretore changed by the 
Chriſtians in the Primitive Church to the Chriſtian Ecclctrafticks 
(w); ſo that how this Quotity can be changed into a Competency, 
ſ-cms neither demonſtrable nor warrantable by the Word of God, 
but that the Quotity ought to remain as a perpetual Right due to 


to 


' tobe paid or required in a Proteſtant Church, becauſe they have been 
ever, ſo upheld in the Church of Keme + ſuch may as well argue, 
they ought not to be paid in a Chriſtian Church , becauſe they are 
paid to Mahnmetan Princes, for ſo they are, and that- becauſe « they | 
' were Pricits; for every. Husbandman js bound: to pay for Tribute 
the Tenth part of all his Corn to the, Patriarch for the uſe of .the 
Prince, the relicf of Impotent people, and Widows, and for main- 
tenance of War againſt the Enemy. Purch, Pilgr, lib,6. cap.1. Y.3. 
p.$03.n#.10. 

(6.) Tithes, which anciently were meerly Ecclefiaſtical, are now 
made Temporal Inheritances therefore are they Aſſets in the hands' 
of the Heir , the Wife endowed of them , and the Tenant by the 
Courtefie ſha]l hold them (x). They are not grantable for life, or (,)c.11.i4. 
years, or for a longer term than one year, but by Deed (y)). They on Lit. 159. 
cannot-be extinguiſhed by a Feoffment of the Land , nor paſs by a Bulſtr. 2.184- 
Deviſe of. Lands, wich all protits and commodities thereto belong- - 94s "EY 
ings. and yct may be exchanged for Temporal Inheritances (z). pgg. bY wYY 
Anciently and at the Common Law there were none qualified to vow/ons., 
receive them , but either an Ecclcfiaſtical perſon , or a mixt perſon (y) Latch. 
as the King, They are not cxtinct by their coming into any hands, = gl 
but of the Parſon himſelf (a)). Ard that which is given in licu of &, ans _ 
them is turned into a Spiritual Fee (5). It is not paid more than (4 Hob. 42- 
once for one and the ſame thing in one and the ſame year, and that | 
only for the neat avd clear profit of the thing Tithable (ce). It (<)Poph197- 
muſt Le paid in kind, 1f there be Corn now where Wood grew 
before, or Wood planted now where Woodlands formerly were. 
And the Law allows the Parſon a convenient time to remove the 
Tithe 3 which circumſtance of Time and the convenience thereof 
is triable by a Jury 3 andif the Parſon exceed the Time, the Pa- : 
Tiſhioner may have his Action againſt him as a Treſpiſſer. #b ixitio (4)Bolfir. 3+. 
(4); And ſome conceive, that the Pariſhioner is not bound to give FAY 329. 
the Parſon Notice when he doth ſet forth his Tithe (e)). By the (.) Noy 59. 
Civil Law the Pariſhioner ought to give the Paxſon Notice when 
the Tithes are ſet forth 3, but it hath been Adjudged, that the Com- 
mon Law doth. not fo oblige aman(f). But a ſeveranceof Nine (f)N»7's Rep. 
parts from the Tenth part there muſt be, for ſuch ;Severance' is fo e - pq 
neceſſary, and in a kind fo eſſential to Tithes, that they are not "*'© 
due, nor is it Tithe within the Statute of 2 Ed. 6. until ſuch Seve- 
rance be made. Yet the Parſon may Grant his Tithes growing up- 
on the Land , before Severance which ought to be made by the 
Owner of the Land: for though the property of. Tithes ſet out by 
the Owner of the Land belongs to the Parſon, yet it is otherwiſe 
if they be ſet out by a Stranger (g)). Ard incaſe the Land.be not (2) Latch. 
in any Pariſh, then the King ſhall have the Tithe thereof by his 

® 1 Prero- 
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G) Hill.14 Prerogative and by the Cuſtome of England (b). But where Lands 
- 294 5 _ in themſelves Tithable, arc not manurcd or ploughed , ſpecially in 
verſ.Giover. Prejudice to the Parſon, in ſuch caſe he may notwithſtanding Sue 
Roll.Rep. the Occupier thereof in the Spiritual Court for the Tithes of that 
(i) Vid. Hughes Land (5). But if the Pariſhioner duly ſets forth and fevers the 
q0s $966 9 Tithe in convenient time, and after Dammage happen. to him by the 
(k) Dr. Bridge Parſons not taking the ſame away in like convenient time,in that cale 
man's Cafe. the Pariſhioner may haye his Action on the Caſe againſt the Parſon(k,) 
Noy. Rep.31» (7.) The Common Law of this Realm takes notice of Tithes by 
7 DO the word [Diſmes] ( Decime )) of the French (Decimes)) ſignifying 
, "y roger Tithe, or the Tenth part of all the Annual Fruits » either of the 
Y arth, or of Beaſts, oriMans labour and induſtry , due unto God, 
and conſequently to him that is of the Lords Lot , and hath his: 

ſhare by his ſpecial appointment ; It figniticth alfo the Tenths of all 
(1) 2 & 3 Ed. Spiriaual Livings , yearly given to the Prince, called a perpetual 
'6-0.18, . Diſme (F), which ancieritly were paid to the Pope, until Pope Vr- 
ban gave them to K. Richard the Second, to aid him againſt Charles 
(m)Pol. Virg the French King, and ſuch others as upheld Clement the Seventh a- 
Hiſt. 4»g!. © 8ainft him as atorcſaid(#s). It bgniticth likewift a Tribute levied of 
lib-2c- the Temporalty (#). But here it is to be underſtood, as Quote pars 
Cr) Holinſh. omnium bonorum licite queſitorum, Deo Divina Inſtitutione debitay 
in Hen. which though according to the Canon Lawis a Tenth of Annual 
It: and lawful Encreaſe commanded to be paid tothe Sons of Levi for 
thcir maintenance in conſideration of their Miniſiryz yet at the 
Common Law it is an Ecclefiaftical Inheritance collateral to the E- 
ſtate of the Land, and of its own nature due only to Ecclefiaftical 
perſons by the Ecclcliaftical Laws (0). The Practice-whereof never 
met with any contiderable interruption: in any Age , until-Charles 
Martel,*s Sacrilegious Infeudations ot Tithes , about the year 650. 
which uſher*d in ſuch a Preſident into the Chritiian World, as could 
nevcr fo this day grow obſblete and out of uſe. Notwithſtanding 
from the beginning it ws #9t ſo, nor did any Lay- perſons pretend to 
Tith.s originally,nor legally till the Statutes off Diſſolutions of Ab» 
bics made them capable thereof, whereby the Tithes ap propriated 
: tofuch Houſ.s of Religion-as were diffolved became a Lay-Fee, and 

(>)Co 2. yar. Suable by the Lairy in the Kings Ecclcliaſtical Courts. 

44 4. E-3- (8.) Where in the Books of the Common Law. it is Reported, 
65 tap "% That before the Council of Lateren,every man might give his Tithes 
LIED. to what Church he pleaſed; and might have bctiowed them upon 
15 J-c:ir. C.B, what perſon he thought belt; there it-is alſo aſſerted for reaſon, That 
Slade ovd bcfore tha Council there were: no Pariſhes, nor Pariſh-Prieſts that 

| rt wa could claim them. But by a Canon made in that Council,every man 

mY bo abr. * is ſince compcllable to pay his: Tithes to the Parſon or Vicar of that 

rer-Diſmece. Pariſh where the Tithes ariſc(p Here may ariſe a queſtion, W —_ 
tnNcrE - 


{o) Co.11. 13+ 
D» 
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there were , not Pariſhes long before any Council at Lateran ? For 
admitting that the Second Laterax Council was held in the year 1120, 
as S.Tho.Ridtey computes it (q,), or that the general Council of La- (9) View.par. 
feran was held in the year 1179, as Sir Simon Degge calculates it{r), 3-<2P-4 $5: 
yet there ſeems to be a diviſion into Pariſhes ſome Centuries of years Cr ge. 
before either of theſe: For it is ſaid, That Cities and Countrics were p,14z. A 
divided jnto ſeveral Pariſhes by an Ordinance of PopeDionyſius about _ 

the year 266 (7 ),and from him derived into this and other Realms: # )Ridl. ibid. 
Alſo;that Eccletiaſtical perſons firſt in this Kingdom made Divilions p»r.3-cap.2. 
of Pariſhes, as appears by our own Chronicles (t ); and that the firſt S*8-4+ n 
Practice thereof came from Honorius the 4th Archbiſhop of Canter- ( _ 4 
bary after Auguſtine,who died in the year 693(# ).And ſuch as have (@,,4, Stow. 

followed the courſe of Antiquity in this matter, conceive that the Ridl.ibid. 
| origtnal of Pariſhes had its Preſident from the practice of ſome An- (@Ridlbid. 
cient Roman Biſhops, it being(as ſome would have it)recorded inthe 

Pontifical of Damaſus ; but in Anaſtaſiw's Bibliothecar. it is found, 

That when Peter had appointed and ordained Prieſts ,&c. and Cletw 
| had reduced them to a certain number, Pope Ewarift affigned to each 

of them His Pariſhz and as to the time when thoſe Parifhes were af- 

fign'd byExarift,it muſt be about the beginning of the ſecondCentwry, 
"which was many Centuries before the C. of Lateran, as alſo was the 

praQtice thereof here in England by Honoriws, as aforcſaid, the truth 

whereof is approved by Cambden. But Cavendum,&c. ſaith Marſil in 

his Book De Red.Eccl.c.12.heed muſt be takenas to the word Pariſh, 
for it is equivocal, having various acceptations, as ſometimes when 
"nothing is named but a Pariſh, the whole Diocels is underſtood, which 

notion of the word often occurs in the Councils 3 in which ſenſe Bar- 

batia ſpake a wide word for the Pope in his Tra.de preit.Card.when 

he faid,that in refped of bis Holineſi, the whole world was but one Pariſh. 

Sometimes a Pariſh is taken for ſuch a part of the Dioceſs,as was af- 

ſign'd to ſome Prieſt, arbitrarily ſent and maintained by the Biſhop 3 

to whom ſucha Pariſh paid all their dues,and he to his Clergyzabout 

which time this cuſtome was introduced, that all Church-dues ſhould 

be at the Biſhops diſpoſal,to be divided into four portions, whereof he 

ſhould have 1 partfor himſelf,another for his Clergy,a 34 for the Poor 

and Strangers, and the 4th to be reſerved to the Pariſhioners for the 

repairing of Churches;the collection of which dues was committcd to 

the care of the Chorepiſe.from which 2xadripartite diviſion probably 

came thaticuſtome whereby the Biſhop of every Diocels might before 

the C.of Lateran make diſtribution of theTithes within his D'occls, 

where he thought convenient to Spiritual perſons, for their neceſſary 
maintenance(x). If the original of a Pariſh in the 2 former acceptations (x )Bede, libs 
were a device of the ancient Rom.Biſh. 8 from them derived to other 1.Cap.28s 
Nations,then probably from the inconveniencies thereof might be the 
L L 22 begin» 


Vid. Edgar s 
LE aws,cap-1- 


beginning of a Pariſh, as.it is taken for ſuch a part,of, the Dipcels, as 
R1limited to ſome Refidentiary Incumbent, allowed by the Biſhop, 
anid maintained by the Church-dues 'in his own Right 3 which con- 
ſideration of a Pariſh ſeems moſt of all agreeable with thoſe which 
we now have , and were in uſe with us before Edgar's daies, as ap- 
Pears by the Saxon Laws of that time. CY od $0] 

(9.) The Ancient Kings and Sovereign Princes of this Realm, 
both before and lince the Conqueſt , have ever made ſpecial Proyi- 
fion for the due payment of Tithes unto the Church, and that ever 
lince there was any Church- Government in this Land 3 witneſs that 
Law made before the Conqueſt by King Atbelftane, That every man 
ſhould pay his Tithes in manner as Fecob did ; that is, of all that 
God ſhould give him. The like did King Edgar and King Edmund 
command on pain of Excommunication. And about the Seventh 

' Century 142 King of the Veſt-Saxons made a Law, That the 
Charch-Sceat be paid at Martlemaſ, on pain of paying twelve times 
as much in caſe of Refuſal: this Church-ſceat Fleta interpreteth 
Church-ſeed, and therefore calls it Certa menſura bladi Tritici, eve, 
Others read Church-ſcet, that is, the Church-ſ-ot or Church-due : 
Alſo the faid King Zthelftane in the Ninth Century . made a Law 
by the Advice of Walfehelme his Archbitbop., :and ,his other Bj- 
ſhops, Commanding all his Reeves throughout all his Kingdom in #be 
Lords name, and of all Saints, that in the firſt place they pay the 
Tithe of hi own Revenues , as well in Living Cattel as the yearly 
Fruits. Likewiſe King, Edmund at a Synod holden in London, at 
which Odaand Wulfftax Archbiſhops, and many other Biſhops were. 
preſent, made a Law,, Commanding all Chriſtian men by tbeir Chri- 
fltanity to pay Tithes, Church-ſceat, and Almes-fee if any refuſe to 


' do it, let him beaccurſed. This Alms-fee or Alms- money was that, 


which was called the Peterpence 3 for when Ina the Welt-Saxox King 


' went in Pilgrimage to Rome, he made it a Law to his, Subjzas; That 
_ every Houſe ſhould pay .a peny to.the Pope; and 'this was tg be 


tendred at St. Peters-tide, as appears by Edgar's Law; 1u#.g. In 
the Laws alſo of King Edgar it was Decreed in the farſi place, That 
Gods Church ſhould have all her Rights, and -that -every man 
ſhould pay his Tithes to the Elder Miniſter Cor Mother-Church) 
where he heareth the Word, caps 2. of Edgar's Laws. And-in:the 
Eighth Chapter of King Knutes Laws it is Ordained , That careibe 


* taken rightly to pay Gods Rights every year, 2iz. the-Plough-Alms 


tifteen Nights after Eaſter, the Tithe of young Cattel by Whitſon- 
tide, and the Fruits of the Earth by Alhallentide;, otherwiſe , the 
Kings Reeve, and the Bithop may take the Tenth part whether he 
will orno, and give it to the Miniſter whercunto it belongeth. 


- Allo by the Laws of Edward the Confcfſor, nw. 8. & g. it was 


De- 


0 IS” OY EE EFT Be ee et 


*.\"OF Tithes. 


PR nn "Fr 


_—_— 7 
+ 2 
. 3$ 
4 7 
neon Big Lo = 


' Decv6ed particularly ;' that Tithes fhould be*duly paitÞDe Garba, 


i Gregy Rqnaram, Pulls, Vactis,, Vitwlis, Cafes" Lale;” Veltir, Phr- Hloveden; par 
 cellis, Apibus, Boſco, Prato, Aqutis, Molendinis, Parcis,” Vivartic, 2. cap. de Des 
Piſcariis, Virgultis, Hortis, Negotionibus, in a word, 'omnibns rebus ©im+Ecel |: 


 queas dederit Dominus ; which Decree was afterwards ratified 'by the 


| Gonquerour, ' Afterwards King Edward the Firſt at-the* Petition of 
the Clergy , eſtabliſhed the Articles of the Clergy , which his Son. 


. Ed.2.' Confirmed by his Letters Patents under *the Great Seal, and 
by Conſent of Parliament, at the Petition of 'the- Clergy in the 
Ninth year of his Reign. And by the Statnteof 1 R.2. cap.,14. 
itis Acknowledged, That the Cognizance of Tithes of right doth, 
and of Ancient time was wont to pertain tothe Spirituat Court. 


Alſothe Ciftercians, 'who had purchaſed BuNis from the Pope to þe 15 Ed.3. 
diſchzxged of Tithes, in the Scecoridyeariof 'H, 4. were by AR of 5 E411 - 


Parliament after reduced tothe ſfatethey were in before.” ' And In 
the Fifth year of #1. 4. it was Ordered ,] That ſuch as held Lands 
belonging to any Friers-Altens; ſhould pay atl manner of Tithes to 
the Parſons and Vicars of the Pariſhes wherein the fame were , not- 


withltanding their being ſeized into the 'Kings Hands or any Prohi- - 


bition:to the! contrary « For before 'the diffolution of Monafteries, ' 
&c. by King H. 8.-Lay-men were -not capable thereof), *nor indeed 
after the Difſolation,; not withſfanding the Statute of 27 H.8.'c.20. 


could the People be- well bronght to pay their Tithes to the Lay- - 


Purchaſers thereof, not qualified to Sue for the ſame, until the Sta- 
tate of 32, H:8. c:7. enabled them (to Convent the Refulers before 
the Ordinary or other comperent Judge, according tothe Eccleſi- 
aſtieal Laws , without the'Referve of any cogiizance for the Tem- 
poral Judge therein, otherwiſe than as to what refers to+the Inhe- 


xitance or Freehold of ſuch Tithes,; or-in caſe of ' difſeitin'thereof; + 


which was not- only -ratified and.confirmed by a ſubſequent Statute 
made in-the tithe of Edward the Sixth, but it was' alſo then Ena- 


Qed, That the'Tithes ſhould be paid a the Ufage'or Garſtonic had | | 


| been' within forty years next'bctore, and-that/tindercertain penal 
ties and forfeitures'in caſe of- detention-orfubtracion(and'of 'treble 
Dammages inſome cafes the party ſo ſubtraQting to 'be profecu- 


ted 'in the Spiritual-Court according to the Kings. Ecclcliaftical | 


Laws. © -+ Dad | | 
- -(x0.) Sir: Simon Degge in-his late uſeful Treatiſe, 'enticuled The 
Parſons Commſellor, par.2. or Law of -Tithescap,'7, dileavers \a vul- 


gariError touching -the Original Settlement of the Parochial Right 10 H.7: 13, 


of Tithes : For whereas it is frequently {aid in the Books of the 4 


Common Law, That before the General Council of 'Lateran every 


3 E:345.- 
r.& Srucl. - 


one was at liberty to give hisTithes to-what Spiritual Ecclchaſtical or ap Wo 
Religious perfon he pleaſed; and that the Parochial- Right thereof-Dyer. 84,65 


Was 


BC 


—— 


was ſettled by the/faid Council z he ſays, there js not any Canon of 

Seld.Hift.De- that Council to any Juch purpoſe, . whereby the Parochial right of 

cim.231- Tithes was ſettled: Nor could it then be, for that the ſaid Council 

aa was in 41.1179. but the Parochial Right of Tithes was not ſettled 

ot till the year 1200. and then not by any Canon, but by a Decretal E- 

piſtle of Pope Innocent the Third, a Briet whereof he there inſerts 

out of Mr.S:Ider and Sir Ed.Coke. If this were an Error in them, it 

was ſoalſo in Lindwood, c.locat.& condud,verb. portion. But poſſibly 

not ſuch an Error in either as is conceived , for whether the Canon 

for the ſettling of Parochial Right of Tithes,made in the Council of 

Lions,1274.were an-Original Decree,or only a Confirmation of ſome 

former Canon to the ſame .<ffe or not, clear it is, that the ſaid De- 

cretal Epiſtle of P. Innocent 3. obliged only the Province of Canter- 

bury, to whoſe Archbiſhop it was direted : Lindw.c.uuper Abbates, 

de Decim. And inthe Second Lareran Council,holden An. 120.(be- 

ing nigh 60 years before that aboveſaid) it was Decreed by the ſaid 

Innocent 3. That the Religious perſons, viz. the Ciftertians, Hoſpital- 

Sir The.Rig. 1ers,Templers,and thoſe of St. Fobnsof Jeruſalem(which by the Popes 

ley's View of, Paſchal. and Adrian were:exempted from payment of Tithes)ſhould 

&c. par-3-c-4+ pay the ſame unto the Parochial Incumbents; whereby a Parochial 
Sedte 5. Right of Tithes is ſettled by a Leteran Council, , |. 

(11.) At the Common Law it. ſeems a Parſon cannot make a 
= | A Lraſe Parol of his Tithes,but may diſcharge them per parol 3. for. in 
« 6) Bellam's Caſe againſi Belthrop it was Ruled by Doderidge, Joxes,and 

Whitlock Juſtices, That where the Defendant ina Trover and Conver- 
fion of certain Loads of Fetches, juſtified under the Lord Clare by a 
Demile per pare! for Tithes of Grain for one year made in April, 
(a) Mich. 2 that the Leaſe was not good, but altogether voidzbut the Parſon may 
Car-Rot. 199+ diſcharge the Pariſhioner of Tithes per parol, or Leaſe the ReQory 

Bellamy verl. conſiſting of Glebe and Tithes per parol for years (a). 

- 19s (12.) In Ske/toy's Caſe againſt the Lady Airie it was faid that it 
| Adjudged Mich. 34 & 35 Eliz. That a perpetual union of the 
Tithes, where: Parſonage, and the Land charged , is a ſufficient diſcharge of the 
diſcharged ly Tithes, and a Preſcription may be well enough to be diſcharged of 
Unity of Pof- the payment of Tithes, as it appears by a Caſe put inthe Archbiſhop 
ron. of Canterbzry's Caſe;Coke 1ib.2.G. Crook Counſel & contra conceived 
that a perpetual Unity was no perpetual diſcharge ; and faid there 
was no Judgment given in the Caſe cited before 3 he allo cited 
10 H.7, or 6. where the manner of Tithing is fet down 3 heallo 
cited the Biſhop of Winchefter*s Caſe, Coke Iib. 2. alſo the Prior of 
D. to be Reſolved in 40 Eliz. That a Copyholder may Preſcribe to 
be diſcharged of Tithes by pleading, That he was alwaies Tenant 
by Copy toa Spiritual Corporation : and he faid , That it was Ad- 
Judged in Sheddington's Caſe , That if a man Preſcribe wha * 

charge 
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charged of: payment” of Tithes by -reaſon of . payment of *rother 
kind of Tithe, that this is not good ( b). '? (5) Skelton & 
. (13:) The Parſon of 'D.Covenanted with one of - his Pariſhioners = Lady 
thathe ſhould pay no Tithes, for which the Pariſhioner Covenant- 7 Ee: 
eth copay to the Parfon acertain Annual Sum of moneys. and after-, 
wards the Tithes not being paid ;. the Parſon fucd-biminthe Ecclait , p,n, oo 
fiaftical Court, and the other prayed a:Prohibitionz And it. was a-'venants, hat 
greed, That if no Intereſt of Tithes paſs, but a bare Covenant, then 9s Parifioney 
the party who is fued for the Tithes hath no remedy , buta Writ of ſhall pay no 
Covenant: And the better opinion of the Court in this Caſe was, That *'**** 
this was 2 bare 'Covenant;and that no Intereli-in-the, Fithes pals(s).., . ,, - IP 

. (14) In Warnir's Caſe againſt Barrett in.the Eccleliaſtical Courr, Jac.B.R {4 
it was ſaid by Richardſo#, That before the Stat. ot  Ed.6,: the proper Fulcher verſ. 
Suit zfor Tithes was there, and if they allow not one Witneſs to 5r/#in.in the 
prove payment, a Prohibition ſhall be granted. And he put Morris —_ ” 
and Eatox's Caſe in the Biſhop of Wincheſter's: Caſe ; .where it was Et 
Ruled, if: the Spiritual Court will nat allow that, Plea, which is good 

in our Law, a Prohibition lies, as.in:caſe of Fithes (4). : 

(15.) It was moved for.a- Prohibition 3 becaule a Parſon had Li n - 4 an {6 
belled againſt a Pariſhioner for Tithe-woot of Roszen-ſheep,which he 4. mY 
ought not to have, becauſe he ſhall have Tithe for the ſame thing at Her'. Rep, 
Shearing-time afterwards as where Tithe is: paid forthe Cuttings 77 hero! 
of Grals, it ſhallnot: be afterwards; paid for the After-math. It 7, TR 
ſcemed otherwiſe to Doderidge: and i Foner, becauſe it is for the ſame ****” 
thing there, but here the Parſon hath no recompence for the Wog). 

And. Jones ſaid, That if the Paziſhioner (ell Sheep, the Parſon (hall 

have allowance of the Tithes thereof after the (hearing :: and upon, 

this point a Prohibition was denied.Secondly,there isa Cutiome,that 

i a Parifhioner hath three Calves,. he ſhall pay a-peny:;fox-the Tithe - 

thereof; if ſeven Calves, then one Calf.. The Parſan.lued for one. 
Calf, becaufe the Pariſhioner had three one year and four 'another,- 
and for that he had no Tithe for the. firſt three. And thereupon a Pro--- 
hibition. was granted ( a.).. | 67 roy ; 

(16.) In Huddleſton and Hills Caſe it was faid , That if-a man WEE” 
Sae in the Ecclcſiaftical Court for Tithes of Headlaxd:s, the Defen- Hecadland., 
dant may have a Prohibition;but he ought the to:ſuggelt, That they., 
are but ſmall Headlands, and that there is a Cuſtome of Diſcharge in. | 
conlideration that he paid Tithes in kind of Meadows.And in this caſe Tiwe-Weal. 
Williams faid, That if a man keep Sheep in one Pariſh until ſhearing ren {5h 
time,and then ſell them into another Pariſh 3-in chis caſe the Vendee | ; e's end 

ſhall pay the Tithe-wool to the Pariſh where they were depaſtured Lamb 75 9! 
inthe greater part of the time of the growing of the, Wool (5). And. i1c/#% 72 
inthe Caſe of one Nicholas and W. Ward, it was agreed, That Tithe wage 1 
Lamb and Wool was- included within Small Tithes (c).. RY” Pop Rev, | 
17.) In. 
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'(17.) In Banco Regit a Prohibition was Praycd, becauſe a Parſon 

had Libelled in the Eccleſiaſtical Court for the Tenth part of a Bar- 

" gain'of Sheep, which hal depaſtured in the Pariſh from Michaelmaſ 

-7:.he-$bzep, to bady-day: and. the-party furmizcd , that he woujd pay a Tentty 

of 'the Wool of :chetn, according fo the Cultome of. the Pariſh. Bur 

. . the' Prohibition' was denied; for/as Doderidge Juſtice faid ,;By'this 

- . way the Parſon ſhall be defrauded of all, if he ſhall not have his! 

 *Recompence, -for now the Sheep are gone to another Parifh, and he 

cannot have any Wool at this time, becauſe it was not the. time of 

ſhearing. Nota; per Whitlotk, ds animalibu inutilibus, the Parſon 

ſhall have the Tenth part of the Bargain for -Depaſturing, as Horſes, 

Omxen,&c. But: de animalibus Verilibus , he ſhall haverthe Tithe in 
Y ſpeete,: as Cows: Sheep;&c. (4). 

Poph-Rep. (18.) The ReQor of the Church of D. Libelled in the Ecclefi- 

aſtical 'Court for the Tithes of a Riding-Nagg , where the Caſe 

Tithes for = Was, That a man lett his Land, reſerving the running of a Hotſe- 

Riding Nagg. for ſometime, when -he had occaſion to uſe him there : The De- 

fſendant ſhewed'this-matter in the Court by his Council, and prayed 

a Prohibition, and -abetts that for:the ſame Land in: which the Horſe 

went he paid Tithes. And by the Court, nigh Lo#don, a man wil 

take 100 or 200 Horſes to Grafs 3: now he ſhall pay Tithes for 

them, otherwiſe: the Parſon ſhall be defeated. But in this Caſc, 

if the Defendant alledge and prove thatiit was'a.Nagg for labour, 

C-) Trin. 15 and not forprofit, a Prohibition lies Ce.» 1, 2370 bans 

Jac. BR. _ (19.) Inthe Cafe of Bowry againft Wallington\ where 1; had 


wa yh -"s Libelled in the Ecclefiaſtical Court againſt B. for the Tithes of 
R. Wool and Lamb, and B. upon ſuggeſtion of a Modus Decimandi 


2 i (ah obtained a Prohibition, and had an Attachment, and declared upon 
Tithes of Wool jt,iand areat''iflie upon the 'Modue,,; which is found fos: the Defen- 
and Lamb. gant, and Cobfultarionipranted 3 whereupon Judgment: was given 
in. the Ecelefiſtiea} Court againſt 'Bowry, upon | which B. appealed, 
and prayed anew Prohibition , and Noy moved fora Conſultation 
becauſe that a Prohibition and an Attachment upon. it are but one 
Suit, for the Contempt of the'party in bringing his Suit in another 
Court, and'tranſhtihg' this from the Kings -Court:, and wheritis - 
onee Tried for 'the''Deter. tant , the ſame thinghall not be Tricd a- . 
gain. * Note, That ith this Caſe upon the Statute of 5o E. 3. 4 it 
was 2preed by the Court , That 4 Prohibition awarded , andatter- 
=—_ _ 4 * wards Conſultation granted , that upon the fame Libel no Prohibi- 
met'be granted fon ſhall be grafted again 3 but if there be an Apyeal in chis-Caſc, 
in the ſame then a Prohibition may be grented', but with-rhele differences ,. 
Caſe, and (x) if he that Appedls<pray' the Prohibition; there he: ſha{l not 
where ut. have it; for then Suits'(hall be Jeferr'd in inftnither idthe:Rcele> 
fGaſtical Courts. - (2) iff the Prohibition and Comultation werewup- 
on 
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on the body of the matter, and the ſubſtance of ir, for otherwiſe he 
ſhall be put many times to try the fame matter (f). CF) Paſch.1 
(20.) The Lord Kich was ſeized of Hadley Park, and of all the Car- B. R- 
Tith:s thereof, and payed for the Tithes but one Buck in the Sum- —- verf, 
, th gton 1 
m:r, anda Doc in the Wintcr for 3o years paſt, The Park was theadditions 
diſparked and turned into arable Land, and the Parſon would not to Poph. Rep. 
r:ccive this Fee-Buck and Doe , but would have Ticthe-Corn, and | 
thereupon ſucd in the Eccleliaſtical Court , and he brought a Pro- 7% of Fark 
hibition, And Catlix ſaid, That he nced not pay other 1 ithes,but 
Buck and Doe 3 for although they be not Tithable, yet may they be 
paid by Compoſition, and he may not take them , but they are to be F** hr - x4 
delivered to him:: And in like manner Partridge and Pheaſants in Jp 0, 
a Garden are not Tithable, yct may they be paid in licu of Tithes, ,., and Phea. 
and ſhall be brovght dead to the Parſon ; and although there be no ſants net Tithe 
Park, yet may he give a Buck out of another Park, and perhaps it £%*-_ 
may be made a Park again(g ). "ag" 
(21.) The Caſe was, A Church in which there had been a Par- lng 
fon and Vicar time out of mind, and the Parfon uſed to have the Lowvedaies 
Great Tithes, and the Vicar the Small, and for the ſpace of forty Cale. 
years laſt paſt, it was proved that the Parfon had Tithes paid him 975 ReBv 
out of a Ficld of twenty acres of Corn, and now the Field is ſowed 
with Saffron, and the Vicar ſued for the Tithes of Saffron in the 
Ecclefiafiical Court, and the Parſon had a Prohibition, Coke, I 
conceive the Parſon ſhall have the Tithes, for by the Statute of 2 H. —_ of Safe 
6. it is Enacted, That Tithes (hall be pajd as hath been uſed the laſt * 
forty years, and this hath been alwaics Tithable to the Parſon, and 
although the ground be otherwiſe employed, yet the Parſon ſhall 
have the Tithes : And fo was it in Norfolk, in the ciſe of a Park, 
where the Parfon preſcribed Pro modo Decimanai to be paid Z vo. 4 4. 
for all Tithes ariſing out of- the ſaid Park, and al:hough the Park 
was afterwards converted to Arable, yct no other Tithes ſhall be 
paid. Popham, It hath been adjudged otherwiſe in Wroth's Caſe 
in the Exchequer. But the Law-is clcarly as hath been faid ; and 
the difference is , when the Preſcription is to pay ſo much money 7ithes of « 
for all Tithes , or when the Preſcription istg pay a ſhoulder of c- = F TIM 
very Buck, or a Doe at Chriſtmas; for there if the Park be dif- 5,404. 
parked Tithes (hail be p3id, for Tithcs are not due for Veniſon,and 
therefore they are not Tithes in fpecie, And I conceive, that Saffron is [mall 
Tithes of Saffron-heads ſhall be comprchended under Small Tithes; 74+ 
and although the Tithes of this Field have been paid to the Parlon, CG) is hi 
yet it being converted to another uſe , whereof no groſs Tithes do The Caſe of 
come, the Vicar ſhall have the Tithes: And ſo if arable Land be the Dean and 
converted into an Orchard,the Vicar ſhall have Tithes of the Apples; Chapter of 
and (0 it the Orchard be changed to Arable, the Parſon ſhall have — 
Tithes. 20d Fenner conceſſit (h ). Aaa (22.)In þ 
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(22.) Inone Hawkin's Cafe, Libel was in the Eccleſialiical Court 
for Tithes for Lambs for (even years: And there he proved payment 
by one Witneſs, and a Prohibition was granted for Non-allowance 


C ) Warner a= Of that Proof (7). 


ainft Barret» 


etl.R EP« 


Tithe Corn, 


Ca) Hill.1 Car. 
1 B.R.Stiilman 
ver {.Chanor. 


Larch.R ep. 


(23.) On the Stat.of 2 E4.6, c.13. for ſetting out of Tithes, the 
Caſe was this : Corn was ſet out for Tithes, and the Owner of the 
Land took the Corn Dammage feaſant;but in the Declaration it is not 
ſhewn how long the Corn remained on the grourd. And by the Court, 
it is not good,inaſruch as it doth not appear that the Owner of the 
Land had any Dammage at all, for he doth not {h:w how long 
the Corn remained on the ground. And the uſual courſe in fuch 
caſes is, if Tiche be ſet out , and the Parſon take it mot away in 
due time, the party (hall have an Action on the Caſe. By the Court, 
a man cannot diftrain Shocks of Corn , but he may diltrain a Stack 
Dammage feaſant.But in this caſe it is not ſhewn how long it remain- 
cd on the ground,and therefore it doth not appear that he was dam- 
nificd. And ſo after the Tithe is clearly fet out, the Parſon may by the 
Statute have an Action of Treſpaſs, if any take them away 3 but if 
only a meer Stranger ſet out the Tithe, that ſettles no property in 
the Parſon,ſo as that he cannot have any Action for the taking there- 
of away (4). 

(24.) It ſeem'd clear to Noy, that if Two perſons have portions 
of Tithes by halves in one Pariſh, the Stat. of Es. 6. that appoints 
Tithes to be ſet out, doth not in that caſe oblige the Pariſhioner to- 
divide the Tiches by halves,and to ſet out thcis parts ſingly 3 but the 


(b) Caſe 5tiz- Pariſhioner ought only to ſet out the Tenth , infomuch that if the 


man verſ.Cre- Tithe be of one Lamb, the Pariſhioner cannot divide it (b). And - 


mer. 


Latch.Rep. 
(ce) Dia. Caſ: 
in alja Nar- 
rat. Latch 

- fo.228. 


Neo Tithe of 
odd Sheauass 


{4) Anonymine 
Latch. Rep. 


Tithe of Glebe, 


it hath been Adjudg'd, that the Pariſhioner is nut bound to divide 
the Tithe into Moities, but the Parſons ſhall divide 1t between 
themſelves (c). 

(25.) Noy ſurmized againſt a Libel for Tithe-Sheaves, that the 
Pariſhioners are at the charges to bind the Corn fn Sheaves, and tor 
the better dividing thereof they uſe to make it up into Sheaves : and 
when it is made into Shocks, they put thereof into a Stack for the 
Tithes. And for that the Pariſhioners have been at this pains, they 
have uſed to be diſcharged of Tithes for the odd Sheaves, when they 
will not make a Stack. Adjudg'd a good Cufiome: and a Prohibi- 
tion was granted, becauſe the Pariſhioners. therein do more than. of 
Common right they are obliged unto (4). 

(26.3 The Caſe couching Tithe of Glebe-Land , Reported (as 
aforeſaid) by Leonard to be between Stile and Miller , is the ſame 
with that Reposted by Owen to be between Stile and Miles , mil- 
printcd : But the Caſe was this > Stile Parſon did ſuggeſt, That the 


Land was parcel of the Glebe of the Parſonage , and that the won 
Sttle 
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Stile did Lett the ſaid Glebe, being twenty four acres to Miles for 
years, rendring thirteen ſhillings tour pence Rent : and ina Prohi- 
bit on the Caſe was, if Tithes were to be paid. And IFray (aid, 
That although it was parcel of the Glebe, yet when it was Leaſed 
out Tithes ought to be paid without queition: But there may be a 
doubt where the Rent is reſerved to the true value ot the Land ; 
but here the Rent is of ſmall value, wherelore Tithes ſhall be paid 
alſo. And the Reſervation of the Rent was Pro e6mnibus exattinni- 
bus & d:mandy ; yct the Juſtices took no regard of theſe words, 
But Godfrey ſaid, that thoſe words would diſcharge him : But Wray 
on the contrary, for that this Tithe is not iſſuing out of the Land, 


but is a thing, collateral ; andif a Parſon do Releaſe to his Pariſhi- Cc) Caſe St3/e 


oners all demands in the Land, yet Tithes arc not thereby Releaſed 
tor ſuch general words will not extend to ſuch a Special matter(e). 

(27.) 4. Parſon of B. in conlideration of 120 /. paid by C. one 
of his Pariſhioners, did accord and agree with him, That he and 
his Aſfigus ſhould be diſcharged of Tithcs during the time that he 
ſhould be Parſon. &. made a Leaſe to D. A, did Libel againlt 
him for Tithes, and D. pray'd a Prohibition upon the ſaid Contract. 
And if this were ſufficient matter for a Prohibition, was the queſti- 
on, becauſe it was by word only, and without writing, which a- 
mounts only to a Cauſe of Action upon a Promiſe for C. but no 
Action for his Lefſecs ; neither can this amount to a Releaſe of 
Tithes3 for as Tithes cannot be Leaſed without Deed, fo they can- = 
not be Releaſed or diſcharged without Deed. Gewdy Juſtice, Tithes 
cannot be diſcharged without Deed, unlcſs by way of Contract for a 
Sum of. money, and he cited the 21 H.6.43. Fenxer, for that year in 
which the Diſcharge was made, it was good by way of Diſcharge 
without Dccd, becauſe the Parſon for that year had as it were an In- 
tcreſt, but ſuch Diſcharge can have no continuance for another year, 
for default of a Deed: and ſoa Promiſe being no Dilcharge, it is 
no cauſe of a Prohibition. But Gaway held as afore. And the 
Court ( Popham ſucceeding Wray Chict Juliice, upog his death) 
held, that the Agreement being by parol, was not good : and Fex- 
xer then ſaid, That without Writing the Agreement could not be 
good bctween the parties, but for one year. And the Court award- 


> Qwens Reps, 


&d a Conſultation. But upon ſearch made no Judgment was et- wa,gagiirft 


tered in theRoll (f). 


(28.) Note, That in Layton's Caſc it was ſaid by the Ccurt, That Owens Rep. 


a Parſon may fue pro modo Decimandi in the Ecclctiaſtical Courr. 
As if a Pariſhioner will not put his Tithes into Cocks, when he 


ought by the Cuitome- ſo to do. But then the Suit ought to be Spe- 7g) Layton's 


cial for not putting it in Cocks, and not generally for not ſetting Ca 
forth the Tithe (4). | La 
Aaa2 (29.) It 
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(29.) It was likewiſe agreed by the Court in Clark's Cafe againſt 
Prowſe, that the Eccletiattical Court may take cognizance of a Mo- 
dus Decimandi : The Caſe was this 3 Clark a Parſon ſued Prowſe,ane 
of his Pariſhioners per mod, Decimanii tn the Ecclclialtical Court, 
and alledged a Cuftome in his Bill (ſo cabed in the Report) to have 
two ſhillings of the pound for every Houſe and Shop in the Town; 
and upon that Suit the Defendant there anſwered to the Cultome, 
Bnrd 104 credit eſſe vera, And lo to have here a Prohibition it was 
alledged, That the Defendant was a Butcher, that fet open Stall in 
the Market only to fell Fleſh there , and that he had not any other 
Shop or Houſe, And it was agreed by the Court, Thata Parſon 
may ſue per med. Decimandi in the Eccleliaſtical Court : But if it be 
denied, the Chief Fuſtice as alfo Jones ſaid, That in that cafe they 
could proceed no further 3 becauſe they cannot try matters of Pre- 
ſcription there, and if they proceed, a Prohibition : But jn this 
Caſe the Prohibition was denied, becauſe Doderidze ſaid , That for 
the Reaſons ſupra , power is given to the Spiritual Court 'to exa- 


(bYClark verſ, Mine that matter 3 becauſe it is not a'denial of the Preſcription, but 


it-ought to be by Alltegation (b). | 

(30.) It was ſaid in Catesby's Caſe , That if a Copyholder of 
the Kings'Mannor pretendeth Preſcription for a Modus Decimandi 
2g2inft the Parſon, the Right of Tithes fhall be cricd in the Ex- 
chequer , 'and a Prohibition was granted to the Ecclcfiaftical Coutt 
w this Caſe (Cc). 

(31.) In Posl's Caſc againſt Reynold, Preſcription to have Deer 
out of a 'Park in difcharge of all Tithes, and after the Park is dif- 
parked : P. brovght a Prohibition againſt R. rhe Surmiſe was, That 
de temps dont memory, &c. within the Pariſh of C, there was a 
ReGory appropriate , and the Chappel of 8. annexed therewith, 
Fr unaVicaria perpetua ejuſdem Ecclefie de C. dotat, And whereas 
theſaid P. for {ix years lalt paſt had occupied one Houſe, 100 acres 
of Land, 20 of Mcadow, 40 of Paſture, called Shute- Park with- 
in the ſaid Pariſh of C. which ſaid Tenements were anciently a 
Park, and now diſparked, &c. and converted into the ſaid Houſe, 
x0O acres,&c. And thar all the Occupiers of the faid Park de temps 
dont memorie, unti} the Diſparking had paid to the Vicar there, one 
Buck of the Summcr-ſeaſon, and one Doe of the Winter-ſcaſon, 
&c. in difcharge of all Tithes of the faid Park, until the Dif- 
parking and after the diſparking in diſcharge of all Tithes of the 


| aid Fenements, which they had accepted for all the time aforeſaid, 


until the Diſparkirg and after, or otherwiſe agreed with the Vicar 
for them : ard traverſed this Preſcription, and found for the Plains 
eiff. In Arreſtof Judgment it was moved by Henden , That this 
Preſcription extends to the Land quatenw it is a Park, and that 


bcing. 
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being deſtroyed, the Preſcription is gone, &c. and if it be tobe paid 

or delivered out of the Park, then it is determined. wid, Luttere!”s 

Caſe, Ceke lib.4. Alſo this Preſcription is againſt the bercht of the 

Church, and thall not be enlarged 3 and the Wood which is fold p,,r:;;p:0; 
out of the Park, ſhall not be diſcharged 14 Jac. Conyer*s Cafe in Tithe of #:9- 
C.B, Preſcription, That the Parſon had two zcres of Meadow given ground. 


in diſcharge of all Tithes of Hay-ground , viz. of all the Mcadow 


in the Pariſh, if any Arable Land be converted into Mcadow, it 


extends not to diſcharge that. vid, Lautterel*s Caſe, Coke lib.q. f0.86. 
That an Alteration in prejudice to the Parſon determines the Þre- 
{cription. vid, Terringham”s Caſe, lib. 4. He which hath Common 
purchaſed part of the Land, all is extin&, for it is his own Aq : 
but vide the principal Caſe in that of Letterel adjudged, That 
building of new Mills in the ſame place, and converting of Fulling- 
Mills into Corn-Mills, alter not the Preſcription: And he cited a 
Cauſe which was in this Court argued at Barr, and .afterwards at 
Bench, between Cooper and Andrews, Mich, 10 Fac. Rot. 1023. for 
the Park of Comburſt. Vid.z2 E.1. Fitz. Avowry 240. 5 E.2. Fitz. 
Annuity 44. 20 E.q:14. 14 E.q.4. But this Calc was adjudged. 
for the Plaintiff, Quod ftet Probibitio:; and that which is by the 
name of Park is for the Laxd, and is annexed to the Land by the 
name of Park, if the Preſcription had been to pay a Buck or a 
Doe out of the Park, then it would alter the Caſe : But it is gene- 
ral, and had been paid alſo after the Park difparked. And the Caſe 
of Cooper and Andrews, was a ſhoulder of every third Deer that 
was killed in the Park, and two ſhillings in money, and that Cafe 
was never Adjudged (4), 
(32.) Y. brought Treſpaſs againſt T. Clerk, Vicar of A. for 


taking Bona &Catalla,and count for the taking of two Caredacglaci, y,,. r- *y 


Anglice Wood ; And upon Not guilty pleaded , the Jury gave this 


Special Verdict, viz. tor ti.c Moity of a Load of Wood, $7 vide- 7,44. wiog, 
bitur Curie quod Decime glaci ne ſunt Minute Decime , then the What thingy 
Defendant Not guilty 3 but Si: ſunt Minxte Decime , then he is 47* Small! 

Guilty, This Cafe was argucd at Barr by Bridgman and Headen _ - - wnony 


Serjeants : And the- Court Unement agreed , That for ought that 
here appears, this Verdi being found without any Circumſtance, 
that this Wood ſhall be taken to be Minute Decime. It was agreed 
by Henden, That if it had becn found Wood growing in a Garden, 
then Mixute Decime, And it was agreed by the Court, That it 
might have been ſo found, that it ſhould be Majores. Decime , and 
Predial; as if all the profits of the Parſonage conliſt of ſuch Tithes. 
And ſo of other things, 'which in their Qwn nature are Minute, 
may become Mejores., \if all the profit of the Pariſh conlilt therein © 
As ia ſome Countries , a great part of the Land. within the Parith 

is. 


Tithe of Mill... 


(s) Mich.10- 
Jac.C.B.Ror 
641 Yoo! 
verſ. Reynold. 
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Fuhes Safron, 
Tithe His. 


- Tithe Wild, 


Tithe. Tobarco. 


C:) Hill.21 
ſac. ror. 705+ 
C.B. Vuyediull 
verl.7" ndll, 
Hutr. Rep. 


(f)TN1n.20 
Tac.C.B. poſt 
Cafe 1irghfe 
ver. Sr.Fran, 
Blirringtnne 


Wiuch, Rep. 


is Hemp, or Lime, or Hops there they are Great Tithes, and it 


may be of Wool and Lambs.Paſch.3z Fac.B.R.in Bedding field's Caſe, 
Farmer to the Dean and Chapter ot Norwich , who had the Parſc- 
nage Impropriate, and had uſed to have Tithes of Grain and Hay, 
and the Vicar had the Small Tithes: And a Field of 40 Acres wag 
planted with Saffron: and it was Adjudged, That the Tithes thereof 
belong tothe Vicar. There was a Caſe in this Court, as it was 
vouched by Henden, 3 Fac. between Potman a Knight and another; 
And the Quettion was for Hops in Kent, and Adjudged that they 
were great Tithes; but as for Hops in Orchards or Gardens, theſe 
were Reſulved to belong to the Vicar 25 ſmall Tithes. There was a 
Caſe in this Court tor Tithe of Weild, which is uſed for Dying,and 
that was in Kent , and it was ſown with the Corn, and after the 
Corn is reaped.the next year without any other manurance, the ſaid 
Land brings forth and produces Weild : And that was a Special Ver- 
dict, whether the Vicar thall have the Tithe of it,or the Parſon; but 
one of the partics died before any Judgment. And if Tobacco be 
planted here, yet the Tithes thereot are Minute Decime: And all 
theſe new things, viz. Saffron, Hops, Weild, &c. if jt. doth nor ap- 
pcar by matc1al Circumſtances to the contrary,thall be taken as Mi- 
nute Decime : And (o this Caſe was Adjudged for the Defendan:{e). 
(33+) In the Caſe of a Prohibition, in cafe of a Libel in the Ec- 
clctialtical Court for the Tithes of Cattelsz the Plaintiff alledged 
that thoſe Cattel,of whichTithes were demanded, are for his Dairy, 
and for the Plough; and Winch being only preſent ſaid , That the 
Parſon ſhall not have Tithes of ſuch Cattc]; but if he breed up Cat- 
tel to ſell it 's otherwiſe, Secondly, the Plaintiff in the Prohibition 
aledged, That time beyond memory the Pariſhioners had paid a 
halipeny for the Tithe of a Calt, and a peny for a Cow , and that 
upon a day limitcd they uſe to bring this to the Church, and to pay 
this to the Vicar 3 and now the Vicar had Libelled in the Eccletialti- 
cal Court againft them,to compel them to bring it home to hishouf:: 
And TWiach (aid, That this is no occ3fion of a Prohibition, for they 
agree in the M:4ws,but vary in the place of payment, and this js not 

matter of ſubiiance, and for that reaſon no Prohibition will lie (F). 
(34-) B. brought a Prohibition againſt C. and alledged, that the 
Dean and Chapter of D. was ſeized of the Mannor, and the Defen- 
danrt being Vicar ſucd in the Eccleſiaſtical Court to have Tithes, and 
ſhewed , that time beyond Memory, &c. they had held that Diſ- 
charg:d of Tirhes for them and their Tenants,and that they lett that 
to the Plaintiff. And it was moved by Henden Serjeant , That the 
D-an and Chapter are a Body Politick and Temporal , which are 
not capable of this Preſcription 1# #9# Decimando,Coke 2. the Biſhop 
of Winchefter's Cale. Hobart faid, That the Dean and Chapter are a 
Body 


of Ties. 


——-—_ 
Body Spiritual , and are annexed to the Biſhop throughout all Erg- 
land; and it the Bifhop is capable of that, as it is plain he is, then. 
the Dean and Chapter is alf capable of that, which was grantcd by 
Hutton : but Winch doubted , for he ſaid, That he-may be a Lay- 
man, and for that the Plaintiff ought to averr, That he is a Spiritval 
perſon : Hutton confeſſed, That the Dean may be a Lay- man,as was 
the Deaw of Durbam by ſpecial Licenſe and Diipenſation of the 
King 3 but that is rare, and a Special Caſe, «nd is not common, aud 
gencral, and therefore not to be brought as an Example, which was 
alſo granted by Hobart Chict Juſtice, and upon that day was given 
over to the Defendant to ſhew cauſe wherefore the Prohibition (hall 
not be granted (g). 


(8g) Paſc.2t 


iCs Go B. 


(35-) 4. Libclled againſt IF. in the Ecclefiaſtical Court for the —_— Caſo: 
Herb:ge-Tithe of young Catte), ſ-il. for a peny for every one. And Wiucl-Rep. 


Hitcham moved for a Prohibition:and ſaid,that he ought nut to have 


Tithes, it they are young Beaſts brought up for the Cart or Plough. 7ithe of Cattels 


And ſo it hath been Adjudged : Asit a Parſon preſcribe to have 


Tithes for Hedgingftuft, he cannot, becauſe that preferves the Land 7k. edge 
out of which he had Tithes; and then a Parſon Libels tor Ticthes of fuF. 


an Orchard, tor that it was a young Orchard 3 and the Cultome of 


the place was, to pay 44. for an Orchard. Hitcham ſaid, There is not Tithc-Orchardh. 


any ſuch diference between old and new Orchards 3 for it the Cu- 
{tome be that he ſhall pay 4 4. for every Orchard, it will reach to the 
new Orchard. And then he Libels for a Hearth-peny,for the Wood 
burnt in his houſe. Hattoz (aid, The Hearth-peny is more doubttul z 


for it is a Cutiome in the North parts to give an Hearth-pcny for 7;yhe- earths 


Eſtovers burnt 3 for which he preſcribes to be free of every thing peny. 


which comes to the Fire, AMV in fome parts-by the Cutiome they 
had Pallurage for the Tenth Beaſt, or the Tenth part ot the Gains, 
which is Barren for the time. But be and Telvertoa,who only were 
preſent, That no Tithes are Cuc tor them without Cuſtome. Hircham, 
They alſo will have Tithcs for a thing before it comes to perteCtion, 
which would be Tithable atwerwards : But I agree, if he fclls them 
before they come to pertection,then the Parſon ſhall have Tithes But 
by Hutten and Telvertor:,there may be a Cuſtome to have every year 
a peny for them. Sed adjouruaturygc. (b ). 

(36.) 4. Libels in the Ecclctialtical Court for Tiches of Fiſh, 
which is due meerly by Cutiome; and the Defendant pleads, 
That time out of mind , &c. they have paid no Tithes of that. 
And Henden Serjeant moved for a Prohibition. And Richard- 


ſon Replied and ſaid, It is meerly a Cuſtomary Tithe , as Rabbits, 
&c. whereof no Tithes are due by the Law of the Land, and 
a Prohibition ſhall not be granted. But all the other Julii- 
ces afarmed , 


That thcie. thall be a Prohibition grantcd., 


becauſc. 


(b) Paſct4. 
Car. C. B. 
Woelmerſton's 
Caſe. Heil. 
Rep. 


Tithe. Fiſt». 
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Ci) Paſch. 


3 Car.C.B. 


Caſe of 
Tithes in 


Hetley's Rep. 


(k) Tithes of 
Pidgeons and 
Acoins. Ante 
Wilco:k's Caf. 
in Het/.Rep. 


Diſcharge of 
Zithis. 


'becauſe that the Cuſtome ought tobe tried at the Common Law, 


and they make a difference between Modus Deeimand?, which is alſp 
Cuſtomary , and where there is a Tithe precedent due, and that 
Modus converts-it into another duty: There no Prohibition ſhall be 
granted 3 but ic (hall be Tricd in the Ecclchaftica) Court , whether 
there be ſuch a Modus Decimandi or not; and that Cafe in the Cu- 
ſtome makcs the Duty it ſelf. But if he alledged the Modus to be 
for two pence, and the Parſon for three pence, it thall be tried by the 
Common Law. And they faid , That fo was the opinion in the 
grand Caf: of Lead-Ore. And Hatton ſaid, That fo it was deter- 
mined in the Caſe of one Berry, for Tithes of Lime-kilnus , which 
arc as Minerals, and are not Tithable by the Common Law, But 
when the Cultome is tried, then they in the Ecclctialiical Court 
may proceed upon it (#). 

(37.) A Parſon Libells in the Ecclctiaftical Court for Tithes of 
Pidgcons and Acorns: And the Detcndant praycd a Prohibition 3 
becauſe the Pidgeons were ſpent in his own kouſe, and the Acorns 
dropt from the Tree, and his Hoggs cat them. And it was faid-by 
the Court, Acorns are Tithable 11 Rep.49. but then they ought to 
= gathered and alfo fold. And a Prohibition was clearly gramt- 
ed(k). 

(38.) B. Farmer of a portion of Tithes for five years, without 
Decd, D:mifes a Farm which he had in the ſame Pariſh to F. for 
yearsz and afterwards he Libclls aginſt him in the Eccleſiaſtical 
Court for the Tithe of that Farm. And F. faid, he was not Far- 
mer- And Henden prays a Prohibition for that, (x) That the 
Leaſe for Tithes is without Deed : but he may be Diſcharged of his 
own Tithes without Deed, as was Adjudged before in this Court. 
(2.)The Lefſce is not to pay Tithes for the Farm for although the 
Parfon makes a Leaſe of the Glcbe for years, he paid Tirhes: But 
if a Lay-man who had the Impropriation Leaſes the Glebe , the . 
Leſſee does not pay Tithes. But the Court denicd the Cafe of che 
Leaſe of the Parſonage Impropriatez and faid , That the Caſe of 
Perkins and Hinde was Adjudged to the contrary in that very point. 
And alfo if he purchaſe other Lands in the Pariſh ( which are dil- 
charged of Tithes in his hands) and he Demifcs them, yet the Leſfce 
pays him Tithes. And the: Opinion of the Court was, If 49n&eon- 
cra& with the Parſon for Diſcharge of the Tithes of his Lands for 
years, and Demiſes his Lands to another 3 yet he ſhall not have 
Tithes, but the Diſcharge runs with the Land. But if one take a 
Leaſe of his Tithes by Deed, and makes a Demife of his Land, he 
hath Tithes of the Leſſee. And the Dire&tion was, That the Leſlce 

of the Farm ought to ſhew expreſly in the Eccleſiattical Court, 
that the Farmer had not a Leaſe by Deed : and a Prohibition was 
| granted, 
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granted. And it ſhall be Admitted, That the words of the Libel be- 

ing Firmator, ConduGor, & Occupator was good (1). (1) Booth a- 
(39.) W.aginſt S. ina Prohibition, in which S.Libels for Tithes gaink 4 _ 

of Hay. And W. ſuggeſts for a Prohibition, That he uſed topay the *"***" _ 

Tithe for Hay infecie, in conſideration whereof he uſed to be Dif: ..,.. Hay of 

charged of all Doles, Green-skips, and Headlands, wot exceeding ;7.0dlands. 

the breadth that a Plough or «a Team might turn about the Lands, | 

And Henden moved for a Conſultation 3 for that it is ſaid, about,evc, 

that is, circa terras arabiles, when the truth is, there are Skips at the 

fide of Lands, as broad as the Lands themſclves3 and then he 

would be diſcharged of them alſo, whereas it ought to be at the end 

of the Headlands only. Richardſon ſaid, That in arable Lands in- 

cloſed, Paſtureis at the end and at the fides, which is mowed,and yet 

diſcharged of Tithes. But the Court in reſpe& there was a Pro- 

hibition granted, ſaid, That he ought to joyn Iſſue or Demurr upon (m)Mich. 3 

the Declaration (ms). Car.C.B. 
(40.) The Earlof D. had a Mannor in the Pariſh of C. which phono gant 

extended to L. where there is a Chappel of Eaſe ; and the Vicar of Het) Rep. 

C. Libels for Tithes in the Ecclefiaftical Court, againſt one of the 

Tenants of the Mannor. And Henden moved for a Prohibition, 

for that that the Earl preſcribed, That he and all his Tenants ſhould 

be acquitted of all the Tithes of Land within LZ. paying 10 y. per 

ann. to the Chaplain of L. And he ſaid, that ſuch a Preſcription is 

good, as it was Adjudged in Bowles Caſe. And a Prohibition was C»)The Vicar 

granted ( a). of Ch:ſpan's 
(41s) In Comin*s Caſe it was agreed by the Court, That a Fo- ay - 

reſt in the hands of a Subjc& ſhall pay Tithes 3 and it was agreed, OF 

that in the hands of the King it is Priviledged. And by Henden, Tithe of Fe 

Davenport, and Atthowe Serjeants, It is only his perſonal Priviledge, nets, 

which extends to the Leſſee of the King , but not to the Feoffee. 

And it was agreed, That where the right of Tithes comes in que- 

ſtion between a Parſon and the Vicar , who are both Eccleliaſtical 

perſons, it ſhall be Tried by the Eccleliaſtical-Court. | But Richard- 

ſon faid, the Books make a doubt, where it is between the Servant 


of the Vicar and the Parſon. But it ſeemed to him to be all ,,,.,,:,» o. 


Hetl. Rep» 


HIM 2nd D. Plaintiffs againſt H. Vicar of $, ina Prohibition: 
FW for Wood employed in Hedging, and for Fire-wood : 

Iſſue was joyned, That there was in the Pariſh a great quantity of 

Land incloſed 3 and that they uſed to take Wood for Hedge-boot Tithe Hedgo 

and Fire-boot, and they were diſcharged of Tithes, in conſideration 4,oe and Fires 

that he paid Tithes in kind of Hay and Corn,&c. And it was found boot- 

for the Defendant. Crawley moved, That a Conſultation cannot be 

granted, for that that they ought oy” of Tithes fox _ 

(4 
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of Common Right, and for that although Preſcription was alledg. 
e&d, it is nothing to the purpoſe. Atthowe, For Fire-wood it was 
proved that Tithes alwaies was paid. Richardſon,there is no doubt 
but the diſcharge alſo ought to be by Cuſtome, and to be grounded 
upon Modus Decimandi, Telverton and Crock otherwiſe , that itis 
not upon Modus Decimandi , but by the Common Law 5 and the 
Reaſon is, for that that when a man is Owner of Arable Land, and 
he pay Tithe-Milk and Corn, and for that they are diſcharged of 
things conſumed in the Houſe, which are to make Maſters and Ser- 
vants fit to manure the Land, &c. Richardſon ſaid , It is ſeen that 
it hall alwaies be Diſcharged, in conſideration it is alledged, how a 
ſmall Contideration will ſerve. Crook, It is not Modus Decimandi, 
but the Diſcharge is for that, that the Parſon hath by them a benetit, 
for he had by them better means of Tithes. Hwttox, It a man had a 
Houſe of Husbandry, and Demiſes all the Land but the Houſe, he 
ſhall pay Tithes for them abſumpt in the Houſe. Creok, Not, 
No protit is made by them to the party 3 but the Parſon.had a 


$61 + benefit by him. And a day was given to fearch Preſidents 


Norton and . 

Ducket's Caf. PF 43.) A Parſon Libels for the Tithes of young Cattel preſerved 

Hetl.ReP* for the Cart, and the Queſtion was, whether in ſuch Caſes a Cu- 
ſtome ought to be ſurmized. And Crosk, F.N,tB. is, That of right 

Tithe of Jews Tithes ſhall not be paid for ſuch things. Richardſon,In all ſuch Caſes. 


_ ® the Parſon ought not to have Tithes , if there be not a Cuſtome al- 


ledged, by which the Parſon had any thing, or Recompence, or by 

which his other Tithe is better. And he faid, That he had ſearched 

the Books,and the Book of Entries 3 and there is not any ſuch Caſe, 

but ſome Surmize is made, as for that,that he had Tithe of Corn in 

ſpecie where the Land is encloſed 3 and fo the Corn better. Hutton, 

It ought to be Tried, whether the thing in his nature be Tithable, 

or any Uſage to difcharge it or not, as the Cattel are in their nature 

Tithable, then you cannot prohibit it 3 but the Uſage ought to'be 

furmized fo : And it may be Law, as the Parſon had better Tithes, 

Tithes vf Harvey, If a Libel be for Tithes of Hedging and Fencing , there a 
Hedging and Surmize ought to be made to diſcharge that. But when it is for 
- bore #.;. Tithes of Heifers, wnich in apparency ought to be ſpared by the 
fireberboge; Law of the Land, otherwileit is, 8&c. Richardſon, for the Herbage 
of thoſe Heifers Tithe is due by the, Eccleſiaſtical Law 3 and we ne- 

ver can take Tithe of them without expreſs Cuſtome or other Re- 

compence- Harvey, there was a Caſe, 16 Fac. C.,B. A Parſon ſues for 

Tithes of Ber» the Herbage of Horſes, and the Pariſhioner altedged, That he kept 
bage for #or» them for the carrying, of Coals3 there he ought to ſurmize ſome- 
ſes, thing to be Diſcharged : and if he alledge, That he kept them in 
his Houſe for ſerving of Husbandry, the other may alledge, m_ 
IE 
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he kept them to carry Coals, and the Allegation' is Traverſable. 

Richardſon, There was a Caſe, where the Queſtion was, A Huſ- 7ithes of Her- 
bandman keeps a Horſe to ride up and down about his bulineſs, *48*, for © 
Whether he ſh1] pay Tithe for the Herbage of him, and a Prohi- th dan an 
bition was in that Caſe granted 3 but a Surmize ought to be made. 
Groock ſaid, That in the Kings Bench he had twenty times ſeen a 
Prohib.tion granted in ſuch Caſes , without any Surmize. And a 
Libel is for dry Cattel; if it be alledged, That they are kept for 
the Plough , the other may alledge, That he keeps them to fell, 
without that, that he keeps them tor the Plough. And betore there 
is any profit of them, it is not reaſon that they ſhould be Tithable, 
and the Parſon ſhall have the benefit for them after. And for 
Hedging it is Lex terre, that he ſhall pay no Tithes. Richardſon, It 
is Lex terre ne conſuetudo loci facit legem terre. And if he had uſed 
topay Tithes for the Cattel or for Hedging, he onght not to pay Tithes of 
that till; If an ignorant man will pay Tithes for thoſe things, and #:4ging- 
aſter upon a Libel a Prohibition is granted 3 if the other does not 
alledge a Cuſtome, the Prohibition fhall ſiand : or if they alledge a 

Cuſtome , which is found againſt him, no Conſultation ſhall be 

granted. And for a Garden-peny, the reaſon of that is apparent : | 
for otherwiſe Tithes ſhall be paid iz fiecie : And fo for Hearth- $414en-Tither. 
peny, if he had alwaies paid it, it ought to be paid. Hutton, If a 

man had an Ancient Garden for which he paid a peny , and that 

is enlarged, of that enlargement Tithes ought to be paid * 

ſecie (q ). SO | (9) Paſch. 4 
(44) A. Libels againſt B. in the Eccleſiaſtical Court for the Thornilts Caf, 
Tithes of two Pecks of Apples, and for Feeding the Cattel upon ye1, Rey. 
the ground. The Defendant for the Apples anſwered , That there 

were Two pecks only growing in his Orchard , and that they were 7;he- Apples. 
ſtoln, and never came to; his uſe 3 and for the Catte), That they 

were Ancient Milch-Beaſts, and that they growing old were dry : 7ithe-herbage 
And that for a month they depaſtured with other Heifers, and that of Cazre'. 
after they put them in a Meadow, out of which the Hay was car- 

ried ; and afterwards he fed thera with Hay in his Houſe. Atthewe, 

Becauſe that the Anſwer was not admitted , prayed a Prohibition. 

Hatton, If Apples are upon the Trees, and taken by a Stranger, 

ſhall the Parſon be hindered of his Tithe ? Telvertoxs , If I 

ſuffer one to pull my Apples the iParſon ſhall have Tithes 

but if they be taken by perſons not known, the Parſon ſhall 

not have Tithes of them; which was granted; For they are 

not Tithable before plucking 3 and for that, if he ſuffer them 

to hang ſo long by negligence, after the time, that they are 

imbeziled , by Telverton he ſhall pay Tithes. For the ſecond 

matter it was Agreed by the Court, and for the depaſluring in 

Bbb 2 the 


Tithe of dry 
Cattel, 
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No Tithe of 
paſture of 
Milch-kine 
grown dry, uns 


leſs kepe for 


ſale. 


the Mceadow,and for the Hay with which they were fed afterwards, 
Tithe thall not bz paid , becauſe that the Parſon had Tithes of them 
before. But if the queſtion be for the Tithes when they went with 
the other Heifers, by Crook, that is no cauſe to excuſe the Tithe, 
Harvey, If 1 have Ten Milch-kine , which I purpoſe to reſerve 
for Calves, and they aredry , the Parſon ſhall not have Tithe for 
their Paſture ; but if I (el] them, by which it appears I kept them 
for Fatting, there Tithes ſhall be paid. And Hwtton agreed , That 


(-)Caſe upon although there was ſo ſmalla time , that they went with the Hej- 


a Prohibition 
. in #etley's 
Rep. peſt Ca/. 


Regis verſe 


fers, yet Tithes ſhall be paid for their paſture during that 
time (r). 
(45+) In Walfingham and Stone's Caſe it was ſaid by Hutton, 


Archbiſh.of That a Pariſhioner compoundivg for his Tithes for his life was not 


Canterbury. 


Compoſt tion 


for Tuthes, 


Tithe-Weocd. 


good without Deed; And it was ſaid by Telverton, that the uſe in 
the Kings Bench is, That if a Defendant in a Prohibition dies, his 
Executors may proceed in the Eccleſiaſtical Court 3 and it may be 
2 Rule for the Judges in that Court to proceed alſo. And then the 
Plaintiff may, if he will, have a new Prohibition againlt the Exe- 
cutors, &c. £77 

(46.) In Norton's Caſe Fineh Recorder faid, de Communi jure 
for Eftevers burnt inan Houſe Tithes ought not to be paid 3 by the 
Common Law there was not any Tithes paid for Wood : And al- 
though the Statute of 25 E.3. gives a Prohibition for Timber, yet 
Under-woods were diſchargedot Tithes. Vid. Dr & S$t#d.17.1. It 
is expreſs that Eſtovers are not Tithable , becauſe they are not renew- 
ing every year, and it is parcel of the Inhericance, for to defiroy all 
the Underwoods is Waſte, 8&c. Dawley's Caſe was Reſolved for the 
Wild of Suſſex : and Mich. 13 Fac. BR. in the Caſe of Porter and 
Dyke for the Wild of Kent of the ſame Preſcription, Reſolved to 
be good 3: and fo is the Common Experience, that a whole County 
may Preſcribe ſo. And the reaſon is; for that by the Common 
Law it was not due ; but by the Conſtitution of Winchelſey, Lind- 
wood 104. it was Ordained to be paid 3 for then the Prelates impu- 
ted a great Peſtilence that then was, for the negligence of paying 
Tithes, and appointed Tithes of Wood. And the Commons were 
defirous to have the Statute of Sylva,erc. otherwiſe explained than 
the Clergy declares itz for they ſay, that they ought not to pay 
Tithes of any Wood that is of the growth of ten-years. Huiton, 
Wood is Tithable in their nature, and then there may be a Cultome 
to diſcharge them. And the Cafe of Hearthpeny cannot be an- 
ſwered 3 for if he Sues for the peny , a Prohibition ſhall not be 
granted, qreod conceſſum fuit per Crook & Telverton. But of things 
not Tithable, Tithes of them cannot be ſued without alledging a 
Cuſtome, ' Crook, It is known that Hearthpeny is good by Pre- 
ſcription : 


——_—- 
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ſcription: This Caſe is when there is not Land belonzing tothe 


Houſe , ſo that the Parſon is not an{wered for his Tithes another Hearibpeny, 
way. But when there arc Ten Servants kept for the maintaining wat- 


it, then by the Law of the Land it appears that Tithes ought not 
to bepaid 3 although Cuſtome had been alledged it is nothing to the 
purpoſe, As if a Cuſtome bealledged to pay 4.9. for' every Acre in 
diſcharge of Tithes, and the Verdid find 3 4 no Conſultation hall 
be granted. Hutton, the Herbage of Barren Cartel is Tithable, 


becauſe there is a Cuſtome which diſcharges'thoſe that are for the 7744, terboge 
Cart. And he ſaid , That the Cultome only makes that Legem of Cattc!. 


terre. And he cited Dr. Grauut's Caſe; He Libels for- Tithes'of a 
Houſe, and the party brought a Prohibition, and alledged Modrm 
Decimandi, &c. And it was alledged in Arzcfi of - Judgment , that 


Houſes were not Tithable de Communi jure, and yet a-Confultation /;y Tin. 4 


was granted,&c. (5 ). 


Car. C.B. 


; (47-) A Cale between Stone and Walſingham having been for- Norton's Caſes 
merly in the Court touching Tithes, the Caſe was again' moved in Hetl. Reps 


Court, which was that they agreed ds avuno in anmamto long as 
the one ſhould be:Parſon, and the other. Parifhioner, -8i amibabus par- 
2:05 tam diu placuerit, -he ſhould retain his Tithes for 6 s. | 8d. per 
An. And Richardſou Juſtice ſaid, and: it was not denied, That 
the Suggeſiion is naught for the uncertainty of itz and a Prohibi- 
tion cannot be granted upon that. For the words de anni in ann 
make an Eſtate forayearz and the next words- make an Eftate for 
Life 3 and the laſt words, but an Eſtate at Will : -and what ſhall be 
Travexſed here ? It appears,that for Years it is good without Deed, 
but not for life; and if it be but at Will; when the other demands 
his Tithes, the Will is determined. But at another day the Sug- 
geſtion was made, That he made ſeveral Agreements with his Pa- 
riſhioner, that he pay 6 x. 8 4. for his. Tithes for four years. And 
then a Prohibition was granted. Harvey, ſafficiz, If an Agreement 


be proved for theſe four years (t), + | (t) Stone a> 


(48.) Scot moved for a Probibition, That whereas he had twenty : 


ainft Wal- 


ngham. 


Acres of Wheat, and had ſet out the Tenth part for Tithe , the Hetl.Rep, 


Defendant pretending that there was a Cuſtome of Tithing , that 
the Owner ſhould have fifty four Sheaves, and the Parſon five, and 
ſo he ſued for Tithes, for that there was no;ſfuch Cuſtome : And the 
Court ſaid , That the Modus decimandi muſt be ſued for as well-in 
the Ecclefiaſiical Court-as for the Tithe it felf: And if it beallowed 
between the parties ,' they ſhall proceed there; but if the-Cultome 
be denied, it muſt be tried at the Common Law : For if it be 


found for a Cuſtome, Conſultation muſt be granted 3 if not, ther Gn) Jour 2 


the Prohibition is to ſtand (#). 


gal NN Hall > 


49.) 'Napper HetbRep- 
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et 


(w)Nopper 2- 
gainkt Stew» 
ar &. 

Het!. Rep. 


Cuſtome of 
Tithe Gra/ſ5- 
'Cockss 


Cx) Hil.4 Car. 
C.B. Hide a- 
-gainft E/lis, 
Hetl.Rep» 


OG) FJobnſo:,s 
Caſe. 
Hetl. Rep. 


(49.) Napper againſt Steward; the Parſon had a Prohibition a- 
gainſi divers of his Pariſhioners that Libelled in''the Ecclehiaſtical 
Court, to make Proof by Witneſs of divers manner of Tithing in 
perpetuam rei memoriam (w ). 

(50.) A Prohibition for H. againſt E. Farmer of the ReQtory of 
S. and preſcribed, That all Tenants and Occupiers of Meadow had 
uſed to cut the Graſs, and to firaw it abroad called Tetting,and then 
gathered into Wind-rows, and then put it into Graſs-Cocks in 
equal parts without any fraud, to ſet out the Tenth-Cock great and 
ſmall to the Parſon, in full fatisfa&tion as well of the firſt as of the 


latter Math : Upon Traverſe of the Cuſtome it was found for the 


Plaintiff; and exception was taken , That the Cuſtome was void, 
becauſe it imports no more than what every Owner ought to do, 
and fo no recompence forthe two Maths : But the Court gave Judg- 
ment ſor the Plaintiff; for Diſmes naturally are but the Tenth of 
the Revenue-of any Ground , and not of any labour or Induſtry: 
Where it may be-divided as in Grofs,- it may, though not in Corn 
and in divers places they ſct out the Tenth acre of Wood ſtanding, 
and ſoof Graſs: And the Jury having found his Form of Tithing 
there, it is ſufficient; and the like Judgment upon the like Cuſtome 
was in the Kings Bench. Paſch, 2 Fac.Kot. 191, or 192. inter Hall & 
Symonds (r ). 3 | 

(51.) In Jobnſon's Caſe, if a Prohibition be granted upon matter 
at Common Law , as upon a Perſonal Agreement between Parſon 
and Pariſhioner for his Tithes, and not upon matter within the Stat. 
of 2 E.6. 13. the Suggeſtion ſhall not be Proved withifi the Six 
months as the Statute limits/, and as it is Agreed by the whole 
Court.(y). | 

(52.) The Defendant here in the Prohibition Libels for Tithes of 
Hay in the Ecclefiaftical Court. The Plaintiff ſuggeſts , that the 
Hay was growing upon Greenskips, Deals, and Headlands, and that 


* there is a Cuſtome , that the Pariſhioners in a Meadow there uſed” 


Tithe- Bay. 


to make the Tithe-Hay for. the Parſon, and in confideration of that 
to be diſcharged of all Tithes of Hay growing «t ſ#pra and alſo 
that for the Hay of the Land, -no Tithe ought to be paid of ſuch 
Hay, but does not averr, that that Hay was growing upon Gree#- 
rhips,&c. And an Exception was taken by Henden : (1.) That the 
Exception is double ; the Cuſiome, and the Common Law: And by 
Telvertoa, That is not material 3 for you may have twenty Suggeſtii- 
ons to maintain the Suggeſtion of the Court: but Richardſon was a- 
gainſt that, that a Suggeſtion might be double here, for the Suggeſti- 
on of the Common Law is a Surpluſage: As in Farmer and Nor- 
wich*s Caſe here lately > One Preſcribes to be diſcharged of Tithes, 


where the Law diſcharged him, and fo was diſcharged by the Com- 


mon 
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mon Law.Second Exception is, That he doth not apply the Cuſtome 
to himfclt in the Suggettion 3 for he that lays the Cuſtome,docs not 
ſhew that the Hay grew upon the Skips, upon which a Plough might 
turn it {elf : and for this cauſe by the whole Court the Suggeſtion is 
naught. And here Richardſon moved, how that Two ſhould joyn in 
a. Prohibition. Yelverton, It they are joyned in the Libel,they may 
joyn in:the Prohibition,and that is the common practice of the Kings 
Bench. Richardſon, The wrong, to one in the Eccleſiaſtical Court by 
the Suit,cannot be a wrong to the other. Hutton, They may joyn in. 
the Writ, but they ought to ſever in the Declaration, to which Har- 
vey agreed, Telverton,The Prohibition is the Suit of the King,and he 
joyns tant. as in a Writ, Richardſon,But it is as the Suitof the party.. 
is, and if any joyn here, I think good cauſe'of a Conſultation. It is 
againſt the profit of the Court to ſuffer many to joyn. And it is uſual 
in the Caſe of Cuſtomes-of a Pariſh in debate to order Proceedings 
in the two Prohibitions , and that to bind all the Pariſh and Parſor. 
And it was ſaid by them all, That the Contideration of making Hay 
is a good Diſcharge , becauſe-it is more than'they are bound to (OHil.3 Car: 
do(sz). Irs Rog: & Paſc.q Cars- 
(53-) F. ſued F. for Tithes of Hay, which was upon Land that: Rot- 454 
was Heath-ground, and for Tithes of Pidgeons. And by Richardſon, a —_ 
If it was mcer Waſte-ground, and yield nothing, it is excuſed by the ,,. putgllyry 
Statute of payment ot Tithes for ſeven years: But if Sheep were Hetl.Rep- 
kept upon it, or if it yield any Profit, which yield. Tithes,then Tithe _ | 
ought to be paid: As the Caſe in Dyer. And-for the Pidgeons;which prove — 
were conſumed in the Houſe of the Owner, he ſaid, and for Fiſh in 7;4b,-pidger- 
a-Pond, Conies, Deer, it is clear that no Tithes of- them ought to be on: 
paid of Right; wherefore then of Pidgeons? quod nemo dedixit.. 
And a day was given to (ſhew cauſe wherefore a Prohibition ſhould 
not be granted. And the Court agreed; That it was Felony to take 
Pidgeons out of a Dove-houſe. And afterwards a Prohibition was 
granted , but principally, That the Pidgeons were ſpent by the 
Owner. But by Henden , They ſhall be Tithable, if they be (a) Fi.wer ag> - 
ſold Ca). | Vaugban. 
(54.) P. the Vicar of Eaton in the County of Oxon, Sues C. the Het!- Rep: 
Parſon Impropriate in. the Eccleliaſtical Court in Oxford pro Minu- FOTO 
ts Decims. C.fſues a Prohibition againſt the Vicar upon a Surmize ER 
of a Preſcription. P. comes. and pleads the firſt Endowment 
made An. Dom. 1310. by which the Minute Tithes were allotted 
to the Vicar: C. demurrs 3 and Adjudged for the Plaintiff, for the , | 
Paxſon cannot Preſcribe againſt the ftirft Endowment (b ).. «deny ; 
(55-) In Debt upon the Stat, of 2 E. 6. for not ſetting out of p;jrge. ver (4. 
Tithes, the Plaintiff declares, That the Defendant was fcized of Child. 
the Lands in queſtion within that Pariſh , and that the- Tithes did Noy-Rep. 


belong. 
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the Tithes to the Parſonand Vicar ffetant, and ſhews; 
the Tithes due, and demands the treble value 5, \e 
pleads Nibil debet per patr. and it was found forge 
was now moved in Arreftot- Jadgment,becauſe net 
to have brought two Adions, as the Parſoffand- 


(c)Paſch.3 brought for it is a Pctfonal and one entire” Debt for oeWrong 
Jac-B.R Sir (e), ms COON Ir one'F 


Rich.Chovplon (56,) Bott ſaxs a Prohibition 2g8h1{'Sir Edward Band ſaggeſls 
Noy's Rep. 7 batthe Defendant is Parſon Inqftepriate of W.;gH'that time out 
of mind there hath been a Curglla@F an Incu t by the appoint- 


ment of the ſaid Rector, whelſWinitired the Sacraments,8&c. And 
that the Cuſtome of chat.Parifh time out of, &c. was, that the Cu- 
rate ſhould have ai} Tenthsrenewing within that Pariſh, except De- 
cimas granorum, which were paid tothe Parſon , and that every Pa- 
riſhioner who had ſo paid the Tenths to the Curate, was diſcharged 
againſt the Parſon. And that notwithſtanding that, &c. Sir Edwerd 
B. had ſued him,&c. And pow he prays a Prohibition, and had it 
but after that Surmize was adjudged inſufficient, without Argument 
by the Court, and a Conſulcation granted, for ſuch Curate cannot 
Preſcribe againſt his Maſter, that may remove him at his pleaſure : 
(d) Batt ag-Sr. Ard for that reaſon it was not a good Preſcription for the Pariſhio- 
'Ed.Brabaton, NETS (4). {4 
Nay yep (57.) Goodwin being Vicar ſues in the Eccleſiaſtical Court the 
Dcan and Chapter of els, being Parfon of a Church , for a Pen- 
ſion, and they pray a Prohibition', and it was denied : For that 
 Peniion is a Spiritual thing, for which the Vicar may Sue in the 
(e) _ Spiritual Court. Note, that they entitle themſelves to that Par- 
agen nt fſonage by a Grant of H. 8. who had it by 3x H. 8. of Diſfolu- 
Chapter of tions (e ). 
Wells (58.) It was ſaid by Hutton in Spencer's Caſe, That Ly the Civil 
= <4 þ-vyab Law the Pariſhioner ought to give notice to the Parſon when the 
"Natice,  Tithcs are (et forth. But it was adjudged, That the Common Law 
(f) Spencer's doth not ſo oblige a man (f). 
Caſe. (59-) B. by his Deed Compounds for Tithes, and after Sues for 
Noy's Rep. them in the Ecclcliaſtical Courr, by Popham and Gawdy , That an 
Compoſition. AGion upon the Caſe lies. Vid. E. 4, 113 Mich. 4 Fac. The Lady 
Waterhouſe was ſued for the Tithes of Trees , whereof none were 
due,&c. there an Action upon the Caſe does not lies for the Parſon 
or pgtſon may well-be ignorant of what things arc duc,otherwiſe he 
a his own knowledge (g). 


A 
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(2) Brey ago 
Partridge, 


Noy's Rep» Sue 


(60,) To 
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©(63.) B. brought an Action upon the Caſe : Thit P. ſued for 
Tithe, and recovered , becauſe there! was niſi Teſtis ſingnlaris to 
prove the payment, whenin truth ke had: paid it before Two, but 

Teftis ſingu- now one was dead 3 and by the Court Refolved , That-an Action 

. laris to prove doth not lie, becauſe the Cauſe was meerly: Spiritual: And for that 

payment of jt differs. from $E. 4413 for there the Compolition was a TIPnOn 

O_ +» ver, Contrad, although it, was for Tithes (a). 

Partridge. (64.) #4 moves for a Prohibition, and Surmizes chat the Pariſhi- 

Noys Rep. oners had Compounded with the Parſon for the Tithes; - but yet the 

due Tithes were ſevered and expoſed, and the Parſon takes and car- 

ries them away 3 the Paxiſhioner meets him” and takes them from 

Co) Brocks hims And, upon that the Parſqn ſues. in the Eccleſiaſtical Court : And 

Caſe in Noy's 8 Prohibition was awarded;(0): 

. Rep. (65.) I. Sues P.inthe Eccleſiaſtical Court for not ſetting out 
the Tithes of two Acres.z P. prays a Prohibition, becauſe he had 
ſet out the Tithes of one. Acre in fpecie , and that a party unknown 

,-þ had taken them 3.and for the other he ſuggeſts a Modus Decimandi 

7i, bes ſet out, fOr 2 #7. 6 0. And uppn.that Iſſue is joyned 3: and-the: Witneſſes (aid, 

That for a lovg time, as they, heard ſay, the Occupiers of 'that Farm, 
whereof that Acre,&c, had uſcd. ro;pay annually.to the Parſon three 
ſhillings for all Tithes 3 and agreed by the Court, (1) As tothe firſt, 
Dad Probibitio ftet, for after the Tithes are' ſevered , if a Stranger 
takes them away, the Parſon hath his Remedy 2gainſt him.at-Com- 
mon Law, and ſhall not ſue the Paziſhiover.in the Spiritual Court, 
(2) It was agreed, That a Proof (by bearſa ay.) was. good enough to 
maintain the Surmize within the Statute,of 2' Ed.'6. ' But, as to the 
other Acre, Popham held, That the Modus Decimandi'is not well 
proved 3 but Fenner and Telverton the contrary : For by that ap- 

J pears, the Parſon is not to have Tithes in fpecie, and for that: had not 

CO) Webb a- any cauſe to Sue for them in the Spiritual Court (p,).. - 

oo On: "4 .(66,) W-.Sus P.jn the Ecclicliaſtical Gourt for-Tithes of 'a Dove 

pre” wal. P. upon ſuggeſtion had a Prohibition3 but he did-not: prove 

Tithes of his Suggeſtion within the Sixth month. I. takes ifſae upon'the 

Pigeons. Sugg ttion, and-it js found againſt him 3 and+ yet he prays Coſts by 

the Statute of 2 Ed.6.for failure, of.,Proof ,within the !Six months. 

. But by the Court ad judged, that he , ſhall not chaye it 3 forthe hath 

|  ſurceaſed his time; to, take advantage: .of. that; and hecan;never have 

C9)Warlington © Conſultation. Ergo, . He. ſhall not ,have double Coſts. Read the 

v iſ.P:rry, words of the Statute (4). 

Noy.Rep. (67.) Parſon preferrs his Bill: {ox Tithes of Getn,: and' alledges, 


—_— * » q 
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the Fenth-Shock'; whercupon the Pariſhioner ſaggy ts ; That. the 
Pariſhioners, and all thoſe who have Eſtates, 8c. have uſed ew 
ct 


os 
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ſet o out the Tenth-ſheaf for Tithes ,' and had a Pronibieon, The, 
Parſon prays a Conſultation 3\ but it was denied. And' Reſolved by 

the Court, That the Parſon might Sue for a Modus Decimandi in Mmudus Decio _ 

the Ecclefi aſtical Court, 2 R.3.3.2. But if the Pariſhioner denics that, mandi. 

they ought. to ſurceaſe., and a Pronibition lies: ” and that ſhall be ; 

tried at Common Law « « ): jc "Scot : 
(68.) 4. Libels in the.Ecclefi aflical Court for the. Tithes of Rep. _ 

Pilchards taken in the Sea, - And now the party had a' Prohibition 3 

upon a Surmize that the Cuſtome there is , That the Fiſher-Boat, 774hes of See- 

hath one Moity of the Fiſh, and the Fiſhermen the other moity: F ſhe 

And that the Owner hath uſed to pay the Tenth of his Moity in 

difcharge.ot all, &c. And it was held by the Court to be a good... 

Surmize 3 for by the Common: Law'he-cannot have the Tithes of 

" Fiſhes taken in the Sea , becauſe it 'is not within' any Parith 3 and 

then when the Parſon, by the Cuſtomice , ought to have the Tithes 

of them, he ought to take them according to the Cuſtome.” And 

that the..Tenth of the Moity- may be a good diſcharge of the 

whole. And the parties went-to Ws upon the Cuſtome in Cor#- (gy potlund © 

wal (w)- | verſ. Heale. 
-(69.) By the Court C Popham being, abſerit) it is clear, That an Noys Rep. 

Agreement betwixt the Parſon and one' of the Pariſhioners, that 

he ſhall have his own Tithes for years, it is good enough without 

Decd ; but otherwiſe, if it had beentfor life. And it is a better way 

to-plcad that as an Agreement, and not asa Leaſe (x). Cx) Smalls 
(70.) A Prohibition for: a Suit in the Ecclcfiaſtical Court , for ©*'© Rl 

Tithes of Rent in Loxdon. © It was held by the Court', That by ——— 

33 H.8.cap.12. the Suit ought to be before the Major of Londox _ 

complaint in Writing, and not by word of mouth only, in nature 

of a Monſtrans de droit, declaring all the Title, And if the Suit be 

in the Ecclefaftical Court for Tithes in London, that Court may 

grant a Prohibition 3 and yet that Court hath-not power to meddle 

with them. | (2) It was Reſolved, That a Refervation by a Lefſce ' 

for life, who Leaſes for. years to A. is not ſufficient to bind him in 

Reverſion, to pay Tithes according to that rate. (3) That a Rent 

for half a year, and afterwards for another half year, is a'yearly 

Rent within the. meaning of the Decree: - And note , as the ſame 

was. laſt Lett; is not- intended laſt before the Decree, but before the ery -- x4 

Demand of the Tithes (1) boos, _ 

' (71.) -It was-found upon a Special Verdid', That the Parſon of Noy-Rep. | 

the Pariſh makes 4. Collector of Tithes , and that A. had Licen- Co!l. for of 

ſeda Pariſhioner to carry away his Corn without ſetting forth of 7% 

Tithes. . -By .the Court clearly; that Licenſe is void, vid. 5 E.3-63. (x Aiokes 


di ſ. 
Plow.104. That a Colletor of Rents cannot make” an Acquittance relief 
and diſchage them, And a Conſultation was awarded ('z ). Noys Rep. ; 


Ccc2 (72+) Baron 


— 
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(72.) Baron and Feme Leſſces of a Parſonage,&c. The Pariſhio- 
ner ſets forth the Tithes fraudulently, and prefently takes therh away 
again, as it appears upon the Evidence. And the Husband only 

Feoudulews brought the AQion upon 2 E4, 6. for the treble Darmages. And 
ſetting our of it was Reſolved , That Debt lies for tteble Dammages upon ſuch 
Tithes, a ſraudulent ſetting forth of Tithes.although that the clauſe of Tre- 
ble Dammages ſpeaks nothing of Fraud. But (2) it was Reſolved, 
That the Husband and Wife ought to have joyned in the Action ; 
becauſe it is not a thing in poſſcſhon. And if the Husband dies, the 
(a)Hil. 7 Jace Wiſe ſhall have the Dammages , and not the Executor of the Huf- 
B. R. Ford hang (a). 
No | Rep. (73.) A Prohibition was prayed uponi a Surmize , That the 
4 Tithes, for which the Suit was, belonged to the Vicar, and not to _ 
Tiibes,whether tNE Parſon: By the Court, That a Conſultation ſhall bs granted ; 
the Parſons or for the Right of Tithes .is confeſſed. And whether they belong to 
the Vicars: the Parſon or the Vicar , that is meerly Spiritual: And that fo it 
was Ruled in one Buſhel*s Caſe, the Parſon of Pancras ; and jt 6ne 
Milbray's Caſe it was Adjudged accordingly (b). | 

(74) By the Court, That a Prohibition ſhall not be grarite4 up» 
on a bare Surmize,, that he is faed for Tiches by the Parſon of D. 
of Lands in the pariſh of S. unleſs it appears in the Pleading in the 
{c) philips 2 Spiritual Court: For they there ſhall not be Judges of the' bounds 
Shicks, 4:1” of the PariſhVid.s H.5.10, 22 E,4:24. (c). 

(75.) A Prohibition was pray'd upona Suit if the Eccletiaſtical 
Court for Tichcs in kind of a Park now converted into Tillage 
upon a Surmize de Modo Derimendi, to pay a Buck and a Doe for all 
Tithe-park, Tithes. And allowed þy the Court and agr: ed, (1) Although 
they are Fere nature, yet they may be given tor Tithes : So to pay 
Pheaſants ,&c. (2) Although they are not Tithable of themfelves, 
MAed.Deciman. yet they may be given for Mvdus Detimandi: As a great Free rtiay 
be given for Tithe of [Trees tithable. (3) That that is a diſcharge 
of the very Soil, and a Park is not but a Liberty:, and the Owner 
may furniſh it with Game when hepleaſe, But after # Confultation 
was granted, becauſe the Surmize was not proved within th Six 
months : So Adjudged Hill.6. Jac.C.B. The Vicar of Clare in Suf- 
folk, who ſued tor Hops. And there alſo a Prohibition was'granted 
upon ſuch a Surmize. But after a- Conſultation was granted in that 
Caſe: For the Modus Decimandi was alledged tor Diſcharge of 
Tithes of Hay and Herbage, and not of all Tithes, where the Libel 
was for Tithes of Hops. And Coke Chief Juſtice vouched one 
Sbibden's Cafe, That ſuch a Modus Decimandi generally for ip 
| . is not good, if it be diſparked. But jt ſhall be particularly for all A- 
dap "PS crcs contained in the Park (4) | 
Noys Rep, | (76.) Upon 


(b) Randall 
ver. Xnowls 
Noys Rep. 


On 
z 


—_— 


: 0f Tithe, | |; ET 


(76.) Upon a Surmize to have Prohibitivh Iſter Sehitttice af the 
Ecclefiaſitcal Court, Two Jadgrients wet vouch'd upon the Sta- 77:86 me fit 
tate 2 E.6, for not ſetting fotth of Tithe Ard 43 Eliz. B. R. a forth © 
Pariſhioner. privately ſets forth his Tithes', and takes wienels of it. 
and immediately after he carries them away 3 that is not a ſetting 
forth within the Stiute. For the words are trely, juſtly, and without 
fraxd or covin. Pill. 16 H.4-242, 44 Bliz. B. R. Baby's Cafe : A Pa- 
riſhjoner ſells his Graitupon his Land, aid after, by the command 
of the:Vendee, he takes his Cort, being ſevered, without ſeitiog 
forth of the Tithes That the Parſon may welt have ati Action a- 
gainſt him upen the Statute. 4 and ſhall not be cormpelled to Sue the 
Vendce, who it may be was not known to him. And it is riot Tra- 
verſable, if the Tithes were ſet forth arcotditlg to 47 Eliz. Tt was 
Reſolved in Tris: 7 Jac. B. R. in Bricketdime's Calt againſt Den- (\ noch fey. 
wood (e) C 2 t 4 

* , ag.rorter, 

(77.) If a Vicar hath wſed'by Prefeription tithe out of rind, &c. Noy' s Reps 
to haveall the Tithes within the Pariſh - (except Corri, which tlie 
Parſon appropriate ufed to have ) vis. of Hay, abd alfo of Hops 
from the time it came into Enpiond, which was in the time of H.8. 
and of Woad- (which is 4 Dying plafit) and motcover Rape-ſeed is 
ſown there in the Pariſh, where never any ftich Seed was ſown before, 
nor inEngland till of late times, yet the Vicar ſhall have the Tithes of 7th Rape* 
that Rape-ſeed, and not the Patſbh appropriite 3 for that it is with- ſeed. 
in the Preſcription although it be a rjitw thing , and therefore could 
not be preſcribed ſingly 3 and for that the Patſon is excluded of all Cf Paſch. 7 
except the Corn (f ), | RN Þ 

(78.) If Doubt ariſe de Decimis Garkgram, 4s whit ſhall be in- p;.,,, 
tended by Garba 3 it is ſaid that Garba at the Common Law ſignifies Decine Gar+ 
at this day a Sheaf of Corn , atd the Civilians ſay, Garba ſignifies ban*- 
ſuch a thing as is bound together in one bundle (g ). (2)Roll. Abre- 

(79-) In the Cafe between Reytols and Greet it was Adjudged 7 ——_ 
by the Court ; That Wood in irs own nature is Great Tithes ; not- 7;.6.- wood; 
withſiandingif 2 Vicar be endowed de Minaty Decinits, and by vir- 
fue of the ſaid Endowment had of a lohg time uſed to have Tithe 
of Wood not exceeding the yearly valtie of 6s. 84. the ufage of: 

Wood hall paſs by the words de Mizutir Decimir in that caſe, by rea- (4 mich. 10 

ſon of the ſhall value thereof (6b). JaceB.R.inrer: 
| (80.) Where a Parfon had Two parts of the Tithes: , and the Reynolls &- 
Vicar of the fame place had the Third , and they by. ſeveral Leaſes ©'*** 

had demiſed the Tithes to one 3. In this Cafe the whole Court (ex- 

cept Juſtice Fenner) held , That although the Parſon: and Vicar 

could not joyn in this Cafe in a Suit of Tithes., becaufe they claim 

them ſeverally by divided rights, yet when both their Tithes are 
conjoyned in one perſon, 7iz. the Leſſce, then the interclt of _ 
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(i) Paſch. 3 
Jac. ' Sir R. 


Champion 
verſe. Zill. 


Brownl.Rep. 
P4+ | £EEt tons 


of Debt. 


' Brown]. Rex. 


. thi4, 


| ASion for ſtops 
ping the Pare 


ſons Way of 
carrying his 


Tithes, 


Mich. $8 Jac. 
"B.R. Bulſtr. 


. Par «1, 


.Court. 


Title is conjoyned alſo in one ( who made but one AGion for the 
whole Tithes in that caſe) yet it was agreed by all the Judges, 
that the Plaintiff-Leſſee ſhould recover his Tithes in dammages, and 
ſhall not demand them again in any Suit, after a Recovery in this 
Action (4). | 

($1.) It was Agreed by the whole Court of Kings Bench, Mich. 


. 5 Fac. and hath many timcs been Ruled , That it a man ſl] his 


Tithes for years by word, it is good 3 but it the Parſon agree, that 
one ſhall have his Tithes for ſeven years by Word , it is not good, 
by the opinion of Flemming Chief Juſtice, becauſe it amounts to a 
Leaſe: and :he held ſirongly, That Tithes cannot be Leaſed for 
years without a Deed. . 

($2.) Upon the Statute of 2 Ed.6. cap. 13. for Setting out of 
Tithes, in a Prohibition to {tay proceedings by a Parſon in a Suit in 
the Eccleliaſtical Court agaiaft one of his Pariſh, for hindering of 
him in his way in the Carriage of his Tithes. The whole Court 
agreed inthis, That if a Parſon hath his uſual way ſiop'd, that fo 
he cannot come to take away his Tithes being ſet out for him ,” he 
may well ſue for this in the Eccleſiaſtical Court, and there have his 
remedy. But if the Queſtion be whether the Parſon be of right to 
have a way (viz. one way or another, this is Triable by the 
Common Law, and not in the Ecclefiaſtical Court 3 but if the Par- 


« ſon have a certain Way granted to him,and ſet out by the Common 


Law, if he beat any time diſturbed or hindered by any of his Pa- 


Tiſhioners, or by any other in the uſe of this his Way , he may then 


in ſuch caſe well ſue in the Eccleſialtical Court for his remedy. And 
the words of the Statute of 2 Ed.6.cap.13. are, That if any Parſon 
be diſturbed, ſtopped,or hindered in the carrying away of his Tithes, 
ſo that the Tithe comes to be loſt, hurt, or impaired ; in this caſe 
he may ſue iri the Eccleliaſtical Court for his Remedy , and upon 
due proof there made thereof, he ſhall recover double value of the 
Tithe fo taken or loſt, belides his coſt and charges of Suit. But be- 
cauſe in this principal Cafe, the Parſon ſued in the Eccleſiaſtical 
Court for the Right of his Way, whether he was to have that Way 
or not, which belonged properly to the Common Law, and nor 
Triable there in the Eccletiafiical Court 3 for this cauſe the Court 
granted a Prohibition to ſtay their proceedings in the Ecclcliaſtical* 


Bby-Lands were five wales priviledged or- diſcharged of 
Tithes, viz. by Compoſition , Bull or Canon, Order, Pre- 
ſcription, and Unity ot poſſeſſion of Parſonage and Land time out 
of mind, together without payment of Tithes (a). Itis ſuppoſed, («) Hob-395," 
that no Land which belonged to Abbots, Priors, &c. is at this day 3% 
diſcharged of -Tithes,. but ſuch as came.to the Crown by the Statute - 
of 31 H.s.c.13.All Monaſtcries-under Two hundred pounds per An: - 
were to be diflolved by the Statute of 27 H.8. But thoſe of 200 I.per 
Ain. or upwards, not till the Zx of Fi.8. The Unity aforeſaid, or 
perpetual Unity is, where the Abbot, Prior, &c. time out of mind 
have been ſeized of the Lands out of which the Tithes ariſe;, and - 
alſs of the Rectory of the Pariſh in which the Lands lic. Which 
Unity (as toa diſcharge of Tithes) muſt have theſe four properties, 

(1) It muſt be Juſtaas to the Title: (2) Perpetxa, or time out of 

mind : (3) Aqualis, that is,, a Fee-fimple both of the Lands and 

ReQory : .(4) Libera, or Free from the payment of all manner of ( b)!dem 3oos © 
Tithes whatſoever (b). In. a Caſe. where an Abbot held a P-rſo- Cr9-454% 
nage Impropriate, which was diſcharged of Tithes , and had pur- *** 

chaſed Lands, ſo that the Tithes were ſuſpended in the hands of the 

Abbots and afterwards the Poſletlions of the Abbot coming to + 

the King by the Statute of 31 H.8. The Queſtiun was, Whether the 
Lands ſo purchaſed by the Abbot before his Surrender to the King, 
were diſcharged of the Tithes? It was the Opinion of Mr. Plows 
den in that caſe, that they were not diſcharged ; for that no' Lands * 
were diſchargcd, but ſuch as were Jawtully diſcharged by- right-* 
Compoſition, or other lawful thing 3 and in-the ſaid Caſe the Lands + 
were not diſcharged in Right , but ſuſpended only during the time (: * 9 v2: 
that they were in the Abbots hands (c). - - a | 

Acorns ox Maſt of Oak hall pay Tithe, for they are of Arinual Pugh Diſs 
increaſe, as in Liford's Caſe (4). Theſe Acorns or Maſt are known (4)Co.lib-18- 

in'the Law by the word [Pamnaginm:] fo Lindwood, 'Parnagium ejt & Regiſt. 45- 
paſtur. Porcorum iu Nemoribu & Sylvis, ut puta de glaudibus; & alitis ——_— at 
fruiltbus arbornm £ Pylveſtrium, quarum frucius aliter non ſolent colligi, FO OO 
Lindw. de Decim. c. Sandia Eccleſia, verb. Pannagiir. And Mr, 

Skene de verb. Sign. defines this to be a Duty given to'the King for Wil5 fol 
the'paſturage.of Swine in his Forreſts: Alſo Pannaginm is taken for Ef Shrew 
the money which is paid for the Pannage it ſelf, as appears by the }ur;: 's Caſes” 
Statute of Charta de Foreſta, cap.90. Unuſque liber bomo,&c. p- « Bolftrep. 1, 4 
After- 
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bought, not for any Husbandry in the fame Pariſh, but co be fo'd a- 
gain, Tithe ſhall be paid for the Agiſiment thereof, and a fraudulent 
employment of them in the Pariſh to defeat the Parſon of his (-)Rol.1.647: 
Tithes, will not prevent the ſame (7). A. ſued a Prohibition againſt 4-1 5- 
B.Parſon of D.: becauſe he Libelled in the Eccleſiaſtical Court for 
Tithes for Agiſtments3 the Plaintiff pleaded, That he had alwaics 
Paid 12 4.for every Milch- Cow going in ſuch a Paſture; and for this 
payment he had been diſcharged of Tithes for all Agiſtments in 
that Land. In this cafe it was ſaid, That this payment of money 5 4 
for Milch-Beaſts , ſhould not difcharge him from the payment of co Hil.43 El. 
Tithes tor other Beaſis (x). In the Caſe of Lacie againti Long the &'B.sharing- 
ſuggeſtion for a Prohibition was, That Parſon ſued in the Spiritual :9» and Fleet- 
Court the Owner of the Land for Tithes of Cattel, which he took 7994's Caſe, 
to Agiltment, where he ought to ſue the Owner of the Cattel : Ic Galdsb-157- 
ſeemed reaſonable to the Court, that the Suit was well brought a- 
gainſt the Owner ; but be it quomodocxunquey it belongs to the Spiri- 
tua] Court to determine, whether the one or the other ought to be 
Sued ; therefore for that reaſon, as to that point, a Conſultation was 'YHi1.7 Car: 
granted per Curiam (t)), Vid. Paſture. 44 yea . -"_y : 

Agreement : No Parſon can by any Agreement made with his Pa- verſ. Long. 
riſhioner bind his Succefſors; but being made with him for his Jones Rep. 
Tithes during only the Parſons life, this is good (#). And an A- (#) Co-11-19- 
grcement only by Word, without.any Deed, may be good, made by Tr utrers 
the Parſon with his Pariſhioner , that he ſhall keep his Tithes (ww). 94,95. 
A Parſon contracted with A. his Executors and Atſigns , for 10-5. 
to be annually paid him by the ſaid A. his Executors and Afſigns, 
That he, his Executors and Aſſigns, ſhould be quit from the pay- 
ment of Tithes for ſuch Lavds during the lite of the Parſon: 4. 
paid the Parton 10 5. which he accepted of, and made B. an Infant 
his Executor, and died : The Mother of the Infant took Letters of 
Adminiſtration durante minori etate of the Intant,and made a Leaſe 
at will of the Lands: The Parſon Libelled in the Spiritual Court 
for the Tithe of the ſame Land againfi the Tenant at Will. In this 
Caſe it was ſaid, That the Agreement did oblige the Parſon during 
his life : and although the Afdignee could not ſue the Parſon upon 
the Contract, yet he ſhould have a Prohibition tc ſtay the Suit inthe 
Ecclefiaſt.Court,and put the Parſon to his Remedy for the 10 r.upon . | 
the Contract, for that he could not have Tithe in kind, by reaſon of (x) Paſch. 21 
the Compotition made (x). It a Parſon agree and contract with one rn Seal 
of his Pariſhioners.,that he ſhall keep back his own Tithes, it that be af _—_—_ " 
made after that he hath ſown his Corn,and for the fame year only,in Godbolt.333- 
that caſe the Agreement ſhall be good ; And if the Parſon ſuc in 
the Ecclcliaſtical Court for the ſaid Tithes, the Pariſhioner ſhall have 
a Prohibitianz but if it be for more years than one , or before 
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the Corn is ſowed, this ſhall not be good, by Coke and Fofter againſt 
Warbzrton ; and Coke ſaid it was fo Adjudged in B. R. in Parſon 
Booth*s Caſe, That a 'ContraQt made with a Pariſhioner for keeping 
back of his Tithes for ſo many years as he ſhall be Parſon, was 
not good: and fo it was Wellow's Cafe here alſo: But it was A- 
greed by themall, That ſuch a Contra& or Agreement tor the 
Tithes of any other was void 3 but only of the party himſelf, who 
was party to the Agreement, and that ought to be made by way 
of keeping them back. YVid.2o H.6, & 21 H:7.21.b.(y). Tithes 
cannot be granted without Deed : It was Agreed by the Juſtices in 
Bugg and Woodward's Caſe, That an Agreement between a Pariſhi- 
oner and the Parſon, that in conſideration of twenty ſhillings per 
Ax. he ſhould hold the Land diſcharged of Tithes during the life 
of the Parſon , was not good to ground a Prohibition upon , for 
that the Grant of Tithes cannot be-without Deed (z)). Thelike 
in Hawks and Brayfield's Caſe , in ftay of Suit 'tor Tithes.in the 
Eccleliaſtical Court , it was Surmized , That A. was ſeized of a 
Mcſſuage and Lands in the Parifh of D. and agreed with the* De- 
fendant being Parſon, in Conſideration of Ten pounds to be yearly 
paid by A. to the Defendant during their Joynt-lives and his con- 
tinuing Parſon, in fatisfaQion of all Tithes growing upon the ſame 
Lands, that he ſhould hold the Lands without payment of Tithes. 
Reſolved, it was not a ſufficient Surmize to ground a Prohibition : 
For an Agreement to be diſcharged from payment of Tithes , for 
one year by word, may be good 3 but ſuch an Agreement during the 
life of the Parſon cannot be good without Deed ( 4). 

Alms, or Things appointed for Alms , are not Tithable (4), 

Animalia Uiilia, ſuch as Cows, Sheep, and the like, ſhall pay 
Tithes in kind. | 

Animalia Inwilia, as Oxen, Horſes, and the like , though Tithe 
cannot be paid thereof in fpecie ; yet for their depaſturage , or 
what bargain is made for the ſame, Tithes ſhall be paid (Ce), 

Apples : Suit in the Eccleſiaftical Court for the Tithe thereof, 
in diſcharge whereof an Award or Arbitrement was there pleaded, 
and the Plea reſufed 3 notwithſtanding which a Prohibition was de- 
nied (4d). ” 


[ 


Ark, of Timber Trees is not Tithable, but is priviledged to- 

gether with the Trees. 

Barren Ground, which is ſuapte natura Barren, is not Tithable; 

but if Tithe- Wool and Tithe-Lamb have by Thirty years been paid 
for it, and after by Manurance is made Fertil, then for the firſt Se- 
ven years ſuch Tithe ſhall be paid for it, as was paid before. There- 
fore Barren Heath or Waſte-grounds, naturally Barren and not Ma- 
nurable without extraordinary charge, may pay Tithe of Wool, 
Lamb, or the likez but being converted into Tillage , ſhall pay no 
Tithe of Corn or Hay for the hirſt Seven years after ſuch improve- 
ment 3 during which time it ſhall pay only ſuch Tithe as was for- 
merly paid : Otherwiſe it is, if it became barren only by ill Hufſ- 
bandry (e)): Or if it became Barren by ſome accident of Inunda- (e) More, 
tion, or overgrown with Buſhes, and aftcr reduced again to Ferti- mT 
lityz in that caſe it ſhall pay Tithes preſently (f). Alſo Marſh- bt Sg 
Lands newly gained from the Sca, and Fenn-Lands gained from the tox's Caſe. 
Freſh waters by Drayning, &c. are not within the Statute of 2 Ed. 2 El. Dyer 
6.c.13. to be freed from the payment of Tithes during, the firſt Se- oo & ROY 
ven years after the gaining thereof. Likewiſe, if Land be gained <5 Arg 
from the Sca, and-that by great coſt and expence, and afterwards Plow.204.a. 
turned to Arable- Land ; it was the : Opinion of the-Court , that it 396. b. vid. 
ſhall pay Tithe notwithfianding the Coſts, becauſe it is not Barren 492-4 4 
Land of it (elf, but only by accident,and fo not within the ſcope and OE Bots 
intention of the Statute of 2 E4.6.(g). In the Caſe between Strowd (4)paſch. 14 
and Horkins upon a Prohibition, Two Points were Argued by the Jac.B.R. me 
Four Juſtices, viz. (1) When a Prohibition is brought upon the 2nd Buck's 
Statute of 2 £4.6. to liay a Suit in the Eccleſiaſtical Court for Tithes Bulftr.1 69 
of Barren-Lands the firft Seven years, it bchooves the party who 166.parc3+ 
brings the Prohibition, to prove his Suggeſtion within Six months, ; 
otherwiſe a Conſultation by the ſaid Statute is grantable. (2) When 
a Conſultation is granted for the Reaſon aforeſaid, yet the party may 
havea new Prohibition upon the ſame Libel; for that the Statute 
of 50 E4.3. doth not extend to a Conſultation granted upon #0#- 

probate of a Suggeſtion within Six morths, but where a Conſultati- 
 6n is granted upon the matter of a Suggeſtion : And fo the Chief 
fuſtice declared the Opinion of the Four Juſtices, and thereupon a 
Rule given, That the Prohibition ſhould ſtand, and the Defendant 
riotwithſtanding ſuch: Plea aforefaid in Barr of the Prohibition, may 
pkad in:ehicf to the matter of the faid Snggeftions and if he will 
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diſpute it, then he ſhall have ſeveral Conſultations on the ſaid Li- 
bel (þ)). Thus (as aforcfaid) in a Prohibition for Tithes it was 
ſaid by Popham Chict Juſtice, That if Lands be overflown with 
Water, and afterwards gained by Induſtry, Tithes ſhall be prefent- 
ly paid, although it had been overflown time out of mind; for 
thoſe Lands of their nature were not barren, and the Statute of 
2 E4.6. doth nat inteni, that Tithes ſhzll not be paid within ſeven 
years, but of ſuch Lands as were meerfy Barren, and made good 
by ,Foldage or other induſtrious means. And fo it was Adjudged 
Paſch.14 Jec.B.R, inthe Cafe between Witt and Buck , ina Prohi- 
bition upon the Statute of 2 Ed. 6. cap. 13. the Clauſe touching 
Barren and Heath-ground, of which after improvement, no Tithes 
to be paid the ſpace of Seven years next after the Improvement : 
For a Prohibition it was ſhewed , That this Land , for which the 
Parſon Libelled for Tithes, was Marſh and Sandy Land , ana co- 
vered with Salt water, ſo that time out of mind no Graſs had been 
known there to grow, nor any prohit at all made of this, until now 
of late time, by and with the great coſts , charges, and induliry of 
the Tenant, this ground had been lately gained from the Sea, and 
from its overflowing, by repairing and making new Banks and Sca- 
walls, and by continual repairing of them, and ſo he had now con- 
verted the ſame into Arable Land, where he had Corn, and of this 
Land the Parſon Libels for Tithes inthe Eccleſiaſtical Court ; And 
upon this matter thus ſhewed, a Prohibition prayed, bcing to be 
diſcharged from payment of Tithes of this Ground for Seven years 5 
this Statute being thus made for the encouragement of Tenants to 
make improvement of their Lands. Coke Chief Juſtice, It was Re- 
ſolved in one Farrington's Caſe upon this Statute of 2 Ed. 6, that 
Wood-ground is not Barren ground within this Statute : This was 
there Adjudged, That if onedo ſtock and grub up Wood-ground, 


_ and after convert this into Arable ground, he hath by this meliorated 


his Land, but with greatcolt and labour, yet he ſhall pay Tithes for 


this ground preſently ; for that Heath and barrey-ground, intended 
to be within the Statute, ought to be ſuch Land as is ſuepte natars 
fterilis, and Barren, Dederidge Juſtice, A Salt Marſh, if this be 
fenced ard ſo made good Meadow, (hall pay Tithes pr.ſently 3. yet 
before this was ſo fenced, no Tities thercot payable... Coke, This 
Land ſhall be out of the Statute. out of the clauſe of Diſcharge for 
Seven years, notwithſtanding this charges the Tenant hath been af 
in gaining this Land from the Sea 3 for to have this Land within the 
clauſe of Diſcharge within the Statute, it ought ro be Szapte naturs 
Barren, which here it js not, but by accident , and by the over- 
flowing of the Sea., . The whole Court agrecd in this, . That by this 
Statute Barrex ground is ſuch ground, as will -ngt, byax Corgi of It 
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ſelf, without very great colt in the extraordinary manuring of it 3 
and therefore , that this is no ſuch Barren ground within. the Sta- 
tute, as ought to be diſcharged from payment of Tithcs , but thae 
Tithes ought to be paid for the fame , and that the Parſon had juſt 
cauſe toſuc for his Tiches in the Eccleliaſtical. Court 3 and there- 
fore the Prohibition was denied. 
Beech-Trees, regularly are Tithablez yet in a County where 
there is a ſcarcity of Timber , and where Beech is uſed as Timber 
for Building or the like, there pulſibly they may be diſcharged of 
paying Tithes 3 and therefore in Trin. 38 Eliz. it was Reſolved, 
That Tithes ſhall be paid of Beecbes , although they are above 
twenty years growth , for they arc not Timber. Yet in Holiday 
and Lee's Caſe in a Prohibition it was Refolved , That Tithes 
ſhould not be paid of Beeches of above twenty years growth (7). (/)More Rep. 
And in \Pindar's Caſe it was alſo Reſolved , That Beecbes above #4147 1& 

s : . | Lees Caſe. 
twenty years growth, being Timber, ſhall not pay Tithes (kJ ; yet /;1yore.Caf. 
ina Countrey where there 1s plenty thereof, they are not to be ac« 916,716. Jacs 
counted. Timber, or Tithe-fxze. So that Beeches in their own CB. Find.r's 
nature are not computed Timber-trees, and therefore Tithable, ex- C#!c- 
cept where by the Cuſtome of rhe Countrey, where there is ſcarcity 
of Wood, they are accounted Timber-trees, inwhich caſe they are 
not Tithable (1): The Judges of the Common Law have Re- (1) Aczuog- 
ſolved, That all ſort. of Wood that is uſually employed.for the _ pr 
building of Houſes, Mills, &c. are Groſs Woods, and within the ang Spencers 
Statute of 45 Ed, 3. cap. 3. of which fort are Oak, Aſp, Elme, Caſc. 

Beech, Horſe-Beech, and Hora-beav, againſt the opinion in Metyn*s (7) Sir S- c 
Caſe(m)3; as allo in Man and Somerton's Cale', where it was ſaid _ — je 
by Tanfield Juſtice, That Beech by the Common Law is not Tim- ; 
ber: and fo he ſaid it was Adjudged in Cary and Pagett's Cafe 3 and 
in that caſe it was holden, That Tithes ſhall not be paid for Beech 
ayove the growth of twenty years in a common. Countrey for Wood, 
as in Buckinghamhhire, (or there it is reputed Timber but ina plen- 
tifu] Countrey of Wood it is otherwiſe, for there it is not Timber, 
and Tithes ſhall be paid of it, as Sy/va cedaa, for which Tithes ſhall ks 
b: paid under the growth of 20 years (n). bo OE 
Bee: pay not Tithes by the Tenth Swarm, but by the 10th meaſure % 5,mwrron's 
of Honcy,and the Tenth weight of Wax 3 and are Predial Tithes. Caſe.Brownl» 
\ Berch-Trees are Tithable,though above 20 years growth (6) 3:and 1. P21-£4- c 
therciore in Foſter and Legaard?s; Caſe,in Attachment upon#Prohib. Ce) Mir ee Ga y 
for Suing for Tithes of Great Wood, againſt the Stat.of 43-Ed.3:it was EET TIOR 
Reſolv. 1. That of BircbTithes ſha} be paid,for.that they are not ſuch 
Wood as the Stat. intended,as ſerving for Building-2.;That Oak, and 
Elm cut down before the p3ge,of, 20: yeaxs (hall :pay:Tithes x for till 
they, are, Of, that age,they arg-pot'ol.that valuvasthe Law regardeth 
Ry or Ch ng ton 
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for the purpoſes aforeſaid. Alſo in Foſter and Peacock's Caſe it was 
Reſolved, That for Birch above the age of 20 years growth Tithes 
(9) More. ſhould be paid (9). 
Bricks are not Tithable, as was Adjudged in the Caſe betwixt 
vor ot Liff and Watts (r ). 
Poſe. '3 Lt. Broom for Fuel ſpent in the Pariſh is not Tithable (-) 3 but if ſold 
it ſhall pay Tithes, unleſs the Owner can preſcribe or prove a 
(,) More Cuſtome of Tithing Milk or Calves of Cattel kept on that ground; 
4 Ch but regularly Tithe is not due of Broom: ſpent for Fuel in the Pa- 
ap Avfitn riſhioners houſe within the Pariſh (#2). 


& Lucas,Ad- 
C 


judge per Cur. 
% 
roms are computed among the Mixt Tithes, which with Coles, 
Kidas, &c. are within the number of Tithes in kind 3 the 
Parſon muſt have the Tenth thereof whenever it comes, if there 
be no Cuſtome to the contrary for it is a good Modis Decimandi 
for Tithes of Calves, to pay a Calf for Tithe, if he hath Seven in 
one year 3 and if under Seven, then to pay a halfpeny for every 
Calt tor Tithes ; and if he fell any Calf , he ſhall pay the Tenth 
() Mich. 14 part of the price(#). Calves (as alſo Lambs ) are Tithable when 
Jo Pt Ee they are Weanable , and able to live without the Dam); if they be 
en.c049'5 fold, the Parſon hath for the moſi paxt the Tenth peny in moſt 
places, - unleſs ſomething be in the Cuſiome againſi it: Alfo the 
Tithe of Calves, Colts, &c.is to be apportioned with reſpect to the 
places where they were engendred, brought forth, and nouriſhed 
but Cuſtome mult prevail. 
Cartel kept only for the Plough and Pail pay no Tithe: alſo no 
Tithe ſhall be paid-for the Patiurs which is eaten by the Oxen of 
the Plough , or:;by the Cattel of the Pail. Mich.9 Jac. Baxter & 
Hope, per Curiam, No Tithe ſhall be paid for Horſes of the Plough, 
ad bf EN for the Parſon hath the benetit of their labour in the Tithes of the 
Prohibition Corn. Tithes are not due for the young Cattel, which a man rears 
ranted. for the Plough, tor they are for the manuring of the Land whereot 
M.14 Ja.B-R. the Parſon hath the Tithes. M. 14 Far. B-Watley & Hayberry. Re- 
- þ | ws *& ſoly. & Prohibition granted, Mlich.14 Jac.B.R, foyſe & Parker. Re- 
Probibirion - ſolv. & Prohibition:granted, Trin. 12: Fac. B, K. Maſchat & Price, 
gramed. + per Curiam., No Tithesaredue for the young Cattel, which a man 
Hill.14 Jzc. rears for his Dairy 3 dif. Coſ. Forſe,& dif. Caſ. Kneebon, Prohition 
granted. If a.man according to the Cuſtome of the Countrey fow 


— 


Coofirarion his Land to/feed his Horfes tor-Fillage , and the age be to ſuffer 


denied. the Horſes to. feed 'upon that Land, without any other my” litig 
there- 


— 
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therewith, the Parſon ſhall not have any Tithes thereof, for it is M-3 Jac.B.R> 
nothing but Paſture for ſuch Horſes, If a man buy or breed Cattel, PT 72Fe , 
feed them and fel! chem, he ſhall pay Tithes thereof ; otherwiſe, it —_— _ ic 


he buy or hreed them, feed them and ſpend them in his own houſe. 5amms Caſe 


If a man buy or breed Barren Cattel, as Oxen and Steers, and after tr She 
ſell them, he ſhall pay Tithes for their Paſture, for they cannot yield ern % : 
any other Tithes:2therwiſe it is of Barren Sheep,as of Weathers, for Fleetwcods 
they can yield Tithe of their Wool, If a man keep Horſes, which P47 ©7197: 
are Barren Cattel, tv ſel], and he fell them accordingly, he ſhall pay oa NY 
Tithes thereof. But it was Reſolved in Facy and Long*s Caſe,That Loſes per 
Tithes ſhall not be paid of any Cattel eaten in the Pariſhioners Fa- Cur. ME] 
mily, no more than for Cattel reared for the Plough and Pail. Tr.i5 Jac.B. 
Cattel therefore or Beaſts for the Plough or Pail are not Tithable, R. L1mkin & 
otherwiſe in cafe they be.only kept for tuch uſe, till they be ready Rong 
for the Plough or Pail,and then (o'd away,in fuch caſe they (hall pay 
Tithe, being fo fold for prcfir, And if they ſtray from one to ano- 
ther de of a Common belonging to two Parifbes, no Tithe is pay- ,;. 
ablefor thisto the Parſon of the Pariſh where the Cattel do liray. - hs 
And as Dry Cattel, though bred for the Plow, are Tithable, it they & Hepes Caf. 
be ſold away before they are put to that uſe: ſo alſo are Fatted Cat- Brownl-2. ps. 
tel, if they be fold or killed for the Houſe, but according to the 3 T11n.20 
Cuſtomeof the place (4). ' Likewiſe for young Cattcl, as Calves, og 
Lambs, Colts, Piggs, &c. where their Dams are removed from one Fi M.17 Jac. 
place coanother, a Rate-Tithe is payable to the Parſons, according B-R- Mich. 2 
to the times of their abode in the ſeveral places, from the times of Jac. B Re 
their engendring, by the Month-Rate (b)), Alſo Cattel Tithable —_ EO 
feeding in-any waſte place, not commonly known to be in any by 3 Juſtices. 
Pariſh, are Tithable to the Parſon of the place where the Owner of B- Iftr.2. 238. 
the Cattel doth dwell. But if Cattel do feed one half of the year & March. 56. 
in GR and the other half year in another Pariſh, the Tithe 5 rong Ts 
(hall be <qually divided between the two Parfons of both Pariſhes: Lane 16. 
ſo proportionably for a greater or leſs time, provided it be the ſpace Goldsb-147. 
of a Month oy 30 daies3: but of any lefs time than a Month, no ©19%:56- 
Tithe is payable (et). If Cattel be pawned or pledged , the Gagee ALT 
ſhall pay the Tithe of them , becauſe he is Owner of them for the Broo. Diſmes 
timez butif a man Bail Cattel or other goods to Re-bail, Tithes of 17 
them ſhall not be paid by the Bailee, becauſe he hath no property in )Paſch-15 
them, but only.a Rebailer (4). Car, ms __ 
Chatk and Chalk-pits'arc not Tithable. EP gies 
Cheeſe paying Tithe,exempts the payment of Tithe-Milk where- | 
of the Cheeſe is made. Et & coxtra. So that Cheeſe is not Tithable 
where the Milk is Tithed, Et vice verſa, Therefore to preſcribe to 


pay 
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pay the Tenth Cheeſe between May and Augnit for all Tithe- Milk 
within the year, and not the Tenth part of the Milk may be a good 
Preſcription (e). And where Milk is Tithed in kind, there no 
T ithe-Checſe is due : In which caſe, as in all others of Tithing, the 
Cuſtome of. the place is to be obſerved. 

Cherry-Trees in Buckingbemſhire have been adjudged Timber, and 
Tithe-free (f'). 

Chicken of all Tame-Fow!l are Tithed in kind , according to the 
Cultame of the place. No Tithe (hall be paid of Chickex, tor that 
there js paid Tithe-Eggs3 and Prohibition granted. Hill. 15 Fac.B. 
R. Reſolved. 

Clay is not Tithable (g ). | 

Clothes Fulled in a Fulling-Mill pay no Tithes (b ). 

Coles are not Tithablez theretore a Preſcription de nou Deci- 
mando (as to that) is good (i). No Tithcs ſhall be paid de jure 
for Cole. Hill.14 ac.B.R. per Houghton. 

Common of Eſtovers, or the Wood which a man burns in his 
houſe, doth not pay Tithes. \ 

Compoſition Real, is. one of the waies or means whereby Tithes 
may be diſcharged : It is where the Incumbent, Patron, and Ocdi- 
nary, by Deed or Fine, do agree that ſuch Lands ſhall for ever be 
freed and diſcharged of all manner of Tithes paying an Annual 
payment, or doing ſome other thing for the profit or advantage of 
that Parſon or Vicar to whom the Tithes did belong (&), trom 
which Compoſitions all Preſcriptions de Modo Decimandi have ,.or 
ſhould have had their Original» But theſe Real Compolitions, ſo 
as to oblige the Succeſſor of the Parſon or Vicar that made the 
ſame, ſeem now to be reſtrained by the Statute of 13 Eliz. cap. 1O. 


 wher«by they are prohibited from making any Grant for above 
- 21 years or three Lives, and that with the accuſtomed yearly Rent 


reſerved. And if the Parſon or Vicar mike any Compotition with 
his Pariſhioner without his Patron and Ordinary, it ſhall bind only 
for the Parſons lite, and during his Incumbency. This Compoſition 
is either between Parſon and Pariſhioner , or inter Clericos ; if it 
be between. Parſon.and Pariſhioner, and. it be touching Tithes palt, 
the Compolicion is good, though it were without any Contideration 
at all; bud if jt be touching Tithes to come, it may be good as to 
a payment of Tithes only in part,but not good as to a non- payment 
of any Tithes at all; nor is it go0d in part without the Biſhops 
approbation'and confirmation. If the Compolition be inter Cle- 
ricos, and the Tithes be Perſonal Tithes, it holdeth not: but if they 


- be Predial Tithes, the Compoſition holdeth , the Approbation oft 


the Bithop of the Divccſs being thereunto had. So that Compoli- 
tip for the xcmitting or entirely takivg away of Tithes it not goed 
in 
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in Law buta Compoſition with the Parſon or Vicar to have but 
the Thirteenth Sheaf for his Tithe, was held to bea good Compo- 
fition, and ſhould bind the Parſon (1). Compotlition may likewiſe (!) Hugh's 
prevent the payment of Tithes in kind; and if it be made witha * arſons Laws 
Parſon or Vicar to pay a Mods Decimandi, which hath continued (ag H.6.22 
time out of mind; Cuſtome being equivalent to Law, it is good,and 23.9 H. 6.17. 
ſhall bind the Parſon and his Succeſſors (m3 and although a Modus 6 E-3-27- 
Decimandi cannot begin at this day, but muli be by Preſcription, yet " 4 oa : 
a Compoſition may be made,which ſhall bind during the life of him bs HE. 
that made it (#). The Cafe was, A Vicar did contract with his Pa- 34 H.6. 36. 
riſhioner to pay ſo much for increaſe of Tithes, and died : his Suc- 31 H-6-28, 
ceſſor ſued in the Ecclefiaſtical Court for them. A Prohibition in this 35 oe 
caſe was granted by the Court. The wordsof the Contract were(inter = png 
ſe convenerant:) It was holden, that this was not a Real Compoliti- & #21 acc. 
on, although that the Biſhop did call it Realis Compoſitio, for his cal- (») Paſch.17 
ling of it ſo, doth not alter the nature of it ; but it remains a Perſo- C2r.in Hitche 
nal Contra, and fo ſhall not bind his Succeſſor , although it were ©**** __ 
confirmed by the Biſhop. It was faid by Mallet Juſtice in this caſe, A 
Real ContraCt,although it be made between Spiritual perſons, and of 
Spiritual things , is only queſtionable at the Common Law (0). C) + m 
Compoſitionſhall bind during the life of him that made it, chough power 
not his Succeſlors (p ). - Hichcock's 

Coneys taken in a Warren ſhall pay Tithes3 yet they are not Pre- Cafe. | 
dial, but Perſonal Tithes. Sed &. whether Tithes ſhall be paid of goo 'L 
them 3 becaufe Berkley Juſtice, They are not Tithable but by Cu- Cf CBCſe 
ſiome, 15 Car.B.R.For no Tithes de jare without a Cuſtome ought Mildnay & 
to be paid for them, for they are Fere nature, Trin.$.Car.B. R. Wor- Hutton. 
dex & Bennet's Caſe; after a Prohibition granted,a Conſultation de- 
nicd per Curiam for the reaſon aforeſaid. Paſch. 13 Car,B.R. Sir Fo. Paſch.15 Car. 
Brewen & Dr. Bradiſh's Caſe per Cur. a Prohibition granted , and *9)udg-ace- 
Hill.13 Car.B. Vincent and Tutt's Caſe, Probibition granted,and for 
Prohibition pleaded by the Parſon to have them by. Preſcription. 
Mich.14 Car. B.R; Wiliams and Wilceck's Caſe, Or if a man ſteals _ 
Coneys out of a Warren, he ſhall pay no Tithes of them, becaule the Ibid. 
Lawgives him no property in them 3 nor (hall the right Owner pay 
any Tithes of them, becauſe he hath no profit by them. 
;.Cor pays a Predial Tithe ; as that which comes partly by 
the Igduſiry of Man, and partly of the Earth. Mich. 8 Fac. 
C. B.. Magna Charta 649. And if a Cuſtome be alledged , 
That the Parſon ſhall have but the Tenth Sheaf of Wheat for 
all :the. Ticthes of all manner of Corn and Grain, this is no (r} 38 Eliz- 
gopd Cuſtome (r). Yet Corn of all kinds fowed is Tithable CB. 
according to the Cuſtome of - the places and is commonly Tithed 
by. the Tenth Shock , ' Cock , 'or nal, , Where. the Cuſiome - 
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the place is not otherwiſe ; but not to put the Parſons Tenth up 
on end in Shocks , unleſs the Cuſtome of the place be fo (v). 
And if the Owner will not cut his Corn before it be ſpoiled, the 
Parſon is without remecy(?). And if he doth change the Cornor 
Grain fowed in the ſamc ground, ſuch change of the Corn fo ſowed 
doth change the Tithe to the fame kind of that Griin. Andif a 
man pay Tithe of Corn, he ſhall not pay any Tithe for the Stubble, 
which grew the ſame year on that Land, Hz11.6 Jac. B.pl.13.Smiths 
Caſe per Cur. & Caſe ibid. Paſch, 7 Fac. per Cur. & Mich, g Fac. 
Baxter & Hope, ior the Aﬀtergraſs, & 2 H.4.ot.Par.au $5, No 
Tithes for the Agiſtment in ſuch Aﬀter-paſture. And if the Parſon 
hath Tithes of Corn one ycar , and the Land be Icit without Seed 
the next year, that fo it may be Plowed and made ready for Sced 
the the third year, no Tithes ſhall be paid the ſecons 3 for by lying 
treſh the Land is the better , and the Parſon will have the better 
Tithes the third year. Paſch. 7 Fac. Emith's Cale.. By the Statute 
of 2 Ed.6.cap.13. the Parſon or Vicar is privilcdged to come upon 
the Land to fee the Tithes ſet forth: For by the ſaid Statute it is 
Enacted, That at the Tithing time of Predial Tithes, it ſhall be 
lawful for any to whom Tithes are payable, or for his Deputy or 
Servant to ice the ſaid Tithes to be ſet forth and ſevered trom the 
Nine parts, and quietly to take and carry them away. And as the 
Parſons Rights are hereby ſecured from the 'danger of having his 
Predial Tithes ſub}raced: fo likewife the Law hath provided nor 
only for the Preventionof his being defrauded therein , and for his 
quict removal and carrying the ſame away ; but alfo for an open, 
free, and unmolelted way and paſſage through which to carry the 
ſame away, as appears by Halſey's Caſe. The Cafe was this : H. 
procured a Prohibition againſt H. and declared, that the Defendant 
had fucd him in the Ecclefiaſtical Court for a Way or Paſſage 3 
he was Proprictor of Tithes in the Patiſh of M. and that the Com- 
mon way to carry the Tithes out of the Plaintiffs Land was by a 
Clole called S. and that the Plaintiff had ftopt it up, when in very 
truth the Way was by Preſcription by a Cloſe called I. and that 
he had pleaded it in the Eccletiaſtical Court , and the faid Court 
would not allow thereof , and for that the Cognizance of a 'Pre- 
ſcription for a Way ought to be tried at the Common Law, and 
not in the ſaid Court, &c. Whereupon the Defendant demurred, 
and by the Opinion ot the whole Court a Conſultation was grant- 
e&d 3 for that the Cognizance of Waies for the carrying of Tithes 
belongs to the Court Chriſtian, as appears by the Statute of 2 E4.6. 
and Fitzh, N.B. in Conſultation , and Lindwood de Decim. (m) 
When Tithes of Corn are ſevered from the Nine parts , an Aion, 
of Ticſpals licth againſt any that (ball take them away , whethes o 
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be the Owner of the Land or 3 Stranger (w). Alſo an Aion of (» Broo. 


Debt lieth for Predial Tithes, as of Corn, Wood, Grafs, Fruit 


Diſmes 6+ 


2 & Brownl, 


Hay,&c. and treble Dammages recoverable upon the ſaid Statute of ,, p2.30- 


2 £4.6.13. But not fo for leſſer Tithes, as of Wool, Lamb, &c. nor 
for money given to the Parſon in licu thereof 3 but for each of theſe 
Suit may be commenced according to the Statutes of 27 H. 8. and 
2 Ed.6.13, &32 H. 8.7.(x). So thatif the Owner of the Corn 


(x) Co. on 
Litt.159. 


{et out his Tithes, and after take it away , the Parfon may ſuc him - 


in the Eccleſiaſtical Court, or bring an Action of Treſpaſs againſt 
him: But the Parſon may not ſue a Stranger in the Ecclefiaſtical 
Court for taking away:the Tithes which were ſet out. In Hele*s 
Caſe againſt Frettenden, the Reſolution of the Court upon Two 
Caſes upon the Statute of 2 Ed. 6. for not ſetting forth of Tithes 
was this, 2iz.%A man poſſeſſed of Corn ſells it, and before Two 
Witnefles fets out his Tithes , and afterwards privily takes away 
the Tithesz and the Parſon ſues him upon the Statute for Treble 
dammages , for not ſetting forth of Tithes: And the Defendant 
proves by Witneſſes that he ſet forth his Tithesz yet the Fraud is 
provided againſt by the Statute , for the words are | without fraud 
er deceipt.] Inthe ſecond Caſe , One ſecretly fells his Corn to one 
who was not known , and afterwards the Vendee commands the 
Vendor to cut the Corn, which he doth, and takes away the whole 
Corn without ſetting forth his Tithes, the Qyeſiion was , who 
ſhould be ſued for the Tiches : and the Court held , that the firſt 
Vendor ſhould be ſucd, for it was Fraudulent, And where a Wo- 
man, being Proprictor of a Parſonage took 4. to Husband ; a Pa- 
riſhioner within the Parifh ſet forth his Tithes and divided them, 
and then immediately took them back again ; 4. the Husband a- 
lone ſued for theTreble value according to the Statute of 2Ed.6.T wo 
points were moved, (1) Whether that were a ſetting forth within 
the Statute? And by the Court, that it was not and fo hath 
been Adjudged' in 43 & 44 Eliz. and1 Fac. (2) Whether the 
Husband may ſue for the 1 reble value without naming his Wife ? 
And to that the Court would be Adviſed 3 for though the Husband 
may ſuc alone, where a thing is Perſona) for which he ſueth , as the 
Bcoks of 4 Ed.4.31. 7 Ed 4.6. 15 Ed.4.5, & 11 arez yet where 
the. Statute faith , That the Proprictor ſhall have Suit for the not 
fetcing. forth, &c. the Husband is not intended Proprietor as the 
Statute intends, but the Wife, and for that the Wite ought to joyr» 
For the duc manner of Tithing Corn , the Pariſhioner ought of 
Common right to cut the ſame , and to prepare it for the Parfon, 
and toſeprrate it from the Nine parts3 he ought alſo of Common 
right tomake up the Corn into Sheaves, but is not obliged to ga- 
ther and kt it up into Hilfocks or _— for the manner of Tithing 
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is good, if the Corn be thrown out in Shocks and being fo ſet out 
they become Lay-Chattels. In Gzin ana Merryweather's Caſc it 
was ſaid by Doderidge Juſtice, That if one defame and fcardalize 
the Parſon's Title to the Tithes, although he be not puniſhable for 
this in the Temporal Courts , yct he is puniſhable in the Eccle- 
fiaſtical Court 3 he (aid alſo, that when Tithes are fet out, they are 
then Lay-Chattels, and if a Stranger carry them away, the Action 
lies not inthe Ecclcfiaſtical , but Tcmporal Court 3 otherwife it is, 
if it were not ſevered from the Nine parts. Ley Chief Juſtice 
Agreed it, and faid, That if a Stranger take the Corn before Seve- 
rance of the Tithes, the Parſon ſhall ſue in the Ecclcfiaftical Court 
for Tithes 2gainft the Treſpaſſer, and not againſt the Terre-Tenant: 
And where the Right of Tithes comes in queſtion, Prohibition ſhall 
not be granted. Nor ſhall Fraud or Covin prevent the payment 
of Tithes 3 for in a Caſe of Tithe-Corn , where the Cuſtome of 
L. in the County of B. was alledged, That the Parſon ought to 
have the Tenth Land of Corn, beginning at ſuch Land which was 
next to the Church 3; the: Occupiers -of the Land, to'detraud the 
Parſon by Covin, did not ſow. the Tenth-Land, nor manure it; yer 
the Parſon ſued for Tithe in kind, to have the Tenth-Cock for Tithe 
of the Corn ſowed, and a Prohibition awarded notwithſtanding the 
Covin , becauſe he had Remedy at the Common. Law for the 
Fraud. : 

Cows that yield Milk, no Tithe is to be paid for the Paſture there- 
of; and it a man hath but one Cow, and no Cheeſe made of the 
Milk thereof, the Cuſtome of the place muſt be obſerved, fo that 
ſomething be paid for the Tithe thereof , otherwiſe no Cuſtome 
will bind. 

Curtelages, or places adjoyning to Manſion-houfes , and applied 
to Seeds, Herbs,&c. are Tithablein kind, it the Parſon make not 
an Agreement for the ſame 3 otherwiſe it muſt be Tithed in kind, 
by ſetting forth the Tenth-part for the Parſon when the Owner re- 
ccives his Nine parts. 

Cuitome is, where a Right to many is procured in Common and 
Publick: as Preſcription is privately to one. If the Cuſtome be of 
tranſlating of Tithes Predial (as in Compoſition ) then it. hold- 
cth: Otherwiſe, if it be of Tiches Perſonal. But if it be of not 
yielding Tithes at all, it doth not hold; for a C»{tome of paying 
nothing at all, is not good; but if it be only of yielding leſs than 
the Tenth, it holdeth both in Perſonal and Predial T ithes. Ic 
holdeth alſo as to the Place where Tithes ,ought tobe left, of the 
Time when to be yielded, as alſo of the manner and form of 
yielding them. So that although Cuſtome (which chiefly reters to 
a Place, as. Preſcription.) doth toa Perſon cannot totally —_ 
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Tithes away, yet it may limit and moderatc the payment "thereof, 
Notwithſtanding in ſome placcs and caſes, a Cuftome applicd toa 

Countrey topay no Tithe (as in 40 P:iriſhcs for the Wild in Suſſex) 

is good 3 but generally ſuch a Cuſtome is not good. Likewiſe , a 

Cufiome tending to the impoverithment of the Parſon or Vicar is 

no gocd Cuitome..' Mich. 1 Jac. C, Biiinter Tux and Sir, Charles 

Candith,. Likewiſe a Cuſtome*to ' pay Tithes truly; without view 

of the Parſon; is\not goed (y))- Alloa Cuftome alledged to pay (7) Hob: 197 
the Tenth; Sheaf of Wheat tor the Tithe of all manner of Corn 

and Grain, is not a good Cuſtorne. dif. Caſ. Jax & 38 Eliz, C. B. 

Adjzag. But a Cuſtome to pay Tithe- Wool at Lemmas-day,though 

due at Sharing, isgood (2). Bat ſuch is the ſirehgth of a Cu- (4) More. 
ftome, that it cannot be diſcharged” by a-verbal Agreement for Mo- Caſe 1280. 
pcy (8). Cuftome may \ make that Tirhable which of it felf is (,\y0b.row; 
not Tithable (Þ); and may alter Tithes in any other thing, which (5) March-65. 
will be a M-dus Decimandi, (ufficient to bind the Parſon and his 

Succeſſors (c)). Cultome is properly Triable' at the Common Law {c) Co.Sele& 
upon a Projybitionz but-a Conſultation 'may'be granted on a Pro- Caſes 14, 46>, 
hibitiongranted [on a.Surmize not proved within Six months, as 4** 

was Adjudged, Hill. 6: Fac. C. B. in Caſ? thier Sharp and Sharp. 

No Rep. Cuſtome and Preſeriptionz both ought to be without inter- 

ruption Conſiant, and beyond the memory of man Perpetual , that 

is, no man in beiog remembers to the contrary 3 for it ſeems,if any 

man) or any Authentick Record, or other fufficient 'Evidence can 

prove it was Otherwiſe at any time fincethe tirſt of K. L viz. 118g. 

the Cuſiome or Preſcription at Common Law would not hold (f). (f) Co.2-Ioft> 
Albeit by the Statute of 2 E4.6. c.13. Tithes are to be yielded and $53* 

paid as of right they had been within 4o years next before 3 which 

time ſomewhat agrees with the Eccletiaſtical Computation: And 

by the Statute of 27 H.8.c.20. they are to be paid according to the 
Ecclefiaſtical Laws and Ordinances, after the Jaudable Uſages and 

Cuſiomes of the Pariſh z which was alſo after confirmed (as to the 

lawful Uſage and Cuſtome) by the Stat, of 32 H.8.7. 


| Þ pact Majores. ſach as Corn, Hay, &c. belong to the Parſon : 
” Decime Minores or Minute, as Saffron, Herbs, &c do belong 
to the Vicar, Paſch.38 Eliz.B.R. Beding and Feak's Caſe. & Mich. 
1 Car.C.B, Sir Rich.Udal and the Vicar of Altor's Cafe. 

Deer, though they are Fere nature, yet they may be given for 
Tithes; and although they, are not Tithable of themſelves, yet 
they may be given for a Modis Deciemandi. Hill. 6 Jac. C. B. the Vi- 
car of Clare's Caſe. Sharp apd Sharp's Caſe. Noy 148.acc. 

4% hath pa : A Parſon may after his Deprivation ſue in the Ec- 
cleſiaſftical Court for ſubtraction of Tiches, which were due to him 
before his Deprivation, and a Prohibition will not lie in the Caſe. 
Ad judg d, Hill. x3 Fac. Cole's Cafe. 

Diſcharge, of Tithes may, be cither by Cuſtome, Preſcription, 
Compelition, Statute, Unity. of Poſſcſkon , or by Priviledge, as to 
Religious Orders now not of: uſe ({g.). - Theze may be allo a- Dif- 


* charge of Tithes as againſt the Vicar, by. the payment thereof unto 
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& © the Paxſon(h). And it may be by a Real Compoſition (3), but it 


cannot be by a. Verbal Agreement tor money (k)). And if there be 
a Diſcharge not of the Tithes themſelves , but from the exact 
payment thereof, by a Medus Decimandi, or Annual recompence in 
ſatisfRion thereof, it myli be by Cuſtome :or Preſcription (7). 
By the Common Law a Lay-man, although he were capable of a 
Diſcharge of Tithes by Grapt of the Parſon, Patron, and Ordi» 
nary, or by Compoliticn.3 yet at that Law none had a capacity to 
take or receive them , ſave only Ecclcliaftica] perſons, or a Mixt 
perſon , as the King (m). And by the fame Law, if a Biſhop 
were abſolutely Diſcharged of Fithes by Preſcription , whilſt the 
Lands were in his. hands., his Demiting therevt to a Lay-man 
could not make "the ſame chargeable therewith (#). For in 
Fright's Caſe, where the B ſhep of W*. was ſeized of a Mannor in 
right of his Biſhoprick , Preſcribed that he and all his Predeceſſors 
had held the ſaid Mannor , and the Dcmeſros thereot time out of 
mind for him, his Farmers, Tenants for ycars cr at will, Diſcharged 
and acquitted frem payment of *Tithes tor theſe Lands the Biſhop 
made a Leaſe for years of parcel of the Demeſns: The Farmer of the 
Rectory Libelled in the Eccleſiaſt.Court againit the Leſſee forTithesz: 
all which mattcr he pleaded in the Eccleſiaſtical Court,anl theJudge: 
there refuſed to allow of the Allegation in Diſcharge of the Tithes: 
Ic was held in this caſe, (xz) That if the Lands of the Biſhop 
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were abſolutely Diſcharged in his hands by Preſcription, the De- 
miſing of it to a Lay-man could not make it chargeable with 
Tithes. (2) That a Spiritual perſon may Prefcribe #4 #on Deci- 
mando. (3) That the Refuſal by the Ecclchaſtical Judge to allow (o)Wright and 
the Allegation in Diſcharge of Tithes, is not Traverſable (o). In wright's Caſ. 
like, manner the:King being ſciled of Lands, parcel- of the Fore(i Cro-par. 1- 
of B. inFee in right of the Crown, Diſcharged of the pzyment of 
Tithes, granted the Lands to the Earl of Hertford in Fees ind it 
was heid, that the Patentec ſhould be Diſcharged of payment of (p) Mordant 
Tithcs 3 and a Prohibition was granted in that Caſe (p). Yet.in 39 Cummin's 
anoner Caſe, where it was ſurmized for 2 Prohibition , that the 
Prior of B. was ſciled of Lands, parcel of this Priory , *afd,held 
them till the diſſolution, Diſcharged of Tithes,' for his Farmers and 
Ten:nts for life or ycars; that the Priory was diffolved 29 H.S. 
that tie King was ſciſcd of the Lands , and fhews the Statutes of 
32 H.8. and 2 E4.6. and that the King dicd feifed of the Lands, 
that by mean Conveyances it was conveyed to F. S. and that the 
Plaintiff being his Tenant for years, was ſued by the Parſon of B. 
for the Tithes of theſe Lands. It was Refolved by the Court, 
That the Lands which came to the Crown by the Statute of 27 H. 
S. ſhould not be Diſcharged from the payment of Tithes , but 
ſhould pay the fame, although the Lands in the hands of the ſaid 
Religious Perſons or Houſes were Diſcharged from the payment 
thereof, for that the Priviledges were Perſonal Priviledges , which 
were extinguiſh'd by.the ſaid Statute of Difſolutions, and there arc 
not any words in the faid Statute cof '27 H. 8. to fave the Privi- _ 
ledges 3 and the Statute of 31 H. $. being a ſubſequent Law, had w =_ —. 
not reſpeR to theſe Priviledges (q). Likewiſe, where a Parſon by 5, ;,ws and 
Dced Indented leaſed his Glebe cum omnibus proficuis & Commodita- Holme's Coſe-- 
tibus : It was notwithſtanding Adjudged , that the Lefſec ſhou}d be Cro-par- 3: 
charged with the paymenc of Tithes. And in Branches Cafe it frogs mype 
was Reſolved, That an Union of 'Copyhold Lands, and of the Par- Cro-ptr.1- 
ſonage in the hands of the Parſon, as Parſon Imparfonee , was no Mich. 28 E- 
Diſcharge of the Tithes of the Copyhold Lands. And in this 1iz- in Cur. 
Caſc it was alſo Adjudged , That a Farmer-of Lands might Pre- ara dere 
ſcribe in Modo Decimand', but not in non Decimazdo, WH _ 

| The Statute of 31 'H. 8, gave all Colledges Diſſolved to the 

Crown, in which there isa Clauſe, That'the King and his Pateatces 

ſhou!d hold Diſchaged of Tithes, as the Abbots held : Afterwards 

the Statute of 1 Ed.6. gave all Colledges to the Crown z but there 

is in it no Clauſeof the Diſcharge of Tithes : The Patſon Libelled 

in the Ecclefiaſtical Court ; and the Farmer of the Lands of .the 

Calledge of Maidſtone in Kent brought a Ptoliibition upon the Sta- 

tute of 31 H.8. The Court was dear of Opinion, That the _ 
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had the Lands of the Colledge by the Statute of 1 Eg. 6. and nct 
by the Statute of 31 H.8. But the Juſtices doubted , the Lands 
coming to the King by that Statute , whether they ſhould be Dil- 
charged of Tithes by the Statute of 31 H.8. there being no Clauſe 
in the Statute of 1 Eg, 6. for Diſcharge of Tithes : But it was Re- 
ſolved by the Juſtices , That Unity without Compoſition or Pre- 
ſcription, was a ſufficient Diſcharge of Tithes by the Statute of 
51 H.8. | 

The Templers were Diſſolved , ard their Poſſefſions and Privi- 
ledges by At of Parliament 17 E4. 2. transferred to St. Fobxr of 
Jeruſalem; and their Poſſcſſions by. At of Parliament 32 H. 8, 
caþ.24-. given to the King : It was Reſolved , That the King and 
his Patentees ſhould ,pay ,Tithes of thoſe Lands, although the 
Lands propris ſumptibus excolantur , becauſe the Priviledges to be 
Diſcharged of Tithes were proper to Spiritual perſons, and ceaſed 
when the perſon Spiritual was removed : And the Statute of 31H. 
8, of Difſolutions, did not extend to ſuch Lands as came to the 
King by Special Ac af Parliament, ,25 thoſe Lands of St. Jobxs of 
Feruſelem did. And Mich.s Jac.C.B.in a Cafe de Modo Decimandi 
it was ſaid , That one may be Diſcharged of Tithes five waies : 
(1) By the Lawof the Realm, viz. the Common Law, as Tithes 
ſhall not be paid of Coles, Quarries, Bricks, Tiles, &c. F.N. B. 53. 
and Reg. 54. nor of the Atter-paſture of a: Meadow, &c- nor of 
Rakings, nor of Wood, to make Pales, or Maunds, @ Hedges, 6c. 
(2) 'By the Statutes of, the Realm ,; a5:131 H.'8. 131.45; Ed53. &e. 
(3) By Privitedge, as thoſe of St. Fobms of Feruſatemr in England, 
the Ciftertians, Templers,&c..'asappears 10. H.7.277.Dyen, (4) By 
Preſcription 5 as. þy Modus Decimandi, annual recompence in fatif- 
faction. (5) By real Compotition. By all which'ic-appears, that 
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ought not. to preſcribe in non Decimande, aibeitthe may in modo De- 
cimaitdi. "And this in effe& agrees with: Tho: Aquinas in ' his Se- 
cunda Secuiide, Guet.$6.artwult. vid. Dr.& Stu. lib.2.c.5 5. fo.164; 
And the*Cauſes why the Judges of .the Common Law permit not 
the Ecclehaftical Judges to try Modum Decimandi, being pleaded in 
their Courts, is,: becauſc- that. if the ,Recompence which'is to be 
given tq the Parſon in mjardion .at> his Tithes, doth not amount 
to the value of his Tithes in kind, -they raighe overthrow the fame} 
And that appears by Lindwood, Conſtit; Mepham. de Decim, c. Du6- 
niam propter, verb. Conſactudines., | For this Reaſon it is ſaid a Pro- 
hibicion lies : and therewith agrees 8 Ed.4.714 vid, 7-Ed.6.Dyer 79. 
and 18 EJiz. Dyer 349. © Tre RET 

Ina Proti ition. upon 3 Suit, in.the Eccleſrſtical Conrt+ by the 
Defchdant the. Vicar of D. (ar. Tithes : CES PageF ps 
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Parſon of Dale, in Diſcharge of his Tithes.and the fame Plea there 
diſallowed, The whole Court agreed, that this Modis between him 
and the Parſon, will not diſcharge him from payment 6f Tithes, as 
to the Vicar 3 and therefore by the Rule of the Court a Conſultation 
was granted. AlHothe Court was of Opinion, That where a Biſhop 
holds Lands diſcharged of Tiches , and he- makes a Feoffment of 
the Land, ;the Feoffee thall che diſcharged of Tithes'; and the like; 


if. the King hath ancient Foreft Lands diſcharged of Tithes, and Mi 
the King. gtants this Land ,- the Grantee is-diſcharged of 'Tithes :' C 
And itis a General Rule, That he which may have Tithes, may be (, 


Diſcharged of. Tithis, So:long as the Land is occupied by him who &c. 


hath the Fee-ſhmple; whicb did formerly belong tothe Order of Ci- 
fertians ,, it ſhall pay mo Tithes 3 :but if helett it for years'or life, 
the. Tenant ſhall pay: Tithes-' For anciently-there were many lazge 
Eſtates wholly exempted from paying Tithes;; as Land' belbnging 
to the ſaid Criſtertian Monks to the: Knights Templers, and Hoſpt- 
rallers: -Asin the Earl of Clanrickard's Caſe, who Libelled inthe 
Ecclcliaftical Court: for the Tithes of. Hay of- a certain Meadow a- 
gainſt- Dame Denton , who pleaded:, That the Prior of #; was 
iciſed.of that Meadow as parcel of the Poſſeflions of 'the Priory”; 
and that they held it diſcharged time: out 'of ' mirid', '&c. where- 
upon Iſſue was' joyned upon a: Prohibition ,- and: it was found for 
che Plaintiff 3 fog: that the Land was only diſcharged-when'it was 
inthe hands of; the Priory , and.inot when it was in the hands of 
theis Faxtyers, andithey were of: «he: Order'of Ciftertians,, ' where- 
pena fconſulation; was: granted:: And'now's new' Prohibition 
Ya5:praycds forthat iv the Eccldiafticah Court!they had added*'ro 
the former Libch, .wben the Statute of .50 £9. 3::capi'4. is, That 
whereas a Conſultation is 'duly granted upon' # Prohibition; thut rhe 

we. Judge may, proceed in' zhe\ſamei caſe! by virtue of the' former 
Conſultation, timivhianding wny ocher Probibition;* ' Provide af- 
wajes, that. the.natter in the Libel-of the ſaid cadſe beinot 21tevee, 
enlarged; orather wiſe:changed 3/Dr.Pope;DdQor off theCivil aw 
ſaid, That: there: was. not any; enlarging vr:changing inf ſubſtance of 
the Libcl.in queGions; for whereas in the former Libeticwas ;-Thet 
they bad uſed ts py Tithes. ime ont of mind,now in theſeeond Eibel 
is 8dded That plihough tbe Prior win diſchargetdzev ehey,vie.the Fart 
79815, hove paid Tithes for:20, 3'0.or 4a years,” and vine out of 'Mird. 
Montapne.Chuſtice ſaid; That itſcem*dithat that: was'notarl Jltera- 
tiqn-; but Dederidge and Houghton Jultices held; That that wis an 2b 
teration; of : the Libel 3 for. now'by that. laſt Libel ;. They could fetch 
tbem infor Tithes;tbough they-mere diſcbarged in tht bands of rhe Ab- 
b-+3nd far chat the Tithe hzdbeenpaid: - ans x40 years _ 
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the Statute aforeſaid (the which\is a-Gaficiext time 'to-make a Pre- 
ſcription, according to the Law ofthe Civilians) they! would 
charge. the Land. withTithes in whoſe: foever hands they are, when by 

' the Statute it ought to be diſcharged only in the hands of ſome, viz. 
the Priors z, and. afterwards Dr. Pope pulled off the Addition,which 
e had made to the former Libel, off from the ſecond Libel. And 
whole Court faid , 'That if-he proceeded upon that Addition, 

> + Sentence ſhall be given for Tithes, | upon any Preſcription -ſince 


,;»- the Statute, that then-they would grant a Prohibition. AMich18 Jac, 


ER. Dame Dentox's Cale and the _ of Clewickord. Roll.Rey, 
Pare2. . 
'. The Orderof the Pramonſtraceuſas "Were Diſcharged of all Tithes 
of their Land , the which {Mazibur aut fainsptibusiecceolebent pro- 
- prize. All the. Chief Monks paid : Tithc:as welt as other men , till 
Page Paſchal ; at the, Coungil of Mev:z Ordained, that they ſhould 
Tithes de Laboribi faris's and that continucd as @ general 
Dil charge till the time of H. 2. when Pope Adrian reſtrained it to 
three Orders, viz. the Ciftertians, the Templers , and the Hoſpital- 
lers, _ Andithe Diſcharge which the Order of: the: Premenſiracenſes 
had, was fpade by Pape Inuocent the Third, by his Bull. And- after 
the Gouncil of Loterar, te Ecclefis niminm' gravaretur, it was 
anche pry Fhat.the, Priviledge of the Templersfhould not extend to 
their Farmers. YVid.Caſc Dickenſon.and Greenball, Mich.2 2 Jae: B.R. 
Roll. Rep.2-part.... , 
In Hurrey's Caſc agaioſt Boyer: ine Prohibition toithe Eeclefiſt 
cal Court, ter Gay.of a Suit therefor Tithes/of nd _ were 
poſſeſſions, of the Hoſpital of Stufoly: of ' Jerwſalory 
geltion: that the-Prior of the! Gid Difſolved Houſetof oe Joh 
thisPriviledge from:Rome, whichwas by divets. Coimcils and Ce 
n0ns.3 viz. Thatthe Lands:of-their | Predeceffors;, "which by thei 
own hands and cofls they did..Till;;. they-were not- oblige geo pry 
Tithss, ,, In this-GaG:iit:was : zgrced ; Þhae: chis\' Hoſpitat-whs' 
Difſoleed by-che Statute pf-i3 144.8: c. 18. of 1Diſblurionr; bir by 
Special, Aft qpayic 132 H8,c.2 45 1by iwhich-their iCorporetian aid 
Order. was Niflobved, and their Polleſſons given to-the King) « _- 
all. the Prjviledges and Jomunities:thercto belonging ;-+ 
Kirg granted to the--Plaintiff in the : :Prohibicion 3" wes ter' books 
4" ag _ Di@harged of:che paymeng of 'Tithes: was the 
guekkion, |; Harris Sexjeant. urged; Fhat chis Immunity wes wngcxed 
to the aovach : the Drior, and -bis Brethrenidf tRofullHof- 
pita), 3pd doth not come tothe:King), it: being (determinadby-the 
Difſolatian of itheifaid Hoſpital y:and fo Adjudged imB.R, againſt 
the Book ef. a0 Eliz: Dyen.293 60224Cokgy the Biſhop of -Win- 
re Cabyh,; and hdArchbibbp ob Oceans ble? B. 
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and: 18 Eliz. Dyer J49. 16, Nichsls Serjeant to the contrary , and - 


cited a Canon made by the Council of Mag.” and another made by 
Inmacent. 3: An. 1215. and divers others, 'and alfo the Statute of 


2..4.4. and7 H.4.6. and if 'Land be Diſcharged of payment of - 
Tithes by Preſcription of not Tithing , ari# this 'Lang'cometo the __ 


King, the Priviledge remains 3 and 'thefe Lands are given to the 
Kiog in the ſame plight and cafe , as they were in the Hoſpicallers ; 
and aftrmed'the Book of '10' Eliz. Dyer 277.60. to be good Law 
and that the aforementioned Caſes of the Archbiſhop of Conter= 
bury and the Biſhop of #inchifvr, '#1d the words of the, Stature of 
32 H.$.24. gy mers es as the'Marjnors, Hoſes, &c. but 
alſo all Libercies, Franchiſes; Priviledges, &c; | In this Caſe it was 
Confcſſed , that it came by rcaſon' of the Order of the Ceftertiens, 
25 appears by the Canon: And Httorn Serjeant arguing for the 
Defendant, faid, that it appear$by the Statute of 2 H. 4. 4. that it 
is Perſonal, and that* it diflers' from the Lands which came to the 
King by the Statute of 31 H.8.' For'by that the King, js Diſcharged 
of payment of Tithes; and ſo arc his Patentees 3 but that this Pri- 
viledge is Perſonal, and if ſo, then it isdetermined by difſofution of 
the other, an#a' perſonal Priviledge in cdſe of Tithe is not trans 
ferred to the King. Barker Serjeant for the Plaintiff in this: cafe 


Tithes ſhalt bei given! to the 'Mother-Church : Alſo Edv T 
tbelftone, William the Conqueror, and the Council of Magans,, ipe- 
cally provided that Tithes ſhould be paid , but did not appoint 


feid, That it was Ordeined by Edgar, King of this Realm., Þ 


when they. ſhould be paid.” But the firſt Law which appointed the * 


quantity, was made in the tire of Ed, 1. and this Ordalned when 
they ought to pay the- Tenth with the” fear of God. And before 
the Conneit of > Laterpn every one might pay his Tithes to what 
Parfon he would , and then were paid to Monaſtezies as Oblations, 
If aParſon in one Parifh claim Tithes in another , as postion of 
Tithes due by- Prefcription' to his ReQory , he ought'to ſhew the 
place eſpecially, 'viz. the phce where the Tithes'lie. In the Se» 
venteenth year of Ed.2. the Orderof' the Templers was difſolved, 
and their" PoſſcſHons annexed to St. Fobx of Ferafatem: and they 
did not claim by zny Bull of the Pope, nor other Spiritual Canon, 
but by Preſcription, which is Priviledge and private Common Law, 
as appears by the Statute of Feſtm, 2. cap. 74- And Menbam'*s Ca- 
non in the time of Ed. 1. faith, Ler the Cuſtom be obſerved. And 
another Canon , That Cuftome; of ' not Tithing, or of the manner 
of- Tithirig, if: they'paid leſs thanthe Tenth part, ſhall be obſerved. 
Vid. Panormitan: & Co ny verſ.” Boyer, Brownl, Rep. & 
4:G.C aſc Paſch.9 Fac.Rotign,C.B, x Ae : 
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cheſter's Ca ſe. 


In the Biſhop of Jincbefer's\ Caſe, 3$-E/iz. it was Reſobvcd, 
That at the Common Law none had capacity to.take Fithes but 
Spiritual perſons, or Perſoya mixta, as the ug and regularly no. 
triect Lay- man, was capable;of .:them 1 (:except inFpecial Caſes 3). for 
he could not; Sue for them, in the ;Courc, Chrifiian 3 and regularly a 
Lay- man had no remedy. for ,them until the, 32 H.8; A Lay-man 
may be Diſcharged of Tithes, at the Common Law by Grant , or 


- by Compoſition, but not by Preſcriptiqn 3 for inithe Books of the 


Common Law it is commonly. ſaid , Thaz a Lay-man may Pre- 

ſcribe 1" Mods Deeimgnedi. ; but nat [n.n0y Decrmando: And the 
reaſon'is, 'becauſe he is. nat (.cxcept- ip Special Caſes). capable of 
Tithes at the Common Law, before the Statute of 32 H.8. cap. 7, 
And therefore without Special. matter ſhewed, it ſhall not be in- 
rended that he hath any lawful Diſcharge, and in favour of the 
Holy Church (although . it. may .have a lawful Commencement) 
the Law will not ſuffer this Preſcription; In #0u-Decimande , to put 
it to the Trial of Lay-men.. A. Spiritual] perſon that” was capable 
of Tithes at the Common Law in Pernancy ,- may: Preſcribe to be 
Diſcharged of Tithes generally, or to hayc a portion of Tithes in 
the Land of another. Before the Council of Lateren , every 
mat might give his Tithes to, any Spiritual perſon that he would, 
and if the Lands of the; Biſhop were Diſcharged-- in his . hands 
abſolutely. ky Prc(ription, the Demiting it to a. I,ay-man cannot 
inake'it chargeable, and the Biſhop might reſerve the greater Rent. 

"A Parſon by Deed Indented leafeth his Glebe, cxm omnibus pro- 
ficxis & commoditatibus : It was notwithſtanding Adjudged , that 
the Leſſee ſhall be charged with the payment of Tithes... And in 
an'Aion of Debt upon the Statute. of'2, E4.6, fpr, not ſetting forth 
of Tithes z_ the Caſe, was, The.Langs were a parcel of the poſſeſſi- 
on of the Templers , whoſe Lands. were annexed to the Priory of 
St. Fohus. The Templers had a Special Priviledge to be Diſcharged 
of Tithes of thoſe Lands, which propriis manibus excoluns, By a 
Special Ad of 32 H. 8. the Poſſcfſions of the Priory of St Fobur, 
werc.glven to the King by general words of all Lands ## tam amplis 
modo,ec. as the Abbots held them.,.. Reſolved, That the Defendant 
ſhould 'not be Diſcharged, nor.have the: Priviledge 3 for by, the 
Common Law a_ Lay-perſon was not capable of ſuch a Priviledge, 
and the King ſhould not _have the benefit of. the Priviledge,until-the 
Stat.of 31 H.8. But the. Statute extends only to ſuch Poſſethions as 
came to the King by Surrender, and (hculd be. veſicd in him by that 
Ac, and doth-not eta to Poſſcſhons which are veſted in him by: 
another Act, and theſe Lands were given to, the King by a Special 
Ad of Parliament, and therefore not Diſcharged of Tithes. - 
| Dotar 
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. .Detards, ox the Branches of Trecs'of twenty years growth or 


upward, are not Tithable (ng.  : | oy > (n) More. - 
 Dovez in a Dove-houſe do pay. Perſonal, not Predial Tithes fa) , Cai: 1270. 
but 1f {toln/ qu. of, a Dove-houſe,, ,np Tithe-+is tobe paid'of fiich. © _ Care 
(p). _Tirhes ſhall be.paid de jure of young Pidgeons. Mick. 14 Jac. (20:45, 1g 
B, between I hajley and Hambary Reſalved.; Hilli s Fac B/KRe- Car. Adjudg, 
ſolved, and a Prohibition denied in''Gaſtrell's Caſe;: 'B Cuftome acc- 
Tithes-may be pgid of Pj eons ſpent in'a mans own hou e; \but not 

ſo of Common right. Caſe tbid. ,, Butif 


ſold; they ſhall pay Tithe: 
difi.Cof hotly. \ e 10Hiit 1) 7 3 318 i308 of 0 03467 \ 
Sings oy th Honey ami Sol 1d , iEdinT aft yd! 
| 0 tot 6 ni nee Hd (3) wif s 30 0 
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þ® rare Tithed: in kjnd., or, according tother:Clſtoint of the 
L_, place, which ſerves forxhe Tithe of the Tameand' Domeftick 
Fow], where their young are not -paid” inckinky and where Tithe 
of Eggs is paid, there is ,no;Tithe.of the-:young:* And- ſo'vice 
verſa, where the Tithe of the Young is: paid, . there-no Tithes of 
Eggs may.be demanded. | fa es AT 
| k fat « © CS Yall ;$5etl OT LACKED 3-138 1 A 
= | wo ; $* *; - c: > of? 4 $4057 HEE: TIL 18 
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. Fe ' eel 34:3 
Allow-Grounds pay no Tithe for theſe years wherein: they lie 
Fallow, . nor is the Paſture thereof, Tithable, ualeſs-it be kept 

Ly beyond" the courſe of Husbandry 3 for if Lang lic Falldwe-. - 
very two or. three years, the ſame;is a charge unto.the Owner; and: 
Tenant for that time, ' and,an advantage to, the Parſon/in-the bet- 
tering of his Crop the year following, when the ſame is ſpwed-with 
Corn or Grain 3 and therefore , although the Grafs,,and feeding of 
the Fallow-ground for that year be ſome ſmall profit to the Owner 
of the Soil, yet he {ball not pay Tithe. for; the. ſame, as hath been 
Adjudged (2). Yet it was after ward; Adjudged (6): That if oy ang 
Lands be Tithable, ' and the Tenant gr Oecppicr of the- Land will q; Jis Carty 
not Plough it , or Manure it ,, <fpecially thereby [to! prejudice: the Barkley Ju- 
Parſon; that in ſuch caſe the Parſon may Sye.the Tenant in the Ec- Rice in C-B- 
clefiaſtica} Court to have Tithe of that Land.. 
'- Ferz nature, Beaſts and Birds that.are ſuch are not Tithable (1), © 12 H. 8.4» 
tiff they become tame and profitable to the Owner , that is till they! 
are reduced to a Tamencſs and Propertys yet it hath been held, 
that Tithes are not payable for tame Turkics, Pheaſants , or Par- 
tridges, 


_ Caſe;adjudg; 
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(4) More. tridges, nor for their Eggs (d). Although Beaſts Fer nature, as 
Caſe 3222 Bucks, Does, Pheaſants, &c. are not Tithable of 'themſelves 3 yet 
they may: be given"for Tithes or' for a Mydus Decimand?, as a. _ 
(e)Caſe Sharp great Tree may be given'for Tithe of Trex hal fc) Anit'as 
: verſus Shurp. things : Which .are Fer natwre ;, whereoF'a man hach not an ab- 
> 4.8.4. (olute property, ate tive. Tirhable: fo-likewiſe" of things which are 
by all the Ju.  mcerly, for Rleaſize Tithes fha)l trot befpaid (f). © | 


hy 


ſlices. Fenny-Lands:drained and'made Arable do pay Tithes-(g), not- 
)Bulftr.8. it ffaoding. the Scatuteof Barten Land CF): | 

YM 'M - Fiſp taken the Sea, are by the Cuſtome of the Realm Tithable, 
Ciſe 603 Not by the Tedth Fiſh , but ſome ſmall Sum of Money in confide- 


Ci)Tr. $ Car. ration of a Tithe (i). But if taken in a Pond, or in a ſeveral 
*B.R. Earl of pjſcary, then they are Tithable by the Owner thereof as a Predial 
Deſmonds Tithe, and as ſuchought to be ſet forth according to the Statute 
of. 2 Ed.6. Trin. 8 Jac. C. B. the Earl of Deſmond's Caſe, Mich, 
& 15 Car.B, I Et5 londeSpecs wit. Trix. 9'CariB.R, Yet it is ſaid, that 
| ] ibergg;Fewlers):and Hunters; not for pleafure', but by way of 
po Arade for pork payſome Tithe by uſbge iti nature of a perſonal 
vero. OVaes Tithe\tocha Pagfowor VicatOwhere they inhibit, though they take 

| their.Fiſty Fow); 8c. in another Pariſh ; but if they paid Money to 
.another in that other Pariſh for this liberty of Fiſhing, &c.- then he 
:that takes that Money, muſi pay as a Predial Tithe to the Parſon of 

-thatother Pariſh where he inhabits. Fiſh taken in the Sea, being 

Fere nature, arc not underſiood'to be Regularly, but Cuſtomarily 

(k )Cro-Car. only, Tithable, as in Cornwall , Wales , Jarmouth, &c, (k,). And 
2641.35 ſo it hath been Reſolved (7) albeit in the ſaid Caſe of the E. of 
nt p _ Deſmond'itwas Keld', that they were Tithable by the Cuſtome of 
:C?) Law of the Realaxs;/ In which caſcit is more probable, that the.Fifhers pay 
Tithes, cap-8. a Perſonal, rhan'tht Fiſh a Predial Tithe, to the Parſqp,or Vicar of 
thac Parifh'whetc they tahabir.* To this purpoſe there. is a Caſe ex- 
tant; wherodin # Prohibition: was eng! againſt the ame Parſon of 

W. tn che Connty of L. for ſuing inthe Ecclefiaftical Court for the 

Tithe of Trouts taken in aRiyer,” becauſe being Fere ature, they 

are not Tithable 3 and a; Preſident was ſhewed 5 Car. where.a 
Prohibition was granted'agpinft the ſame Parſon for ſuing for Tithe» 

| Eeltstzken'in the River: berauſe they were Fere #ature : And it 

wasſaid; that in' Tarwwinh yas a Suit for Tithe-Herrings taken in 

the Sea'; but they could not prevail in it. Jones Juſtice ſaid, That 

in olts they aſcd to-pay Tithes for Herrings 3 and in Irelend.it is 

a common courſe to pay Tithe for Salmons taken ia Rivers; where- 

—_  untoit wes replyed, That that might peradventure.be by Cuſtame, 
Ca)Hil.s Car. for otherwiſe Tiches are not due for Fiſh taken in-Rivers ('m). For 
Ie 247, PT* no Tirhes de jirre- arc to be paid for Fiſh taken in a Common;River, 
Faſch,' 5 Car. B, R.' a Prohibition granted to ſtay a Suit for ns 

' 
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of Ecledywhan. in «Common River in che Pariſh 'of 'By Bite OT 
merlend; aint Hill.ig Car:{Prohibirion'granted- th Ray 2, Suit far 6.25516 ty 
Tithes of. Trewts-in the fimeRiver. :: But the) Court Eo ed «© tote PEE! 
divided; - whethetTithes :of thern-iwere due - or: not; Bur: th &y 
granted a Prohiþition, for that the Law ſhall- decide thereupon) . 
was between Dawts and Hxddleftone. ' No Tithes (hall 'be Paid In 
kind: without a :Giifiome ifor'Fiſh taken inthe HighiSea out of . 
Paxihe 4F5 Hig Cor BR between Ls »vgartd' DirceW per Go ah 24] 
Brohibition grantel accordingly. - AR Juſtice: Parry fad, 
an Appeal tothe Delegates.out of Ireland int opirry Ag, _ out of 
Caſe .it was Agreed , That for ſuch Fifh-ſo.taken',' only Perſonal I7<12nd to 
Tithes are due dedutii expenſi 5, Likewiſe, no Tithes i in y nd ſhall is Eglaad. 
þe.paid;de_jure for Fiſh taken ina Common'River {whitt'is f en- 
Sloſed,: 85 in.a Pond encloſed; for that ithey are Fers ay "al Dp 
they arexakenby one who hath a @#cred Piſeary theyre 

the place where they are taken be within the Pariſh CEO at Pf 
who claims them 3 for.ic is a Perſonal Tithe; in iyhich Tithes bu phe 
to be paid: dethe@is Expenſis. Paſob.15 Ciar.B.R. 'bety p Fs | by 
Arzbur,; and-nthers, Probibitionwasigranted ww Hwy: y 
Tiches of Saimprinthe Riveriof:Rxe.Mithir5 
and thedaid Artharjand others: thelike' Pick tio ranced on t 
Jamze:: matter between orher payties!-And in” the op! 5 A Prohi- > in 
bitiep »it 1was Reſolved, 'That Tithe: ſhall be aidfor Filh taken in OY 
the Sea "which i is not within any Pariſh; and they ſhall-be pal fo 'the 
Paxſongf the!Pariſh where che FiſhisHanded: © 

, ||Floxpays4 Predial Tichoppayable whetthreffel ah Cite Meg. | 
Chor.64.8. TheTirches of R195 Maa DetimE: (þ.14 CarE. 

R. in Noah Webb's Caſe, 

Foreſt-Lands, that lie in no Pariſh, or between two Pariſhes, and” 
anctently ſuch, are not Tithable by the King or his Patcntees 3 but 
if the Foreſt be in a Pariſh, and Land therein which is Tithe-Free, 
if the Foreſt happen to be disforeſted , it ſhall pay Tithes in kind. 
Crompt. Furiſd 52, Bacon Chief Juſtice , at Sarum-Afſſize z the 
Caſe was, 4. Leſſce for years of the Earl of H. prayed a Prohibi- 
tion againſt the Vicar of L. to tay a Suit in the Ecelefiaſtical Court - 
for Tithes, becauſe the Lands out of which the Tiches were de- 
manded , were parcel of the Foreſt of B.. whereof the King was 
oeed in right of his Crown , and he and all his Predeceſſors held- 
the ſaid Lands diſcharged of Tithes , and ſhewed that the King: 
had granted the ſaid Foreſt to the Earl of Hertford in Fee, and fo he 
ought to have them diſcharged of Tithes : In that Caſe it was 
held by the Court, That it was 'only a Priviledge annexed to the 
Crown, during the time that the Land was in the Crown 3- but 

' the Court doubted, whether the Parentee might have — 
ge 5 bd 


3k p 
\Tithes: 
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rant andCands : 
ing 's Caſe. 
Croep. 1:67. 


(0)14 H.4.17, 


led ©; - But yt de. bene eſſe the Prohibition "Was __—_ (#*): If 
Tithes do. lic in any:Foreli:, as:in the Foreſt of Wirdſor, Rocking: 
bam, Sherwood. 3. 0r: other: Foreſt which: is not-in any Pariſh, FX ; 
"King ſhall have, them by his Prerogative\, and not-the Biſhop of . 
the Dioceſs, or Mctropolitan of the Province, as ſome have 


thought (o,). Butyet it ſeems by 22 Afſ. 25. if there be cauſe of 


Suit for ſych Tithes againſt the partics who ought-to pay the ſame, 


ſuch Suit .might be brought-in. the Eccleſiaſtical Court: But! if a 
Stranger takes. away. fuch Tirhes from the Parſonor Vicar, there 


for ſuch Treſpaſs the Suit. niay be in the Temporal! Court ,, as the 
ſame may befor. taking away other goods in the like caſe. Adjudg, 


15 Car.B.R. 


Fopl. ;@henby 2 Faulkner, who hawks ſor his pleaſure, ſhall :not 


Pay Tic Tith So ont if. a Fowles kill Fowl, and make a profit of them, it 
hath been held, ahax; he ſhall Pay a Perſonal Tithe for them. Paſth. 
"T5 Gar EVE 4 @G |) 


Fruits of Trees, as Apples , Pears, &e. are Tithable preſently 


upon their * gathering, an{ are: Predial Tithes3 for the ſubtraQion 
whereaf the Faxiſhigner js jmpleadable. Star.2:E. 6.c.13, Fruits 
'of- Tits Apples, Pcars;&c; -Myſi of: Oak, -Beech,'86c. are: Predia) 


T ithes. Co e Magn, Chart. 649«/The Fruitr of+ Orchards and Gat- 


-» "densare Tithable in theix praper:kinds:,; ard eo: be paid when' they 


are rd, unleſs there be ſome Modys os Re Tieka paldi in-lieu 
thereo 7 #1 7 

Furſe is Tithable , and.pays, A Predial Tiche, uidles the Oirner 
thereof -can preſcribe or prave a:Cuſtome, of Tithing Milk-pe Calves 


of the Cattel on the. grougd where the. F _ _ \Mick2g Elie. 
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(omnm_ are Tithable as other Lands, and therefore the Herbs._ 
IF which grow therein pay Tithes in kind. Alſo Plants, Sced, 
Woad, Saffron, Hemp, Rape, &c. pay Tithes in kind, unlefs the 
Parſon make an Agreement for the ſame; otherwiſe the Tenth part 
muſt be ſet forth for the Parſon, when the Owner receives his Nine 
parts, Mich,8 Fac. C.B. in Baxter's Caſe. & Trin. 9 Fac. B. R. The 
whole Cotrt. | 

Glebe is a portion of Land, Meadow, or Paſture, belonging to 
or parce] of the Parfonage nr Vicarage, over and above the Tithes. 
If it be Demiſed by the Parſor'to'a Lay-man, it pays Tithe 3 other- 
wiſe, if he keep it .in his own hands(p). For Glebe kept in the () Owen 35: 
Vicars own hands, pays no Tithe to the Parſon Impropriate , it is 
otherwiſe if it be in the harids of his Leffee (4), by whom it is (9) Brownl- 
Tithable, if ett by a Parſon Itmpropriate. And although Glebe. $9: 
Lands are not properly Tithable, becauſe Ereleſia Eccleſie Decimas 
#6 febet ſolvere; yet if Glebe-Lands be teaſed 'out by the Parſon, 
the Leſſee ſhall pay the Small Tithes ariſing out of ſuch Glebe-Lands 
to the Vicar that hath Small Tithes upon his endowment , as in 
Blincs*s Caſe (r). And yetin that cafe the Vicar Libelled in the Cr) Plinco 
EcelefſiRiicz} Cont to have Tithes of the Glebe of the Parſon, and mas _ 
{Profitbirion was granted , for that the Glebe (hall pay no Tithe qg9.?*"**" 
(s). Notwithſtanding which,if'a Parfon leaſe his Glebe. Lands and (5) dia.Caſ, 
do not witha} Grant the Tithes thereof , the Tenant ſhall pay the F/incos 
Tithes to the Parſon (t).' Likewiſe , if a Parſon ſow his Glebe. _ 
Land, and then Leaſe the fame , the Tenant ſhall pay the Tithes of jjz.r ox. 
this Corn to His' Eatdford the Parſon (#). Yet if a Parlon ſow (») Roll.65s; 
his Glebe, and dit before Severance, ſome have held , that hjsExc- k. 1. 
cutors ſhall not pay Tirhes'6f this Corn. And albeit, where Glebe- 
Lands are Feaftd out by the Parſon, the Leſſee ſhall,as aforeſaid, pay 
the Small Tirthes thereof to the Vicar , that hath the Small Tithes 
upon his Endowment 3 yet he ſhall not have the Small Tithes arifiog 
' upon fuch of the Parfons Glebe-Lands as . the Parſon keeps in his 
own hands (Cw). Likewiſe an the other hand it hath been helq, (#)Cro. E- 
That the Vicar npona general Endowment, ſhall not pay Tithes of liz.$78. 
\ his Glebe tor the Parſon, or of the Fruits that ariſe from the ſame, 
andthat for the ſame reaſon aforeſaid , 2uia Decimas Eccleſia Ec 
cleſie reAdere non debet (x). But the Leflee of the Parſons Glebe 
Thall 'pay him the Tithes thereof'; 'to this purpoſe the Cafe was, CO___ 
A'Parſon'teaſty all his Glebe-Lands, with all Profits and Commo- , Car 1. BR, 
mY Gas ditics 
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dities, rendring 13 5. 4 d. pro omnibus exalionibus & demandis, and 
afterwards Libelled in the Eccleliaſtical Court againſt his Leſſee for 
the Tithes thereof: It was the Opinion of the Court, That Tithes 
are not things iſſuing out of Lands, nor any Rent or duty, but Spi- 
ritual; and if the Parſon doth Releaſe to his Pariſhioner all demands 
G@)Trin-31 in kis Lands, his Tithes are not thereby extin&+, and therefore.a 
E.B.R. S:z1e Conſultation was-granted (y). Ando it was Adjudged 32 Eliz, 
& Miller. in Babington's Caſe, That ſuch Lefſce ſhould pay Tithes to the Par. 
Leon-300+ fon, for that they are due jure divino,and cannot-be included in Rent 
(a) Hugh (2). As long as the Vicar occupies: his Gleb#-Lands: in his own 


A Abr. vert. 


Diſaes. hands, he ſhall pay no Tithes3 but if he Demiſe it unto another,the 
Sec.2- & 5. Leſſee ſhall pay Tithes to the Parſon that is Impropriate, If the 
Harris verſ. Vicar ſow the Land, and die, and his Execcator-take away the Corn. 
_—_ and doth.not fer forth his Tithe, andthe Parſon bring. his Acion of 
_ - Debt upon the Statute of. 2 E4.6. In this caſe.the Court ſeemed to 
Pebt. incline, that.it would lic. The Glebe-Lands apd Spiritual Revenues 
of Clergy-men, being held is pura & perpetioeEleomoſyna, b.c. in 
Vid. 7he Pr« Frankalmoign, are exempted from Arraying, an&Muſtering of Men 
fear State of or Horſes for the War, as. appears in Stat. of +H£.4. nx:12. inthe 
wor unprinted Rolls of that.Parliamerit- An Abbot was Paxſon Impar 
28-229  fonce of the Church where the Abbey and Tithes-were, the Abbey 
was Diſſolved 3. the King granted the Monaſtery to-one, and the 
Parſonage and ReRory to another :; Tt was the opinionof the Juſii» 
ces, That if the Land of the Abbey was the Glebe of the Parſonage 
before the Impropriation , that then the Land. was- difcharged of 
Tithes ; for it. remains Glebe notwithſtanding the Appropriation, 
and the Glebe cannot be gained by Preſcription,nor was ever charge- 
Mich. 5 Eliz. able to pay Tithes: And if the Parſon doth make a Leaſe of his 
Moores Rep, Glebe,the Leſſee (as was there ſaid,contrary to what was before ſaid) 
ſhall not pay Tithes 3 but the Demeſns of the Abbey, not parcel of 
the Glebe, ſhould be chargeable topay Tithes, if they were not dif 
charged in right of a Compoſition or perpetual Unity. s 
' Graft pays a Predial Tithe ; but if a man cut Graff, and beforeit 
be made into Hay, being only put into Swathes ,, he carry it thence 
and give it to his Plowing Cattel for their neceſſary ſuſtenance, not 
having otherwiſe Food ſufficient for them 3 in this caſe no Tithes 
ſhall be paid for. the ſame , and Prohibition was granted. Micb. 
9. Car. B.R. Crawley & Wells. per Curiam. The Caſe was, where 
7. Libelled in the Eccletiaſiical Court for the Tithes of the Profits, * 
which came of the Grafi and herbage of Pafture-Land , and upon a 
Prohibition granted 3 P.ſuggeſts,That he did feed:on that Graſs and 
Paſture with his.own Plough-Cattel, and with the Plough-Cattel of 
other man in the ſame Village. Noy, Conſultation ſhall be granted 3 
for though a mra ſhall not pay Tiches for the Cattel of his Cartyyet 
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he ſhall pay Tithes for the Land whereon they do feed, Doderidge 
Juſtice, Where I do agiſt Cattel, and take the Cattel of other men. 
to eat up my Graſi and Paſture, there I, ſhall pay Tithes for the 
Graff ; otherwiſe it is, where the Graft is only fuch as -I dodepaſture Trin. 18 Jac. 
with my own working Cattcl. Crook cited Sherington and Fleet- B-R. Johnſon 
wrod's Caſe, where a man Agiſts other mens Cattel on his Meadow- - -* —_ 
gromd; whereof he paid Tithe-Hay afore time and it was Re- Roll-Rep. 
* ſolved inthis Caſe, That he ſhall not pay - Tithes fot that Meadow- | 
ground now fed with other mens Cattel after Harveſt, and no 
more than if he had depaſtured the Land with his own Cat- 
tel, ET 
Gravel is not Tithable. Mich.1g Eliz,B,R.& Paſch.34 Eliz.C, B. 
Liff and Watt's Cafe. 
Grain is computed among the Predial Tithes, which is to be ſet 
out according to the Statutes and the uſage of the place, Brownl. 1.14. 
which holds true of all ſorts of Grain in all grounds within the 
Pariſh ; The Law Is the fame touching Hay in Meadows. 
Grouuds Jett to Strangerg,out of the Pariſh, .the Tenth-peny of / 
the Rent is commonly payable to the Parſon, if no Cuſtome againſt 4,04 gqq.c. 
it. Or Grownd within the Pariſh lett toa Stranger without the Pa- G.B. Baxter's - 
riſh,is Tichable by the Ower of the Cattel,unleſs the Cuſtome there Caſe.8& Trin. 
be ocherwiſe. Or if the Gro#nd be fed with Cattel that bring no-9 Jac-BR- 
profit tothe Parſon, the Owner thereof muſt pay Tithes for them. 
Or Ground fed with the Cattel of a Stranger within the Pariſh, ' b 
which brings no profit to the Parſon or Vicar , he is to pay Tithes 
for it ; the Caſe therefore ſeems the ſame, if both the Ground and 
the Cattel be his own that is the Stranger, in caſe he work chem in 
another Pariſh. But the Studs of Grownd or the Meers thereof at 
theEnds of Land, and adjoyning to the Arable-ground, are not 
Tithable where the Land it ſelf pays Tithe, unleſs where being 
mowed for Hay, it hath uſed to pay Tithes, 
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He? pays a Predial Tithe , and is to be Tithed. in Swathes, 
. & Windrows, or Cocks, as the, Cuſtome of the place is. Or if 
the Cuſtome be to meafurc.out the Tenth part, as the Graſs grows 
on the Land for Hay, the Cuſtome is good 3 and the Tithe of Hoy 
may be ſer forth in Graſs-Cocks, where the Cuſtome doth not oh. 
lige to make it into Hay-Cocks (a). And it Hay be put into Ricks 
on the ground, and after ſold , the Buyer cannot be ſued. for. the 
Tithe 3 the Seller may, in caſe the Tithe thereof were, nat paid be-: 
fore. Hill,16 Fac, by three Juftices in Aſpfield*s Caſe. And where 
two Crops of Hay are had from the ſame ground in the ſame year, 
Tiche ſhall be paid; as. well ,of the latter as of. the former (b), 
Alſo Tithe ſhall be paid of; the. Hey made of Grafs, growing in Or-, 
chards: Co, 2, Inſtit. 652. | But no Tithe Hay ſball-be paid for the 
Graſs growing upon Headlands , which axe. only large enough for 
the turning of the Plough (ec) 3 but not for Graſs cut in Meadows 
to feed the Beaſts of; the. Plough, and;not made into, Hay. Trin,1 Car, 
ER. R, Wells verſ, Crawly. .Yet on ſome. Headlands Tithe may. be 
Payable of; Hay, for fuppoſe that in.an Arable Field there, be much, 
Graſs on the Headlands thereof, and:there be a. Preſcription to pay; 
the Tenth. Shock of Corn there for all-the. Hay on the Headlands and; 
Rakings of the Gorn , and for Tying.of Horſes.on, the Headlands, 
ſuch Preſcription was held good: to diſcharge. the Tithe of : the Hay 
upon:ſuch Headlands (d,). And although: a. Second Crop of- Hay 
from the fame. ground. the ſame year.is;Tithable., as:afprefaid,, yee 
regularly the :Hayiof: the Aftermath pays no Fithe, | except: there be 
a Special Cuſtome for it 3 the Rule being, That.Tithes ſhall: be paid. 
Ex annuatis rexovantibus ſimul & ſemel (e), And where the Cu- 
tome isnot otherwiſe, the Pariſhioner ougk.to make the Graſs into 
Hay for the Parſons Tithe (f.). Yet when the Tithes of Graſs are 
ſevered from the Nine parts, the Parſon de jure may make it into 
Hay upon the Land where it 'grew, and that de jurc,as well as the 
Pariſhioner himſelf; and ſo Adjudged in the Parſon of Columbton's 
Caſe in Devon, and the Prohibition denied accordingly 3 where the 
_— had alledged a Cuſtome of dping ſo, but the Court held that 
to be needleſs. Hill.14. Fac. B.R. Newbery and Reynold's Caſe , per 
Curiam. And in this caſe it was held, That the Parſon may go over 
the Pariſhioners ground in the Path-way to make the ſaid Grafs in- 
to Hay, for that is incident to the Tithes. A man is not bound to 


make into Hay the Tithes of the Graſs which he cuts 3 but he my 
; ct 


” 


hs Y , , 92h - Rp. a V s 
, y , 
- 
, » 
., 
IE I EIT I OI rr ue er ———__C_——_—— — — - _ ” - 
p F 
" 
Ld on 
% 
% * » 
I 


ſet forth the Tithes thereof when it, is. in, Grafs-Cocks , for he may- 
then ſever the, Tithes of Graſs from the Nine parts, Paſcb.17 Jac,B.- 
Hide & Ellis, Hob. Caſe 328, Contr. Hill. 14. Jac.B.R. Barham &+ 
Gooſe.., P.15 - Fac.B, R, per Cur. and Prohibition. denied 3 Tr. 15 Fac. 
B,R. Poppinger & Johnſon per Car. and Prohibition denied, Paſch. 
13 Jac, B.R. per Cur.and Prohibition denicd, P.2 ac. B.R. Hob. 328, 
Hall & Simonds,Adjudged.Likewiſe,a man is not, bound to ſever the 
Tithe of Graſs before it be put into Graſs-Cocks, and hath ſet forth 
the Tenth part; for he may put. it into Graſs-Cocks out of the 
Swath, and then ſet forth the Tenth part.Ibid. Suit was for Tithe- 
Hay in the Eccleſiaſtical Court by the. Parſon 3. it-was Surmized, 
That, they had tire out of-mind. paid to the Vicar 4.4. for the. 
Tithe-Hay. The Court.awarded a,Confultation, for thatthe Modus 
Decimandi doth not come in queſtionz but.this. he may plead in the FR 
Ecclefialtical Court (g). And: in; Gomerſall and Biſhops Caſe for Hoang & 
Tithe-Hay, the Court held, That. if there be. variance between-the pgan's Cafe. 
Surmize and the: Declaration, all;is.il _ In another:Caſe-in@ Prohi- Cro. par... 
bicion, it was Surmized, That time out of mind the Owners of the 
Land had-found Straw, far the: Body. of 'the Churctr in diſcharge of 
all Tithes of Hay: It was the Opinion ot the Court, That it was” 
no good Surmize,. for.that the.Farſon had no benefit of itz and a 4), 
Conſultation was awarded,(6). Baber's Caſe, | 
Heath, Furſe, and Broom, Litkeſball be paid thereof , unleſs. the ibid, 
party ſer forth.a Preſcription or: Special Cuſtome, That time out of 
mind there hath been-paid Milk, Calves,&c. for the Cattel that have 
been kept upon the ſame Lands 3 in. which caſe they ſhall: not. pay: ,,\,1. , 
Tithes (4), "Ro Eliz.B.R.” 
Hemp. pays a Predial Tithe. Co. Magn.Char.649. Adjudged. 
Herbage-of: ground, whereon Corn, was, ſowed-the ſame year, Hugh. abr; 
and. wheteaf Tithe hath been paid.the ſame-year., is not. Tithable Ro. 
(k,). If Herbage he ſold; itis at the, Parſons Election, whether he rats ha 
will Sue the Owner. 'of. the Cattel that feed thereyn, or of the Leon.2.. Caſe 
Ground, for the Tithe thereof, if Cuſtome he not againſt it, And 39. 
as. for Herbage growing; at-Lands-ends , adjoyning to the Arable; 
pays.no. Tithe, where Tithe was. paid for Arable (7), Where an ()=ane 16,” 
Innkeeper hath paid Tithe-Hay of :cextain. Lands,. and the reſt of 
the. year after-puts into the ſame the Horſes of his Guelis, 'no Tithes - 
ſhall be paid for. the Herbage of ſuch Hexſcs3. for it is but the Afﬀter- 
paliure of. the ſame Land,, whereot: he had paid Tithes before... 
Trin.16 Jac. B. R. Richardſon & Cable , per Curiam, Prohibition - 
ranked, | 
y Honey is Tithed by the Tenth meaſure thereof. A: Prohibition 
was,prayed for Suing for divers kinds of. Tithes , & ner a[ia for. 


Hoxey, upon a Surmize. that it was not-payable, that Bees are __— 
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(#) Udall & 

Tind.ll's Caſe. 
{-Huttones 77. 


tilia: It was thereupon detmurreds but the Opinion of - the Court 
was, That Tithes are to be paid for Honey , for fois the Book Fitz. 
N.B. and therewith agreeth Eindwood; wherefore the Court awarded 
that there ſhould be a Conſultation (/)). 
Hops pays a Predial Tithe, and regularly are accounted inter mi- 
nutas Decimas ; yet in ſome Cafes they may be Great Tithes, in pla- 
ces-where they are much ſet or planted (m). Mich.8 Jac.B. A man 
may ſt forth the Tenth: part of his Hops for Tithes before they be 
dried. Hill. 14 Fac. B. R. in Barham and Gooſe's' Cafe, put by Ser- 
jearit Hidcham, and agreed by Mowuntacute. 
. Hop-poles of Wood cut and employed for them, are not Tithable 
where Tithe- Hops are'paid. And ſoit hath been Reſolved , That 
if-Wood becut*and employed for Hop-poles, where the Parſon or 


Vicar hath Tithe- Hops , they ſhall not have Tithes of the Hop- 


poles. Soif a man hath a great Family, and much Wood be felled 
. and ſpent in Houſe-keeping, Tithes ſhall not be paid of ſuch-Wood. 
| Mich, 15 Fae:C.B: by Hobart Chief Juſtice , 4 bize- & Bickerſtaff's 


Houſes of habitation, or Dwelling-houſes are not properly Tith- 
able, no Tithe payable for the ſame, nor out of the Rent reſerved 


. for them being Lettz yet by a Cuſtome Tithes may. be paid for 


Rent reſerved upon Dcmiſe of Houſes of habitation, although-it be 


. otherwiſe ds jure, for it might commence on good Contideration, 
. Co.11.Dr.Grant 16. vid. Mieh.12 Jac. B. Hobart 16, Leyfie}d's Caſe. 


' Prohibition granted. Otherwiſe of New Howſes, whereof there can 


be no-Cufiome. 1bid. But regularly Howſes are not at all Tithable, 


. nor were Tithes anciently paid for Houſes in London, the Profits of 
. the Churches whereof, confift only in Oblations, Obventions, and 


Offerings, . Co.ibid. But by a Decree made An1535. and confirmed 
by AG of Parliament, Stat. 37 H.8. cap.12, there is 2 5. 9d. made 
payable to the Parſon for every Pound of Houſe-Rent for the Tithes 
of the Houſes in London. Hob.11. But if a Medus Decimandi be al- 


- ledged to pay 12 d.in every Pound of Rent for every Howſe in ſucha 


Parih in Loxdox, it is a good Modus Decimandi, The aforeſaid 2 5. 
9 dis to be raiſed and made up according to the uſage and Cuftome 
of the City: Stat.27 H.8.20. & 32 H. 8.7«. And no Tithes are 
Payable for Hewſes in any City fave London, where a Preſcription 
to be diſcharged of Tithes of a Howſe, by paying 12 d. of every 
Pound Rent in licu thereof, is (as aforeſaid) a good Preſcription.Co; 
I 1.16.But Tithes regularly are not payable for Houſes of habitation, 
norof any Rent reſerved upon any Demiſe of them; for Tithes are 


to be paid of things which grow and renew every year by the At 


of "God. And for the Howſes in London Tithes anciently were not 
Paid, as aforeſaid 3 yet the Parſon of St. Clements without —_— 
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Bur Libelled againft a Pariſhioner for Tithes of [certain Siakleo = 
ſee ſorthin his Libel, That of Coze-<c, 4 70.” nee Poatcriprion tfrAueR 
out of mind, the Pax ark BC uſe to have a Modus Deeimandi, 


after the rar» --,*4©- Tcnth-part of the yearly Rent or value of the 
ſam. *+ Was the Opinion of the Court, That in this Caſe a Prohi- - 
'oition ſhould be granted 3 for de Communt jure no. Tithes are tobe 
"pid of the yearly Rent or value of Hoſes, for Tithes are paid of 
the revenue and increaſe of things; and.therefore no Tithes are paid - 
for Howſes in any Citics or Towns in England , ſaving in Loxdon 
and this Pariſh is out of 'London and the: Liberties thereof: Now 


in all places ; which are now by the Sqot brought 40acertainty,wie. 
.and Tindall's Cafe. 


Priory, which was diſcharged of the payment of. Tithes, ſhpyld.by 
"rate and Sequeſtratos_ooly £D« in hog ,-the 
Inca Tent bela y 4 C FILL Den f 3 _— 


Fe fdanieal Cotut en Ti 

CO\CYANICA)o-OURR AQX 4 ALNG .. 

_ Mayor of endo regnting fo E Ot 2 
' doubted of. it, eſpecially becaule the. _ 

Vicar, and becauſe the Statute a 


hear Counſel on both ſides(#). In the Caſe alorelaid betweeryGrees: (n)Mieh. 16 0 
and Piper.(o), when' Suit. was in. the. Ecel&ſiaftical, Count for the C2r:B- R+» 


pO { , : » 


L 


-Cp)Paſch.11 
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Fi nouriſhed, 


ing any thi: Reſolved, That this being 3 Cuſtome ,: which they 
refuſed toallow id the Eccleffaftical' Court , a Prohibition ſhould be 
awarded (p). | PARTS 

Lantt accruing tothe Crown by the Statute of 27 H.8. touching 
Diſſolutions, are now Tithable, though whilſt they were the Lands 
of Religious Houſes they were tot Tithable but their Priviledges 
being Perſonal, they werecxtir uiſhedby the faid Statute of Difſolpy 
tions, nor hath the Statute of 31 H8.aly retroſped to the faid Pri- 
viledges. 15 Jac.C. B. Garrerand Wright's Caſe.& 7 Car, B.R.Clark, 
and Ward's Caſe.Vid.Sr. Marmad. Strickland's Caſe 1639. Adjudged 
at Tork Affize accordingly. Vid.Clayton's 4 117.0 12 Car. Ad- 
judged in another Caſt. Alſo Lads gairied from the Sea,and made 
Arable,muſt pay Tithes. Bzlfr.8.165. So muſt Lands in themſelves 
Tithable, but not Manured or Ploughed,ſpecially it ſo in prejudice 
to the Parſon; in which caſe he may Sue the Occupier of fuch 
Lands : in the Eccleſiaſtical Court for the Tithes of' that Land. 
Vid.15 Car. C.B. per Berkley Juſtice, Adjudged. 


Leps 


of Tihes, 
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ops of Trees above twenty years growth ſhall pay no Tithes 


(q) 3 For it hath been held, that if a man Lop a Tree under twenty (9) More. 


years,growth, after ſuffer the Tree to grow paſt twenty years, and 
then Lop it again, no Tithe ſhall be paid for the ſecond Lopping , 


(r) C.B. by the 
whole Court. 


alchough the firſt Lopping were not Tithe-Free (r). It was Re- prowgl. 1. 
ſolved in Reynold's. Caſe, That Tithes ſhall not be paid of the pa,.33- 


Lopping of Trees above twenty years growth. More's Rep. 

Lime is not Tithablez Adjudg: 19 Eliz. B. R. & Paſch, 34 Eliz. 
C.B. Liff and Watt's Caſe: Nor Marle , Bricks , Slates, or Tiles, 
unleſs the Cuſtome of the place make them Tithable3 otherwiſe 
not, becauſe they do not annually increaſe, and becauſe Lime is part 
of the Frechold. Mich, 13 Fac.B. Thamas and Perrye, per Curiam, 


M 


Aſt of Oak or Beech, if fold, the Tenth-peny is payable for 
the Tithe thereof 3 but if eaten by Swine , then the Tenth 
of the value or worth thereof, | 

Meadows by ill husbandry over-run with Thorns, Buſhes, and the 
like, are not computed as Barren Lands, but do ſiill remain Tithable. 
Hill.38 Eliz. B.R. Sherington and Fleetwood's Caſe, Vid.15 Car.B.R: 
Sugden and Cottle's Caſe. 

Mills, the Tithe thereof;as alſo of Parks, Ponds, Warrens, Dove- 
coats,and Bees,ſeem primo intuitx,as if they were all Predial Tithes, 
For the Tithe of Mills, not the Tenth peny-Rent, but the Tenth 
Meaſure of Corn grinded at the Mi! , is reſponlible for the Tithe 3 
underſtand it of Corn- Mills, whether new or old, driven by Wind 
or Water ; for the Tithe whereof generally the Tenth Toll-diſh is 
due, if there be not ſome other Cuſtome in the place. And whereas 


by the Law and the ancient Conſtitutions of the Church Tithes 


were not paid of Ancient Mills, yet by the Statute of Articali Cleri, 
cap. F. Tithes are to be paid for all Mills newly erected : fo that 
de Molendino de #0vo Erefto Tithes ſhall be paid.Trin.14 Jac.B.R, So 
that all new Corn-Mi/ls, be they Wind or Water-M/1s,alfo Fulling- 
Mills , Paper-Mills, Powder-Mills, Stamping-Mills, (and pro- 
bably for the ſame reaſon Saw-Mzlls) TIron-Mills , and all others 
that are of Common and Publick uſe,do pay Tithes 3 but old Corn- 
Mills, for which no Tithe was ever paid, no Tithe is to be paid, 
Except a Perſonal Tithe, as is for a Trade of profit: And ſuch 
Tithe ſhall be paid of Fulling-Mills , Rape-Mills , Paper-Mzlsy, 
Iron-Mills, Powder-Mills, Lead-Mills, Copper- Mills, and Tin- 
Mills; for fuch Mills pay no Tithe as m_— _ they are _- 
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Engines of their occupation. Paſch. 197 Jac, Fobnſon's Caſe, & Cro, 
2.532. & Bulſr.3.212. & Fitzh. N,B. 41.G.& Co. 2. 44. only the 
Millards are to pay a Perſoral Tithe, as aforeſaid, as tor a Handi- 
craft, or Faculty. Therefore a Fulling- Mill as ſuch pays no Tithe, 
Hill 16 Fac. B.R. between Dawbridge and Fohnſox, Parſon of Buck- 
field. For there being a Fulling-Mill , which Fulled 40 Clothes a 
week, and gained two ſhillings for every Cloth: It was held, that 
there was no Tithe to be paid thereof. Cro.2.Abridg.Caſe 2638. But 
a Corn-Mil}I newly erected , though. upon Land diſcharged of 
. Tithes by the Statute of Monafteries , mult pay Tithes 3 and fo of 
every new erected Mill on a mans own ground. 1bid. Caf. 1522. 
Notwithſtanding the Premiſſcs it ſeems: fomewhat queſtionable, 
whether any Tithcs are due tor Mills de jure, or not ; tor the Lord 
Coke. Inſtit.2. par. 622. fays, It was never Judicially determined 
that ever he knew of. If Mills do not yield a Predial Tithe, yet 
doubtleſs the Millards are to yield a Perſonal Tithe, as well as other 
Handicrafts-men, but Cuſtome in this , as in other calcs prevails, 
It hath been Adjudged Trin.18 Fas, B.R. That where a Parſon Li- 
belled in the Eccletiaſtical Court for Tithes of a M1, which was 
erected upon Lands which were diſcharged from payment of 
Tithes by reaſon of Priviledge within the Statute of 31 H.8. That 
a Prohibition would not lic in that caſe:for that DeMolendixo de novo 
Ereco Tithes ought to be paid. Mich, 15 Eliz. in Hapers Rep, acc, 
But in the other Caſe of the Fulling-Mill aforeſaid, where the Par. 
ſon Libelled in the Ecclehafiical Court for the Tithcs thercof , and 
iuggcliing, that the Miller Fulled evcry week 40 Clothes, as afore- 
ſaid, and gained two (billings of every Cloth , demanded Tithes 
for them: A Prohibition was granted in that cafez for it was ſaid 
by the Juſtices, That by the Law of the Land he ought not to pay 
T'ithes of ſuch Adilis; for of fuch things as come only by the La- 
bour of men Tithes are not payable, but of things which are rc- 
newable every year. did. Caf. Dawbridge & Johnſon. Cro. pat.2, 
523. And in another Caſe, where a man Libelled to have Tithes 
vt Mills upon a Suggeſtion of a Modis Decimandi for the {ame , a 
Prohibition was granted: In that Caſe it was ſaid by Coke Chict 
Jultice, That in ſome cafes Tithe is payable for Mills , and in ſome 
caſes not, No Pcrſonal Tithes by the Statute is to bs paid of Mills, 
but where by fpecial Uſage the ſame hath been paia 3 and whereas a 
Modus Decimandi was alledged to pay Tithcs for Mills, it was Re- 
lotved, That the Modis did not extend to Mills newly erc&ed, upon 
the Statute of Articeli Cleri , for De Molendino de novo erefio ſol- 
vintnr Decime, Trin.14 Fac. B. R. Jake's Caſe, Buljir. pa.3. 212. 
it two Fulling- Milis be under one Roof, and a Rate-Tithe paid for 
tic Mills, and aſter you alter thefe Mills, and make one of _ 4 
OLn- 
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Corn-Mill, the Rate-Tithe is gone, and you mult pay Tithes in kind. 
Brownl. pa, 1. Caſes in Law. It there be two ancient Corn-Mills 
time out of mind, &c. for which 6s. 8 4. have been paid for the 
Tithes time out of mind, &c. and after in continuance of time the 
Mill-Stream doth change his courſe, and goes another way at alittle 
diſtance from the ancient Stream , and thereupon the Owner of the 


Mills pulls down one of the ancient Mills, and new bujlds it in that 


other place where the Stream now runs: In this caſe it ſhall be 
ciſcharged of any Tithes by force of the ancient Modus, for that 
happencd by the a& of God, and not by the act of the party 
and Prohibition was granted accordingly, Mich. 11 Car. B.R. 
Fobnſon and Dawbridge's Caſe, Refolved per Curiam. But withal 
the Courtheld, that if the Stream had been altered by the Owner, 
Tithes ought to have been paid as of a new Mill. In another Caſe 
it being Libelled in the Ecclefiaſftical Court for Tithes of a Grift- 
Mill.and of a Fulling-Mill , Crook agreed , That for a Griſt-Mill 
Tithes ſhall be paid 3 but he ſaid , That the Statute De Articulis 
Clcri, which ſpeaks de Molendinis non fiat Prohibitio , qught not to 
be meant or intended of a Fulling-Mill, for the profit that zccrues 
by that, is by the Labour of men, and therefore not intended within 
the general words of the Statute De Molendinys, for which reaſon 
he praycd a Prohibition. Calthroppe ſaid , that it was the opinion 
of Juſtice Warburton and Nicholls, 12 Fac. That Tithes ſhall be 
paid of Fulling-Mills, viz. the Tenth-peny of the gain or profit 3 
but of Griſt-Mills the Tenth-diſh of Corn (hall be paid, for that is 
in the nature of a Predial Tithe: And ſoit was held 5 Fac. in the 


Caſe between UVbi and Lux, Vid. Lindw. Provin, Conftit, But yet - 


Doderidge held, That if there be not a Special Cuſtome alledged 
for the payment ot Tithes of a Fulling-Mill, Tithes ſhall not be 
paid thercofz forhe had ſpoken (as he ſaid) with the Civilians, who 
held that Tithes ſhould be paid of ſuch a Mz; but they could not 
agree what manner of Tithe it is, for ſome ſaid it is a Predial 
Tithe, Others, that it is a Perſonal Tithe 3 but he ſaid it could not 
be a Predial Tithe, for it wholly accrues by the Labour of man 3 and 
if ſo be that he ſhould have that Tithe as a Predial Tithe, 
then another Tithe 'would be demanded of him who Sheers 
the Cloth, and alſo of the Dyer thereof , and ſo Tithes ſhould 
be paid many times for the ſame Cloth: But the Uſage or Cuſtome 
of the Countrey is to be conſidered. . And for Tin-Mills , or 
Lead-Mills, or Plate-Mills, Ragg-Mills, or Edge-Paper-Mills , 
no Tithes ſhall be paid > and to this agreed Doderidge, Houghton, 
and Crcke : And therefore as to the Grilt-Mi1, a Conſultation was 
granted, and as to the Fulling-Mz/1, there was a Prohibitian. Paſch. 
17 Jac,B.R. Roll.Rep.par.2. & Parſon Libelled in the Ecclehiaftical 
Hhh2 Court 
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Court for Tithes of a Mill, which was created upon Lands dii- 
charged of Tithes by the Statute of Monafteriesr, 31 H.S, A Prohi- 
bition was prayed, but denied by the Court; for de molendino de 
novo Erefto non jacet Probibitio. Trin. 15 Jac. B. R. Cro, par. 2. 
Alfo in another Caſe where it was moved for a Prohibitior: , upon a 
Suggeſtion of a Modws, to pay fo much by a Cuſtome for all Mil; 
edites, or to be erected, and this appearing to be a New-ereaet 
Mill : Whether the Cuſtome ſhall run to this or not upon the Sta- 
tute of Articuli Cleri, c.5. was the Queſtion. Coke Chicf Juſtice, 
This Modws cannot go to this new Mil}; for an anctent Mil} your 
Modus ſhall be allowed, but not for the Mil} newly erected, the 
Cuſtome will not extend to it 3 and therefore by the Rule of the 
Court, for this new Ml a Confaltation was granted. 

Mill-ftones, if one pair thereof be turned into two pair, both of 
them ſhall pay Tithe, and their Priviledge ( if they had any} wilt 
be loſt. Paſch. 17 Fac. Fobnſon's Caſe, & Fitzh.N.B. I. G. Co.244. 
Brownl. 1.31. So thatif there be but one pair of M/l-floxes in a 
Mill, and a Rate-Tithe be paid for them , if afterwards there be a- 
nother pair of Mill-ftoxes put on, now Tithes muſt be paid in kind, 
Brownl.ibid. 

Mik paying Tithe, exempts the payment of Tithe-Cheefe made 
of the fame Milk, Et & contra. 

Mines or Minerals of Iron, Braſs, Tinn, Lead, Copper, Coles, 
and the like, are not Tithable. Regiſter 51. F. N., B. 53. 9. Broo; 
Diſmes 18. | 

AMixt Tithes are of the profits of ſuch things as arife partly from 


* the labour and care of men.,and partly from the Earth whereof the 


things arez and ſometimes are called Predial Mediats , and come 
not immediately of the Ground, but of things maintained out of 
the Ground, as Cattel, Calves, Lambs, Kids, Wool, Milk, Cheeſe, 
Chicken, Geeſe, Ducks, Swans, Eggs, &c. Mixt Tithes are pro- 
perly ſach 2s come of Milk, Cheeſe, &c. Or ex fietibus animaliun, 
gue ſunt in paſcuis, & gregatim paſcuntar, ut in Aguis, Vitulis, He- 
dis, Capreolis, Pullis,&c. Coke, Magn.Chart.649.. 

Modus Decimaudi is the payment of fomething in lieu of the 
yaſt and full Tithe of a thing Tithable, legitimated by Compotition, 


Cuſtome, or Preſcriptions it is when Lands, Fenements, or Here- 


ditaments have been given to the Parſon and his Succeſſors, or an 
Annual certain: Sum , or other Profit alwaics time out of mind to 
the Parſonand his Succefſors,in full fatisfaRtion of all Tithes in kind 
tn ſuch a places and all Prefidents in Prohibitions in difcharge of 
Tithes in caſe De modo Decimandi run thus , viz. That fuch a Sum 
had been alwaics paid in plenam Contenutationem , Satifalionem & 
Exonerationem onninm & ſingularum Decimarnm. And es 
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the Sum be not paid , yet cannot the Parſon ſue for Tithes inikind ; 
not for the Tithes in kind in the Eccletiafiical Court, but for the 
money in the Temporal. Tri 7 Fac. in the Caſe De mod? Decimands 
Prohibitions debated before the K. Coke,Seled.Caſ. 40,6 46.1n Biggs ; 
Caſe it was Reſolved, where a Prohibition is awarded upona Sugge- þ 
ſtion of a Medus Decimandi , and a Conſultation awarded for not 
proving the Suggeſtion within Six months, there a new-Prohibition 
thall not be awarded upon an Appeal in the'ſame Suit, More 1234. 
This Modus Decimandi refers only to the Reality,viz.the Tithes, and 
not to the Perſonalty,viz.the Offerings (p). Nor can it begin at this (p)March.Se, 
day, but is and muſt be by Prefcription, and. is inteuded to have a 
lawful commencement upon ſome Agreement at firſt made for va- : 
luable Conſideration with the Parſon or Vicar(q). And it the Mo- Gn. 6 
dus Decimandi be to pay a Sum of money for the Tithe of a'picce 31;191,,. Ie" 
of Ground, which is after turned to Houſes and Gardens, the Mydns Hut on's Cafe. 
continues (r). Yea, it doth fo actually diſcharge and extioguith (1)Co 11.16; 
Tithes, that they are thereby turned into a Lay-Fee, as well as the 
Nine parts (s). Touching this Modus Decimandi there are ſome © Hob.q2, & 
things that ſeem doubtful and unreſolved in the Law 3 as if the AMo- Benloes 169. 
dus be of Land given to the Parſon in ſatisfation of Tithes,and the 
Land after happen to be evi, Q.if the Tithes in kind do not in 
ſuch caſe revive? (t) Or if Lands be once diſcharged of Tithes by ans; Heoope 
a Modus Decimandi, Q.whether the Tithes ſhall revive again upon 9 ny _ 
failureof the Modus ? (x) But if Land be-granted to the Parſon in Roll.Rep. 
ſatisfaction of Tithes, if the Parſon alien the ſame without the con- © Vid.Hob. 
ſeat of. the.Patronand. Ordinary, his Succeflor ſhall have Juris V- Fes 0 
iruam (w), If a man Preſcribe to pay a Modus Decimandi for the phe a << 
Tithe of certain L3nds, if the Land be afterwards lett to Farm, and .49drew,, 
the Farmer pay the Tithe in kind, yet it (hall not deſtroy thePre- | 
ſcription as to the Leſſor (x). If a Leſſee pay Tithes in kind, yet ſ*)Paſch.13 
that ſhall not deſtray a. Modws in the Leffor *. But if the Modus /* eeoorarg 
Decimandi be of a thing for which no Tithe is due de Communi jure, ,;,,, _ 
it is not good 3 nor can it tiand to riſe and tall according to the Rent Roll.Rep. 
by Preſcription: as of Houſes in-Loxdon(y ). That the Trial of Modu * Paſc.rg Jac. 
Decimaudi (as the Common Lawyers afttirm) belongs to the Tem- pe ve tbid» 
poral, not the Spiritual Courts, and for the grounds of Prohibitions. Lo 
in ſuch caſeF. If the Ecclectialtical Court allow not of any fuch 
thing as a Modus Decimandi, it. is becauſe the Canoniſts do hold nt 
Tithes to be due Jure Divino, and conſequently. not extinguilhe - _ - a 
» "es gf . I 73 [14 @ 
able in the whole, nor diminiſhable in part by any Cuitome or z, fore the x, 
Preſcription in oppotition to the Law of God. The Temporal between the 
Courts will admit them alſo to be Jare Divino, but do allow 7udg# of both 
it ſo only Secundum quid, Viz. quoad ſuſtentationem Clert , ——_ 
; ? 4 » 7 Jac» 
but not quoad Decimam aut aliquam atiam certam partem z ©, 1;þ, 2. 
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nd therefore do#dmit of a Modu as to the quantirm, where there is 
a ſufficient maintenance for the Clergy belides 3 'which* is-not only 
* St.2 Ed, 6. allowed , but alſo contirmed by Ac of Parliament *. - 'Sothat if 
"Ce 1Ze the Lord of a Mannor grants parcel ot his Mannor'to a Parſon in 
Fee to be quit and diſcharged of Tithes, and makes an Indenture, 
and the Parſorrwith*the affent of the ' Ordinary: (witHout the'Pa. 
tron}/ grants to: him; 'that 'he ſhall be diſcharged of Tithes'of his 
Mannor for that pafcelof Land 3 if afterwards the faia Lord of a 
Mannor or his Athgns be ſued in the Ecclehiatiical Court for Tithes 
of his Mannor , he or his Aſſigns (hall have a Prohibition upon 
thit Decd;-and therefore; if the Lord of the Mannor hath alwaics 
holden his Mannor diſthargcd of Tithcs, and the-Parſon had time 
_ out-of ' mind Lands'ih the ſame Pariſh cf the Gift of the Lord, of 
which the Parſ6nis ſeiſed at this day in'Fee,in reſpe&t of which the 
Parſon nor any 6f his Predeceſſors ever had received any T ithes of 
this'Mannor : If the Parſon 'tow ſueth for Titnes of this Mannor, 
the Owner of the-Mannor ſhall thew that Special matter , that thc 
Parſon and his 'Succeffors ttme out of mind have holden thoſe 
| Lands of the Gift of one Who was Lord : and the ſame is good 
(4:5 Jac.C B. Eyidence to prove the Surthize in the Prohibition(a). And in a- 


* "Io PI. z FS 
—_—— nother Cafe of a M:dis*'Decimandi it was holden by the Court, 


mardi. Coke I hatif a Moduy Decimandi be for Hay in Black: dcr?, and the party 
5.1.77 caſes ſoweth the ſame with Corn ſeven years together, the ſame doth not 
14, « 4& defiroy the Modes Decimandi; but the ſame (hall continue when the 

ſame is made agiin'ints' Hay : 'And when it is ſowed witi- Corn, 
C) Trin; the Parſon ſhall have Tithen in kind , and when the ſame is Hay, 
12 Jac.C.B. the Vicar ſhall have the Tithe-Hay,if' he be endowed of Hay (6b). 
Erown's Caſe. And where a Suit was in the Spiritual Court by a Defendant Vicar 


Godd 19+ of 4. for Tithes: a Prohibition was prayed upon the Plaintifls 


Plea there of a Modus Dicimandi, to pay ſo'much yearly to the Par- 

ſonot A. in ditcharge 'of his Tithes. '' It was the Opinion of the 

Court, That th's Modas between him'and the Parſon will not dif- 

charge him from payment of Tithes 'to the Vicar , and therefore 

® _ - the Court granted a Conſultation (c). Alſo if a Preſcription be 

Me id lidtopay a Modus Decimandi to 160 Acres, or toſeveral things, if 

Cilds Caſe. there bea failure of one Acre{or of: one thing, it is a failure ot the 
Buiftr.3-par. whole Preſcription (4). NOR | 


Cl Adjcdg'd  Monaſteries under 2co I. per Any. commonly called the Leſſcr 


15 Car.in Sir Monaſtcries , of the Order of Cifiertians and Premonſtratenſes , 


Arik Rebin- that were Diſſolved and came to the Crown by the Statute of 
ſos Calc. © 27 H. 8. wee not Ciſcharged of the payment of Tithes by the 
Ciayrons Statute of 31 F.$. 'c.8. (e) by which Statute thoſe of 2001, p# 
HER ' Ann. and upwatys ,” comtnonly called the Greater 4bvies , were 

57:-183, Diſflolved ;*and whereby it is Enacted, That the'King and: his Pa- 
tentces, 
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tentees, having any Moxaſteries,&c, crany Mannors, Lands,8:. bes 

longing to them, ſhould enjoy the fame' diſcharged of the payment 

of Tithes in as ample manner as the-ſaid Ahbots,&c. (f) who were (f)Sr.31 HB, 

diſcharged of Tithes either by Bulls, Compolitions, Preſcription, cap.s, 

Order, or Unity of Poſſcflion., ;And albeit the. Lands of the'fſaid 

Leſſer Monajteries are not within, the benctit- af the faid: Statute of 

31 H.8, to be quit of Tiches yes they onght.to enjoy allſuch Pris = 

viledges as are annex'd tothe Lands,, for which :ireaf$nr they ſhall vid. Sir Sim. 

(in whoſe poſſciion ſoever they are ) be exempted from the. pay- D:g2c's aw 

ment of Tithcs by real Compoſitions and Preſcriptions de Modo <f Tithes: 

Decimandi, though not by Preſcriptions de won Decimaxida,; Unity apt 

ct Pufſc(hon, Order, or Popiſh Bulls, in all witich' Gaſes the: Parſons 

and Vicars have the advantage by: the Diffelation of- all thoſe Mo- 

najterier and Abbies, which were Diſſalved. by the Statute 'of 

27 Ks. For theſe Leſſer Monaſteries .under 2001, :per Ax. which 

were (as atorcfaid) Difſuved by the Statute of..27:H. 8. loſt their 

Priviledge of being diſcharged. of, the. payment ot: Tithes. Nor 

did the Priviledge extend;to'any-Lands,. other chan fuch-as they had 

at the time of t2e Council , of Laferar,;and only for (fach- time as 

the ſameremained in their.own poſſciions, .and\only forfuch!/Lands — __ 

as were in their own manurance (g,). It: is ſaid in Dickenſon's Caſe (£) 15 5'12» 

againſt Greeahowe, That Monks are not of Evangelical Prieſthood, — x ef 

viz. capable of Tithes in pernancy, but- meer Lay-men,-'and' cannot = 

preſcribe in #on Decimands, And:.that\Brdefaitivot them [That 

they are meer Laicz, and the Monks ot-the: Order of Premonuſtraten- 

ſes were ſuch*, and: theretore they could uot Preſcribe to be Dif- CG Hill.rCars 

charged of Tithes (+). | EI © 
Mortwaries, in lone places called Coarſ?-Preſeats, . though they are Dickenſon &% 

not Tithes, yet_ they were given Pro Kecompenſatione ſubtrationis Greenbowe's 

Decimarum Perſynalium, nec non & Oblationum. Lind w. c.Statutum in - 19% 

& infra,ec. for which reaſon they are not here omitted out of this ©" ? 

Catalogue of Tithcs. Mortuaries (as Sir Edw.Ceke conceives) were 

not anciently due oth:rwife than by Cuſtome only (i), until they Co 2FRr. 

were {ettled by the Statute of 21 H.8.cap.6. whercby it is Enacted, In;tit. 47 t- 

That no man dying poſſi fled of Goods under the value of 6 7.13 5s. 

4 d, (hould. pay any Mortuary, nor any to; be paid, but in ſuch placcs 

where they uſed fo to be, and that but ane Mortzxaryz nor that, but 

in cone place, and that where the party deceaſed had his moſt con- 

{iant abode, and uſual dwelling and habitation, after the rate follow- 

ing, viz, 3 5. 4 d, where the Deceaſed had in Moveablcs ( his 

Debts tirſt paid) to the value of 67, 135. 4d. and under 3ol. at 

his death, 6s. S d.it hedicd poſſeſſed of Moveables to the value 

of Zo 1. and under 401. 10s. it to the value of 40 JU. or vp- 

wards. And none to be paid by any married Woman.,Child, m 

Houſe- 
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Hcuſckeeper; Wayfaring-man; or Non-Reſident in the place where 
(k)Sr.21 H.g+ ÞE died. W hich Statute provides, That accuſtomed Mortuaries ſhould 
£6. © be paid as formerly,whether more or lefs than is before limited(k). 
(2) Co. Inft. There were alſo it ſeems certain Mortaaries , which the Prelates 
2-far-q9l- anciently paid tothe Kings of this-Realm (7). bY | 
A Mortuary is not' properly and originally ſaid to be due to an 
Eccleſiaſtical Incumbent, Parſon, or Vicar, from any but thoſe only 
of -hisown Pariſh, to whom he miniſtreth Spiritual Inſtruction, 
Vid. Spelm. and hath right to the Tithes. Lindwood in his Gloſs on c. Statu- 
_— i tum, ver. ut infra, de Conſuetud. diſcovers the ground or reaſon of 
| ne Ke ne of that payment to be this , viz. That when through ignorance, and 
Mortuaries, ſometimes through negligence, and unjult detention of Tithes 
in his Treatiſe and Oblations the Pariſhioner was found tardy and. faulty , &c. 
De Sepuitura Tfeo tatuit Archiepiſcopm, quod Compenſatione ſic ſubtrafiorum, 
hs al ſecundum melius Animal defunili Ecclefie damno debuit applicari, 
But all this notwithſtanding, we know the prevalency of Cnſtome 
to be ſuch, that im ſome places of this Kingdom they are paid to 
the Incumbents :of other Parithes, that perform no Miniſterial 
duties at all to'the:deceaſed' party, nor living nor dying. And 
the Statute: of 21H. 8. c, 6. doth nothing at all controll the 
courſe, but makes the Uſage of payment only to be the Law there- 
of. 

In the Caſe of a Prohibition-, becauſe the Defendant ſued in the 
Confiltory Count of Cheſter, before the Commiſſary , for a Mor- 
RK; t#ary, after the death of every Pricſt within the Archdeaconry of 
oe m__ Cheſter, the beft Horſe or Mare, his Saddle, Bridle, Spurs, his beſt 
Cheſter» Tire, Gown , his beſt Signet or Ring, his beſt Hat , his beſt upper Gar- 
Cropar-z, IMments under his Gown, as to the Biſhop , de debito conſuetudine 
fore ſuppouitur , and recitcs the Statute of 21 H, 8. concerning 
Mortuaries, The Plaintiff averied.that there was no ſuch Caſtome 
there, and that ſhe had paid a Mortwary to the Parſon of B. and that 
after a Prohibition the Defendant had proſecuted his Suit in the 
B Ecclciiaſtical Court, The Queſtions were, (1) Whether there 
| was a Cuſtome in that place, to give ſuch things for Mortwary ? and 
this to be a juſt cauſe to have Prohibition z Mrtuaries being only 
Triable in the Eccleſiaſtical Court. (2) Whether Conſultation 
ſhall be granted without anſwering the Prohibition. The Court 
was divided in Opinions, wherefore ordered the Defendant ſhould 
Plead or Demurr, and then the Court would give Judgment upon 

t the Return before them. 
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N Ag or Riding Nag ;, if a man keep a Nag or Horſe within the 
Pariſh only for his Saddle to ride on, no Tithes ſhall be paid 
of that Nag or Horſe, for that it is a Barren Beaſt, not renewing, but 


N 


- 


kept only for Labour 3 and ſo Adjudged in the Parſon of Thimble= Trir. 15 Jac. 


tborpe's Caſe, where the Caſe was, That ,a man Leaſed out certain 
Lands to another, reſerving to himſelf the running of a Nag for his 
own Ridingzand after the Leſſor was ſued in the Ecclefiaſtical Court 


B.R.Lamkin 
arſon of 
Thimblethorpe 
and Wild.'s 


for the Tithes of that Nag, and a Prohibition was granted by Caſe. 


Mountague, Crook, and Doderidge, for that it is a Barren Creature, 
and uſed only for Riding,(and although it was urged at the Bar,that 
the Leflee paid him Tithes for all the Herbage 3 but the Court took 
no advantage of that.) But Houghton ſeemed e contra 3 ſor it ſeem'd 
to him, That no Barren Cattel ſhould be diſcharged of Tithes, 0- 
ther than ſuch as are uſed for Husbandry. But that was not uſed fer 
Husbandry, Ergo, &c. And in the Caſe of a Prohibition between (@,.. 
Hampton and Wilde: It was Reſolved, That Tithes (hall be paid for 
Paſturage of a Gelding for his Saddle, or if it be fold ; but not for 


Horſes uſed only for Labour. 


In a Prohibition the Caſ: was, M. the Defendant being Parſon of 
D. did Libel in the Eccleſiaſtical Court for the Tithes of Sylva Ce- 
dua, and of the Herbage for depaſturing of his Geldings : The 
Plaintiff there ſhewed, that they were his Hackney Geldings, which 


he kept for his pleaſure, and for himſelf and his Servants to ride 
upon, being his Saddle Horſes : and this Plea being there refuſed, 
for this cauſe he prayed a Prohibition : The whole Court was clear 
of Opinion, That here was good cauſe for a Prohibition, for that 
theſe Horſes are not Tithable, nor any Tithe-Herbage is to be paid 
for them 3 otherwiſe it were, if they had been Cart-Horſes, which 
he had to Till his Ground , or for Cattel bought, and Fatted to fcll 
apain for gain 3 for theſe he ought to be anſ{werable to the Parſon 
for the Herbage of them, but not for the Herbage of his Geldings 
by him kept and uſed only for his Pleaſure 3 but it was for working 
Horſes, for the Cart or Plough, or for Fat Cattz] , bought and _ 
allowance is to be made 1110-9 Jace 


and Fatted to (ell again, of ſuch Cattel 


tor their Herbage , becauſe that a Profit doth come in by them ; 
but otherwiſe it is of Saddle-Horſes: the whole Court agreed in 
this, and therefore in this Caſe, by the Rule of the Court, a Prohi- 


bition. was granted. 


Iii 


Nurſeries 


Os! PF, 2, 


B.R, Fat! itt 
verſ. May. 
Buifir, par.!s» 
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Nurſeries of young Trees and Plants pay Tithes: If a man be 
ſciſed of Land within a Pariſh, which-uſed to pay Tithes, and a 
Nurſery be made thereof for young Trees and Plants of divers 
kinds of Fruit,as Apples, Pears, Plums,8c.Alfo of Aſh, &c.and after 
ſell divers of them to Strangers out of the Parith to be tranſplant- 
ed, he ſhall pay Tithes of that Nzrſery to the Parſon 3 for although 
the young Trees are parcel of the Freehold, fo long as they continue 


there, yet when they are tranſplanted , they are ſevered and taken 


from the Freehold 3 and if that ſhould be permitted without pay- 
ment of Tithes, the Parſon might be defeated of the Tithes of all 
the Land in the Pariſh , by converting them into Nurſeries, Hill, 
14 Car.B.R. Gibbs & Wiburne Adjudg. per Cur. upon a Demurrer 


and a Conſultation granted accordingly. Intrat. Mich. 14 Car,Ree, 


75+ Cro, par'3. 


Oc beyond 20 years growth, that are become dry and rotten, 

and thereby not fit for Timber , ſhall pay no Tithe , becauſe 
they were once priviledged. And if Oaky beyond 20 years growth 
have been uſed tobe Topt and Lopt within every 20 years, yet no 
Tithes ſhall be paid of theſe Tops and Branches cut within 20 years 
growth, becauſe their ſtock is diſcharged of Tithes. Trix. 38 Eliz. 
B.R. Ram & Patteſon. Mich. 3 Fac. B. Brook & Rogers. & Co. 11, 
Sampſon & Wortbington, 48. B. Adjudg. It was alſo Reſolved in 
Wray and Clenche's Caſe, That ſmall Oaks under twenty years 
growth, apt for Timber in time tocome, ſhall not pay Tithes. Mores 
Rep. Likewiſe Oaks Top'd within the age of 20O years , and affer 
the Lopleft to grow beyond 20 years, no Tithes ſhall be paid , for 
it is now become Timber. Mich.10 Fac. B. per Coke. And Oaks de- 
cayed, that are not Timber, but converted to Firewood , ſhall not- 
withſtanding not pay Tithes. More. Caſe 716. 

OBlations, Obventions, and Offerings, ſeem to be but one and the 
ſamething, and are in a ſenſe ſomething of the natnrce of Tithes, 
being offercd to God and his Church of things Real or Perſonal. 
Offerings are reckoned amongſt Perſonal Tithes , and fuch as come 
by labour and induſtry, paid by Servants and others once a year to 
the Parſon or Vicar, according to the Cuſtome of the Place 3 or 
they are to be paid in the place where the party dwells at ſuch four 
Offering-days, as before the Statute of 2 & 3 Ed. 6. c. 13. within 
the ſpace of four years then Jaſt paſt had been uſed for the payment 


thereof, and in default thereof. Cro. 3. Abridg. Caſe 3159. In _ 
ot 


Of Tikes, 


don Offerings are a Groat a Houſe. They are by the Law now in 
force to be paid as formerly they have been. Vid. Seat. 32 H.8.7. 
27 H.8.20, 2 & 3 Ed.6.13. & Co.11.16. They properly belong 
to the Parſon or Vicar of that Church , where they are made. Of 
theſe ſome were free and voluntary, others by Cuſtome certain and 
obligatory. They were anciently due to the Parſon of the Pariſh, 
that officiated at the Mother-Church or Chappels that had Paro- 

chial Rights 3 but if they were paid to other Chappels that had not 

any Parochial Rights, the Chaplains thereof were accountable for 

the ſame to the Parſon of the Mother-Church. Lindw. c. de Obla- 

tion. & cap.quia quidam. Such Offerings as at this day are due to 

the Parſon or Vicar at Sacraments, Marriages, Burials, or Churching 

of Women are only ſuch as were confirmed by the Statute of 2 Eg. 

6.13, and payable by the Laws and Cuſtomes of this Realm before 

the making of the ſaid Statute, and are Recoverable only in the Ec- 

clefiaſtical Court, 

Orchard, the Soil whereof is ſowed with any Grain, the Parſon 
may claim the Tithe thereof, as well as of the Fruit of the Trees, 
becauſe they are of ſeveral kinds, and of difiin& natures. Coke 
Ma gn.Chart.652, 


P 


VP 


Ark, if converted into Tillage , ſhall pay Tithe in kind , for a 
I Park isbuta Liberty 3 a diſcharge therefore of the Tithes of 
a Park is not a diſcharge of the Tithes of the very Soil, which may 
be converted into Tillage (a). Or if there be a Medus Decimandi (9) ow 
of the Park, and the Park be diſparked , and the Land converted ome hep 
into Tillage, or Hop-ground, or the likez in this cafe though Tithes 
in kind are not payable,yet the Modus (hall remain. The Caſe is the 
ſame, if the Park be diſparked by having all the Pales fallen down, (b)Vid. Paſe. 
which in Law is a diſparking of the Park. Sed ©. (5). "fer to 1g J;c.C.B. 
Fay a Buck or a Doe, or the Shoulder of a Deer, when one is killed, Pcole & Rez» 
may be a good Modus Decimandi for the Tithe of a Park, A Vi- #9/4s Caſe. 
car having two ſhillings yearly , and the Shoulder of every third 
Deer killed in a Park, the Park being difparked, the Vicar ſued for 
Tiches in kind. The Court was divided in Opinion: Nicholls and 
Hobart JnRices, That notwithſtanding the Diſparking the Mods did 
remain: Winch and Warburton Juſtices , That by the Diſparking 
the Preſcription as'to the Modus Decimand was determined , ard 
that the Tithes ſhould be-paid/in/kind. ©uere (ce). Where a Park GC robs —_ 
is difparked, if the Park, paid'ten ſhillings, or any other Sumfor all ©. 
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Tithes, and now diſparked and ſown with Corn, here only the ten 
ſhillings ſhall be- paid; otherwiſe, if the Preſcription be for the 
Deer and Herbage of the Park, and ' not for all the Park; for in 
ſuch caſe Tithes in kind ſhall be paid, if it be diſparked and fown 
* paſch. 1z With Corn. A Modus to pay ſo much money for the Tithe of a 
Lac Þ.R. Maſs Parks good, though the Park be Diſparked F. If cne Shoulder of 
that & Prices every Deer killed be Preſcribed to be paid for all Tithes , and it be 
per Co. Roll- after Diſparked, here the Tithe in kind ſhall be paid 3. or if the 
Rep. Preſcription be to pay Ten ſhillings and a Shoulder of every Deer, 
| and it be Diſparked, here it ſhall pay Tithe in kind , and not the 
| + {pow & Ten ſhillings only (4). Upon a Surmize of a Modus Decimandi to 
Caſe 1186. pay a Buck or a Doe for all Tithes of a Park, a Prohibition. was 
(-)Hil.6 Jac. prayed, and granted (e)). If a Modus Decimandi be to pay Two 
C.B. The Vi- things, as Two ſhillings for a Park, and a Shoulder of every Buck 
- > Clares Kijll'd in the Park, and all the Deer die, or arc kill'd up, yet the 
(AHob.gz, Preſcription holds good for the Two ſhillings (f). And although 
C2) Roll.!. Tithes are to be paid for a Park, yet Deer, as being Fere nature, 
635-c-4-6,7- arenot Tithable, ſaving where the Cuſtome is otherwiſe (g). In 
2 eq = = T huribie's Caſe, where Suit was for Tithe-Corn growing in a Park 
"© * lately Diſparked,the Defendant pleading a Cuſtome to pay Veniſon 
in lieu of all Tithes , and Proof that a Buck was paid yearly, but 
whether out of this Park or not was a Non conſtat : The Jury found, 
That if it was paid out of any Park, and accepted and allowed, 
this was better to uphold the Cuſtome, than if particularly tied to 
pay a D:er out of this Park; for now, it the Park be diſparked, yet 
this payment of the Deer may be performed: Otherwiſe :it is, if 
the Cuſtome had been a Deer out of this Park only, for then by the 
deſtroying of that, the Cuſtome is gone alſo. It was holden in this 
Caſe by the Judges, That although the Deer had been often, and for 
the moſt part paid out of this Park, yet this doth not alter the 
Cuſtome, if it may be paid out of any Park and if the Cuſtome 
{b)13 Car. at Were to pay a Shoulder of Veniſon generally,it may come out of any 
York Afſize. Park (b ). 
Trur:bies Caſe. Partridges made Tame, do pay not a Predial , but a Perſonal 
Clayt, Repe3J1 Tithe. - 
Paſture yields a Predial Tithe, which is generally paid by the 
Owner thexeof, and ſo is the Cuſtomez yet Paſture-grounds fed 
with Cattel that yield profit to the Church, have their Tithe ſatif- 
hed in the Fruit of the Beaſts. And if they belong'to a Stranger 
who is not of the Pariſh, if he ell the Paſturage , he is anſwerablc 
for the Tenth peny ; but if he frankly giveth it, and the. Pariſhio- 
ner freely receiveth it, the Paziſhioner is anſwerable for the Eftima- 
tion, if the ſaid Grounds be fed with: Beaſts yielding increaſe 3 0- 
therwiſe no Profit at all to the Church, if. fed only: with Horſes, 
Oxen, 
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Oxen, and other Barren Beaſts. ' And 35 touching;the Pajure of the. 


Horſes of Gueſts; the Tithe is to be paid by the Innkeeper; for the 


ſame (i). But if the (aid Horſes be put into ſuch Paſtrre, as is af- (5)Tr.16 Car. 


ter a Cropof Hay of the ſame ground, no Tithe is payable by the B 
Innkeeper for: the ſame (k,). Nor is the Patwre of ſuch Horſes /s 


Tithable as the Parifhioner uſeth for his own Riding, nor the P4- 


.R. Richa: d- 
”» & Caled's 
aſe. Poph- 


flare of ſuch, Horſes as are uſed about Husbandry inthe Pariſh 3 but c k) Ibid, 


where Horſes are. kept or bred'in Paſture that they may be ſoJd, in 


that caſe Tithe ſhall be paid for the Paſture thereof (7). But if (Hil.1s Jac. 


Tithe be demanded for the Paſture of Riding Nags for the Saddle, _ 
for Labour and Pleaſure both, but rot for Profit properly, a Prohi-. g*c- 
bition will lie(m). -:Nor .is thei Paftare of Oxen uſed for Hul- (,T:. 


. Hide's 


9 Jacs 


bandry Tichable, that is, being uſed for Husbandry in the ſame Pa- B. R.-0:hill 


Tiſh 3.' it may-be:otherwiſe; if: they be uſed for other purpoſes , © 
for Husbandry out of che Pariſh. - Mich. 8 Jac. C. B. in Baxter's 
Caſe. And as touching Tithe of the Paſture of Gueſt-Horfes by 
an Innkeeper, as hath been formerly mentioned ; the Cafe was, A. 
Parſon of B. Libelled in the Eccletiaſtical Court againſt C. an Inn- 
keeper, becauſe that the ſaid C. took all the benefit of his Paſture, 
by putting Gueſt-Horſes into the ſame : Whereupon C. prayed a 
Prohibitiqa., but it was denied by the Court ;.. for that it is Titha- 
ble in this caſe. But it was ſaid, That if C. had taken a Crop of 
Hay, whereof he paid Tithe, and: afterwards had put in his Gueſt- 
Horſes into the Aﬀtex-paſture of that Ground, where fuch Hay was 
made 3 in that caſe it had not been Tithable, becauſe the Parſon 
had Tithe of the Land before, -, Triz. 16 Car. B. R. Richardſon 
and Cobbel]*s Caſe. Poph. 142. Alſo if a man lett out his Paſture, 
reſerving the Paſtzre of a Horſe for himſelf to ride about his Huf- 
bandry-affairs, Tithe ſhall not be paid for the Paſtzre of this Horfe 3 
but if a man keep and breed Horſes in his Paſtzre to ſell them, 
there Tithe ſhall be paid for the Poftvre of ſuch Horſes. Triz. 
15 Jac. B.R. Larking and Wild's Caſe. Poph. 126., Vid. Trin, 
9 Fac: B, R. Pothill and May's Caſe. Buljir. par.1.171. Vid. A- 
gittment, Vid. Grafl. | | | | 

Peaſe gathered Green, to eat in the Pariſhioners Famiſy,no Tithe 
ſhall be paid thereof , and that per legem terre : But other wiſe it 
is\in caſe they be, gathered to ſell, or to feed Swine therewith , 
in which. Tithe . ſhall be paid thereof. -Paſch. 12 Tac. B, per 
Cur. 

_ Pelts or Fells of Sheep dying of the Rot are not Tithable with- 
out a ſpecial Preſcription for it: The Caſe was, A. Libelled in the Ec- 
clefiaſtical Court for the Tithes of Pelts and Fells of Sheep, which 
Sheep died of the Rot. z a,Prohibitign was pray'd, and granted, to 
ſtay proceedings in the Eccleſiaſtical Court , becauſe flch Pelts are 

| not 


r & May's Caf. 
Adjudg acc. 
Bulftr. ibid. 
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not Tithable, unleſs there-be a Special Cuſtome for it. Tri. 3 Jac. 
B.R. Aſhton and Willer's Caſe, - p 

Pheaſants that are Tame, pay a Perfona], not a Predial Tithe, If 
a man hath Pheaſants,and keep them in an encloſed Wood, and clip 
their wings, and they hatch Eggs , and breed up young Pheaſanty, 
no Tithes ſhall be paid of theſe Eggs or .young Pheaſants, for that 
they are not reclaimed, but continue tobe Fere nature, and would 
go out of the encloſure, if: their Wings were not cliptz andin 
this caſe Prohibition hath been granted between #inbrosk, and E- 
vans, Mich.11 Car.B.R., It was Surmized, That no Tithes are paid 
of them in a great Circuit called the Chiltern in the ſame County, 
viz, of Bucks, and ſo Preſcribe iz non Decimando; but the Court 
granted che Prohibition, for that they are Fere nature, 

Pidgeons are Tithable , Mores Abr, x270. But if a man keepa 
Family, and hath Pidgeoz-holes about his Houſe, and he'keep ſome 
Pidgeons, and he kill and ſpend in his Houſe the young Pidgeons 
that are bred there , he ſhall not pay any Tithes for them: In this 
Caſe between Vincent and Twtt, Hill, 13 Car. B, a Prohibition was 
granted, and vpon the Parſons Plea, that the Pariſhioner fold them, 
a Conſultation. For Tithes of Pidgeone no Prohibition Hes, as was 
Refolved in Joner and Gaftrell's Cafe, Hill. 15 Fac. B.R. Rol, Rep, 
For the Court there ſaid, That Tithes ought to be paid of Pidgeon, 
and for Conjes, per Doderidge Juſtice, to which the Court agreed, 
In the Caſe of a Prohibition for fuing for Tithe-Pidgeons , the De- 
fendant in the Ecdctiaftical Court pleaded payment, they refuſe the 
validity of that Plea without Proof by two Witneſſes: the Court 
faid, it would be-a great inconvenience to-bring two Witneſſes to 
prove payment of every fort of Tithcs , wherefore a Prohibition 
was granted. Malery and Mariots Caſe. Cro. par. 1. And in ano- 
ther Caſe a Prohibition was prayed, where the Parſon ſucd in the 
Ecclchaltical'* Court for Tithe'of Pidgeons , and awarded to ſiand, 
becauſe the Court 'there would not allow: the proof without two 
Witnefſes, Moyz's Hbr. Caſe r208, Probably the ſame Cale with 
the former. Vid. Doves. 

Pigs, if there be but Nine, as alſo Calves, if there be but lix,and 
the like, under the number of Ten in one year, the Parſon can have 
no Tithe thereof in kind that year , without a Special Cuſiome for 
itz but muſt have his Tithe pro rate cither in money the ſame year, 
if there be any Cuſtome for it, or in kind the next year, reckoning, 
both years together. Mich.7 Fac. C. B. Pigs are accounted a Predial 
Mixt Tithes. Mich.8 Fac.C.B. 

Pits of Stone, Lime, Gravel, Marble, Marle, Chalk, Cole, and 
the like, are not Tithable;z for the Land 'muſt not pay a double 
Tithe. Regift.g51,F,N,B.53.9. Broo.Diſmes 18, © + : - 
| Plants 
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Plants ox young Plants tranſplanted, are in ſome caſes Tithable 
for the Caſe was, A man had a Nurſery of young Plants in his 
ground, and uſed to tranſplant them, and to give or fell them 
to others, who planted them de 1ov9 in their ground out of the 
Pariſh 3 the Parſon of the Pariſh, where the Land lay in which they 
were firſt planted, Libeled in the Eccleliaſtical Court for the Tithes 
of the value of the ſaid Flauts tranſplanted, and a Prohibition was 
granted, and Declaration thereon given, and a Plea given in , and 
Replication, and thereon Demurrer 3 and it was argued by May- 
1ard for the Defendant, and Rolls for the Plaintiff : The only point 
was, Whether Tithes ſhould be paid in that caſe 3 it was Reſolved 
per totam Curiam, that it ought to be paid 3, and thereupon a Con- ; 
ſultation was granted (#)). The Caſe had been otherwiſe Reſolved, C «0 4 ; 
if the faid Plantsſo tranſplantzd from the ſaid Nurſery had been ,.;f — 
replanted in the ſame Pariſh (#). | Jones Rep, 
Preſcription, which refers to a certain perſon, Houſe, Land , or (#) Ibid. 
other thing, as Cu{ome doth toa County, City, Town, Hundred, 
&c. may be conſidered under two reſpeds, cither de Modo Deci- 
mandi, or de non Decimaudo : There is alſo in ſome Counties a De- 
cimando res non Decimabiles, a Tithivg of things in their own na- 
ture not Tithable, as the Tithing of Tin and Sea-Fiſh in Corawal 
and Devon, Lead in Derbyſhire, &c. but this is by Cuſtome, not by 
Preſcription , which though in reſpe& of Place: is regularly of a 
more extenſive latitude than properly Cuſtome is, yet in reſpe of 
Perſous and Things is regularly under more Reftricive limitations 
than the other 3 but as to their Origination , they both ought to be 
continually-conftant without interruption and as to their Anti- 
quity, both of them ought to be of a more Ancient date, than any 
Memory of man can contradict; and ſuch being once duly acqui- 
red, there are not many interruptions or diſturbances that will null 
or fruſtrate the ſame(w). A Preſcription goeth to one man, and 4s 9996.49 T. 
a Cuſftome to many. Hill.6 Fac.rot.2613. Rolls verſ. Maſon, Brownl, 5 5 _—_ 
Rep. par.1. Preſcription is Perſinal, and alwaies made in the name © 
of a certain perſon , or his Anceſtors, or thoſe whoſe Eſtates, &c. 
But a Cyftome is Local, and alledged in noperfon, but that, within 
the Mannor there is ſuch a Cuſtome. Co. 4. Foiſton & Cratchwood's 
Caſe. The payment of a Sum of money or other thing in lieu and 
recompence of Tithe for ſixty years or thereabouts , is held a rea- 
ſonable time to make a Preſcription (x ). It was Adjudged in Grif- oP IP 
man and Lewes Caſe, That a Preſcription to pay Tithes of one thing Cs For. 
in recompence of Tithes of another thing, is not good. Adjudged 97.Dyer 7,8. 
alſo, that Tithes ſhall be paid of Agiſiment of Cat:i,againſt the 
Opinion of Fitz. 53. Cre. par.t. This Preſcription is Real, that is, 
it reſpes not the New or never before Tithed Fruits, _ ny 
Eos. Tichable 
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Tithable grounds that produce them 3 thence it is,that an afteration 
of Grain or Plants in the fame Ground alters not a Preſcription, 
but he that Preſcribes in'the one, ſhall Preſcribe in the other alſo, 
Yet a Preſcription extends to no more than is in poſſeſſion : And 
therefore if the Parſon of A. Preſcribes to the Tithes of the Pariſh 
of B. and there happen to be Decime Novalinm, that is, Tithes a- 
riſing of ſuch Grounds as were never Manured, nor yielded before 


any profit to the Church, the Parſon of B. and not the Parſon of 4. 


ſhall have them; nor will Preſcription lie againſt a Compotition be- 
tween the Parfon and the Vicar (y)3 nor hath Preſcription any 
place, where the Intereſſed (in his right) can make no demand, the 
matter ceaſing, whereupon it ſhould work: So of Wood never 


cut, the Tithe could never be demanded: ' Regularly a Preſcription 


to pay no Tithe, nor any thing in lieu thereof, is not good, nor will 
it diſcharge, though nothing can be proved to have been paid with- 
in the Memory of man (z). Yet a Diſcharge of Land from Tithes 
may be'ſhewed another way, which will amount to the payment of 
no Tithe: ſo that although a meer Lay-man cannot Preſcribe in 
aon Decimando (a); yet he may Preſcribe in modo Decimandi, to 
pay a Compoſition to the Parſon in lieu of all his Tithes 3 and fuch 
Compofiticn ſhall bind the Parſon, and ſuch a Preſcription ſhall be 


good (b), But as toperſons Eccleſiaſtical, ſuch may Preſcribe not 


only in modo Decimandi , but alſo in non Decimands.,, and fo may 
their Tenants, whence it is, that a Parſon of one Pariſh having 
part'of his Glebe in-another , may Preſcribe ix #0# Decimando for 
the' ſame (c). So that a Preſcription even'de non Dbcimando 
as for Ecclefiaſtica] perſons, their Farmers and Tenants may be 
good (4). In Naſh and Molin's Caſe it was agreed by the Court, 
That a Spiritual man may Preſcribe in Nox Decimando, Cro, par. 1. 


'And as for any other perfon a Preſcription de modo Decimandi, that 


is, to pay Money or other things in lieu of Tithes in kind, is good 3 


and if 'he can prove it Time out of mind, this will diſcharge him 


Ce). Thus a Preſcription to pay 4d. or any.other Sum for all his 
Tithe whatever, or for all his Tithe-Hay, or for all his Tithe-Corn 
in ſuch a Farm,or in ſuch a Cloſe, or for all his Fruit in ſuch an Or- 


chard, is good. Burt a Preſcription of paying no Tithe-Corn , be- 
'©iuſe he pays Tithe-Hay or of paying no Tithe of his Cattel, be- 


cauſe he pays Tithe-Corn, is no good Preſcription (f'). Or of not 
paying of Tithes in one place, becauſe he pays inanother: or of not 
paying Tithe-Lamb, becauſe he pays Tithe-Wool, vel @ contra or 
of not paying Tithe for other Cattel, becauſe he pays 12 4. for a 
Cow : theſe and the like are no good Preſcriptions (g). Yet a 
Preſcription to pay a leſs part than a Tenth , may be good and bind- 
ing. Alſo a Preſcription to pay a peny, called Hearth-peny, in _ 

ation 
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faction of Tithe for all Combuſtible Wood , may be good (bY); (5) More. 
Likewiſe, a Preſcription by the Lord of a Mannor, to pay lix pound C!e 1280» 
in ſatisfaction of all the Tithe-Corn within the Mannor, and to 
have the Tenth Sheaf or Cock in recompence of his payment, is good 
(i). But if the Preſcription be to be diſcharged of Tithe- Hay of ſuch Ones 
a ground,or Tithc-Corn of ſuch a ground,and the Owner change the ©* © " 
nature of the Ground,as Paſture into Tillage,or Tillage into Paſture, (HBj!.7 Jae 
the PreſcriÞtion is gone (k). Yeta Preſcription is not deſtroyed by an pg R. Shipton' 8 
Alteration of payment, as if inſtead of the money to be paid,another Caſe. Aj. 
ſum,or Tithes in kind, have been paid for 20 years paſt). But a (/) Coupon 
Preſcription to have Tithes of Houſes according to the Rent, is not "one " 
pood 3 for no Tithes are to be paid for Houſes in any City , fave in ay 
London only (m). Regularly Preſcription referrs to one in private,as (m) Hob.11, 
Cuſtome does to many in publickz and where a Preſcription de meds 
Decimandi is denied,there a Prohibition will lie to try it at the Com- 
mon Law: otherwiſe,if the Preſcription or Cuſtome be agreed(# ). (n) Hob. 247. 
If a Preſcription by a Pariſhioner be to pay the Tenth part of Corn 
 asa Modus Decimandi for the Hay alſo that grows on the Headlands, 
it isnot goodzbut ſuch Preſcription for the Corn and After-Rakings 
is good, with an averment , That they are ſparſe minus 'volun- (o)Mich.2ſJac* 
zarie (0). If there be a Preſcription of a Modus Decimandi for an Or- B-R:Ror. 346, 
chard or Garden, and it afterwards ceaſes to be ſuch, the Modus ſhall , gas Cen 
ceale alſo, and Tithe ſhall be paid in kind 3 but if it afterwards be Nyy.Rep. ” 
refjored to a Garden or Orchard, by being repleniſhed with Herbs C)Hil.12 Jac. 
or Fruit-Trces, it ſhall pay the Modus as formerly (p). If the B:R-C. Hooper 
Modus be to pay two ſhillings and the Shoulder of three Deer for a ar cen 
Park, the Modus remains, though the Park be diſparked 3 it is o- (411pjq* 
therwile, in caſe the Modus be only to pay Veniſon (q). Or if the 
Preſcription be to pay a certain Sum of money for all the Tithes 
of a Park , the Modus ſhall continue, though the Park be after- &)P. 13 Jac. 
wards diſparked (r)). A Preſcriptien of a Modus Decimandi ge- _ Ce Moſe 
nerally for a Park is not good, it it be Diſparked; but it ſhall be RolR _ 
particularly for all Acres contained in the Park ('s). Preſcription be- (,) co.veuch- 
ing a Temporal thing,is Triable only in the Temporal Courts; and ed in one 
therefore in the Caſe of Two Parſons of Two ſeveral Pariſhes , $9:%4en: cale* 
where one of them claimed Tithe within the Pariſh of the other,and ©?” ep. 
ſaid, That all his Predecefſors, Parſons of ſuch a Church, viz, of 5;,,p, 
D. had uſed to have the Tithe of ſuch Lands within the Pariſh 
of S. and pleaded the ſame in the Spiritual Court. The Court was 
of Opinion, That in this Caſe aProhibition did lie, for he claims _ | 
only a portion of Tithes, and that by Preſcription, and not meer- E gang ws 
ly as Parſon, or by reaſon" of the Parſonage, but by a Collateral \*11;c4 _ E. 
cauſe, - ſcil. Preſcription, which isa Temporal cauſe and thing (t ). jjz. B.R. 
And in another Caſe it hath been — _ if a ny Godb 45» 
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be laid to pay a Modus Decimandi to 100 Acres, or to ſeveral things, 
Cu)18 Car.sr. If there be a failureof one Acre, or of one thing, it isa failure of 
A th. Kottn» the whole Preſcription (#)), But where it hath been Preſcribed to 
ſon's Caſe. pay in one part of the Land, the Third part of the Tenth 3 and in 
4 nh 424 another part, the Moity of the Tenth for all manner of Tithes, it 
2 5 Tg hath been held a good Preſeription(w). Theſc Preſcriptions de 
Eliz.B.R. modo Decimandi are equally incident as well to Lay-perſons , as to 
K9%ks Cale. perſons Spiritual or Eccleſiaſtical 3 but as to Preſcriptions de non 
Godb. 129 Decimando, none but Spiritual perſons are capable of being diſ- 
charged of Tithes in that kind , as was Reſolved in the Biſhop of 

| q _ opare Wincheſter's Caſe (x). Yeta whole Countrey or County may Pre- 
ohefhr: Cafe, ſcribe de non Decimando , though this or that particular meer Lay- 
(y)Caſe ibid. Man cannot (yp) 3 nor indeed can the other, unleſs there be ſufficient 
8 Dr. & Stu. Maintenance for the Clergy belides (z). The Preſcriptions de 
wh _- modo Decimandi are confirm®d by A& of Parliament (@) 3 and if 
4, eX any Lay-man will Preſcribe de nou Decimando , to be abſolutely dif. 
(2)Sr.2 Ed.s. charged from the payment of Tithes, without paying any thing elſe 
C13.  Inlicu thereof , he muſt Found ic in ſome Religious or Eccleſiaſtical 
()sSeld. Hiſt. perſon , and derive his Title to itby A& of Parliament (b); and 
= ff # 558 it is not ſufficient to ſay, That they who Preſcribe de non Decimau- 
* &do,are Churchwardens who have Land belonging to their Church, 
()Roll. ibid: for they are ncither Religious nor Spiritual perfons ('c) : But they 
.., Whoare ſuch indeed, may ſo Preſcribe not only for themſelves , but 

© (4: 0p alſo for their Tenants and Farmers (4), as was formerly faid. So 
p +4 9% alſo may the Kings Patentees of thoſe Abbey-Lands that came to the 
Crown by the Statute of 31 H.8. Preſcribe de nou Decimando, by 

force of the faid Statute, it ſo be it may be proved, That they have 

beyond the Memory of man ſo enjoycd the Lands diſcharged from 

the payment of Tithes : But for a Pariſhioner to Preſcribe to Non- 

payment of Tithes, becauſe he hath Time out of mind repaired 

the Church, is no good Preſcription: otherwiſe, in caſe he had re- 
Paired the Chancel, and in conſideration thereof had been quit'of 

Tithes 3 the Reaſon is, becauſe the Parſon not being obliged to re- 

Ce __ 1+ Pair the Church, hath no recompence (c). And in Sherwood and 
. +1 epic f Winchcombs Caſe it was Reſolved, That man cannot Preſcribe to 
Tither,c.16. have Tithes as parcel of a Mannor, for that they are Spiritual ; but 
a Preſcription to have Decimam partem gratorum, is good. Cro.par.1. 

In a Caſe for a Prohibition A. Libelled in the Ecclchaſtical Court 

for Tithes of rough Hay growing in Marſhes and Fenny-grounds 
in IL The Plaintiff Surmized , That there was 2000 Acres of 
Fenny-Lands within the Pariſh, and 600 Acres of Meadow , and 

that the Pariſhioners paid Tithes of Hay and Grain, growing upon 

the Meadow and Arable Land, and had paid a certain Rate for 

every Cow, and becauſe they had not ſufficient Grals to _ 

atte 


of Tithes. 


435 


Cattel in Winter, they uſed” to gather this Hay, called Fenny- 


Fodder, for the ſubſiſtance of their Beaſts for the better increaſe of 
their Husbandry 3 and for this cauſe had been alwaits freed from 
the payment of the Tithes thereof, It was Reſolved, That the Sur- 
mize was not ſufficient for a Prohibition 3 for one may not Pre- 
ſcribe in #01 Decimando, and their alledging, That they beſtowed it 
on their Catte] tis not a cauſe of Diſcharge: A Conſultation was a- 
warded. Webb and Sir Hen. Warners Gale, Cro. par, 1, Alfoin 
Munday and Levice's Caſe in a Prohibition, it was Adjudged, That 
it was not a good Preſcription”, that Inhabitants have uſed to pay 
Calves and Lambs, and a peny for every Milch-Cow, in ſatisfaction 
of all Tithes of Lambs, Calves, Milch-kine , and all Barren and 
other Beaſts, and Agiſtments. More's Rep. And where a Parſon 
ſucd for Tithes of Fodder, and the Pariſhioners Preſcribed in Non 
Decimands , becauſe the Fodder was for their Cattel which manu- 
red their Land : It was held no good Preſcription ; but it was A- 
greed, Tithes ſhould not be paid for their Apiſtments , nor for 
Hedge-wooed to encloſe the Corn, nor for Fuel. More,ibid.Cafe 892. 
In the Cafe between Pigort and Hearne, the Lord of the Mannor of 
B. in the Pariſh of D. did Preſcribe, That he and his Anceſtors, 
and all thoſe whoſe Efiates,&c. had uſed from time to time, where- 
of, 8c. to pay to the Parſon of D. the now Plaintiff, and his Prede- 
ceſſors 6 1. per Ann. forall manner of Tithes growing within the 

aid Pariſh3 and that by reaſon thereof, he and all thoſe whoſe E- 
ſtates,6&&c. Lords of the ſaid Mannor, had uſed time whereof, &c. 

to have Decimam Garbam &+ decimum Cumnlum Garbarum of all 

his Tenements within the faid Mannor. It was in this Caſe Re- 

ſolved, (1) That it was a good Preſcription, and that a Modus 

Decimandi for the Lord by himſelf, and all the Fenants of his 
Manner , for barring the Parſon to demand Tithes in kind, is a 
good: Preſcription, becauſe it might have a lawful Commencement. 
(2) It was Reſolved, That it was a good Preſcription to have Deci- 
mam garbans & decimum Cumnlum garbaram vel granorum , or the 
Tenth ſhock 3 for he hath it as a Profit Appender,and not as Tithes. 
(3) Reſolvedin this Caſe, That if the Queen be Lady of the Man- 
nor, ſhe may Preſcribe to have Tithes, for that ſhe is capable of 


them, ſhe being Perſona Mixta' & Capax Spiritualis Furiſdiflions, 


More's Rep. And in Green and Handlyes Caſe it was Relolved, 
(1) Thatit is a good Cuſtome to pay the Tithe-Wool at Lammaſf- 
day, though it be due upon the clipping. (2) That for the Paſtu- 
rage of young, Barren Cattel preſerved for the Plough and Pail, no 
Tithe ſhall be paid. (3) That a Preſcription.to pay a peny called a 
Hearth-pezy, in ſatisfaQtion of the Tithe of all Combuſtible Wood, 
is a good Preſcription. More. Caſe 1213. 
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Priviledge is derived from the Supream Authority upon good 
Conſideration, and referrs ſometimes to Perſons, ſometimes to 
Places, and is an exemption from Tithes derived from ſuch Sy- 
pream Authority, None are to pay Tithes for Lands priviledged 
or lawfully diſcharged from the payment thereof. Stat.2 Ed.6.c.13, 
yet ſuch Priviledges as are meerly Perſonal , do not exempt Lands 
from the payment of Tithes, longer than they are in the hands or 
occupation of Priviledged perſons. | 


Q 


Uarries of Stone are not Tithable. Adjudged Mich, 19 Eliz, B. 

R. & Paſch.34 Eliz. C.B. Liff and Watts Caſe. Cro. par, r; 

&* More's Rep, Nor dothe Quarries of Slate, Cole, or the like pay 

any Tithe. More.Caſe 1275. Nor 2#arries of Lime,Gravel,Sand, 

or Clay, for theſe are parcel of the Inheritance. Regiſt.55, F,N, B, 

53. Broo.Diſmes 18, Mich,15 Car.B.R. Skinner*s Caſe, NO Tithes 

ſhall be paid of 2warres, for they are parcel of the Freehold. Hill, 
11 Fac.B.R. per Curiam, 


R 


Akings of the Stubble of Corn or Grain are not Tithable, for 
R they are to be left for the Poor and Orphans, and the Law 
will not give to the Parſon or Vicar Tithe of that which is ap- 
pointed for Alms. Mich.6 Fac.C.B. Smith*s Caſe. & Paſch. 7 Fac. 
C.B. Adjudg. Cro. 1. 660. So that whereas it is ſaid , that the 
Rakings of the Stubble of Corn is not Tithable, where the Corn it 
ſelf was Tithed. More, Caſe 433. It may not be underſtood as if 
the Tithing the Corn it ſelf were the Reaſon why the Rekingy are 
not Tithable, but becauſe they are by the Law of Moſes (Ff)) due to 
the Poor, and therefore not to be Tithed 3 underſtand this alſo of 
Ordinary Rakings not voluntarily ſcattered, for of ſuch only it is 
that no Tithes ſhall be paid, as not due by the Levitical Law , and 
for that they are but the ſcattering of the Grain whereof he had 
paid Tithes before. Paſch.7 Fac.B. per Curiam. Hill. $ Car.B.R. 
Saunders & Paramonr, per Cur. Tri, 3 Fac. B, R. Paſch» 14 Jac. 
B. R. Pitt and Harris, Prohibition granted 3 otherwiſe it is, in caſe 
the Rakings were voluntarily and fraudulently ſcattered. Hill, 
14 Jac. B.R, Peckand Harris per Cur. Adjudged. Mich.3 _ 
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R. per Popham, Paſeh. 7 Fac. per Cur. Mich, 14 Jac. B.R. Joſe & 
Parker. And where there is a Prohibition of Tithes of Rakings, 
the Suggeſtion ought to be, That they were Minus voluntarie parſe, 
otherwile it is not good > for it is not ſufficient to ſay, That they 
were Lapſe & diſſipate in Colletione, And it was Reſolved in 
Fobaſon and Awbrey's Caſe , That Tithes are not to be paid for 
After-paſture of Land, nor for Rakings of Corn, Allo in Green 
and Hunn's Caſe, a Prohibition was for ſuing for the Tithes of 
Rakings of Barlcy , a Preſcription to make the Barley into Cocks 
being alledged , and to pay the Tenth Cock in fatisfaQtion of all 
Tithes of Barley, and Adjudged a good Prefcription. Notwith- 
anding in the Caſe between Bird. and Adams, in a Prohibition to 
ſtay a Suit in the Eccleſiaſtical Court for Tithes of the Rakings of 
Lands, after the Crop of Corn was taken away : It was held, That 
the Prohibition would not lie , but that Tithes ſhould be- paid of 
Rakings, More's Rep, But vid. 42 Eliz. B, R, in Green and: Hale*s 
Caſe, it was Adjudged, That by the Cuſtome of the Realm Tithes 
ſhould not be paid of Rakings. Allo in Green and Hendlye's Caſe 
it was Reſolved, That Tithes ſhould not be paid'of: che Kakings of 
Corn, unleſs it be a Covinous Raking-to deceive the Parſon. More, 
Caſe 1213. 

Rate-Tithe is that which is paid according to the Cuſtome of the 
place, for the Feeding of Sheep and all other Cattel ( except La- 
bouring Oxen and young breed of Cattel ) for the Paſture and In- 
_— thereof, whether they fed on the Common or elfe- 
WI1Ccre, 

Roots of Coppice-Woods grubbed up, ſhall not pay Tithe , un- 
leſs it be by Cuſtome , as hath been Adjudged in Skinner's Caſe, 
Mich.15 Car.B.R. & Marſh. 58. In which Caſe it was alſo Reſolved, 
That if a man cut a Coppice-wood , and thereof pays the Tithe, 
and after before any new Sprouts grow, he grubbs up the Roots and, 


Di&. Caf. 
Peck & Hur- 
rhe Crop. I. 


Stubbs of the Wood, he ſhall not pay Tithes thereof , for they are die. Caf. 
parcel of the Free-hold (g). | Bedford & 


per Car, 
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Bedingfeld & 
Feaks Cafe. 
Goldesbre 
149, 150. & 
More,Rep. 
Caſe 1209. 
(6)Paſch.i7 
Car. C.B. 
Weeden & 
Harding's C, 
Vid. Mich. 2 
Car. B.R. 
Pop, Rep. 
97. JCCe -.. 


Marſh-79. . 


O 


ct pays a Predial Tithe, and is inter Miuntas Decimas , as ap» 

pears by Bedingfield and Feaks Caſe, Paſch. 38 Eliz. B. R, 
Where the Farmer of a Parſonage ſued in the Ecclefiaftical Court for 
Tithes of S2ffron againſi the Vicar: the Vicar pleaded, That he and 
his Predecefſors Time out of mind had had the Tithe of all Saffrox 
growing within the Pariſh, The Plaintiff pleaded, That the Land 
where the Saffron was growing this year , had been for 40 years 
before fowed with Corn; and- becauſe they in the Eccleſiaſtical 
Court would not allow the Plea, a Prohibition was prayed 3 be- 
cauſe the Right of the Tithe did come in debate. It was Adjudg- 
ed, That a Conſultation ſhall be awarded. Yet Mich.ro Fac. B. R. 
per Cariam, they are ſaid tobe Great Tithes. Vid. Bedingfield & 
Feaks Cale. Cro par.z. Whence it may be obferved, That by the 
Eccleſiaftical Law, the Vicar fhall have Tithe of Saffron of Land 
newly ſowed with Saffron, albeit the Parſon before had Tithe of the 
ſame Land being ſowed with Corn (8). 

Salt : By Cuſtome Tithe ſhall be paid of White Salt. Trin. 16 
'——_ Cafe Jones & Gower, Admit. But Prohibition granted on a 
Modu 

Sbeep, if they continue in the Pariſh all the year,the Tithe there- 
of ip kind may be claimed by Cuftome but it they be ſold before 
Sheariog-tirve, and a halfpeny be then claimed tobe paid for every 
Sheep ſo fold, it is held a very unreaſonable Cuftome (5b). If Sheep 
ſixay out of one Pariſh into another , and there yean, no Tithe is 
payable for this to the Parſon of that place 3 but if they go there 
for thirty daies or more, for this a Rate-Tithe is payable to that 
placez for, for Sheep removed from one Pariſh to another , each 
Parſon muſt have Tithe prorata ; But under thirty daies no Rate- 


-Tithe is to be paid. Likewiſe Sheep Feeding, all the year in one 


Pariſh, and Couching in another, the Tithe ſhall be equally divided 
betwixt the Parſons. So likewiſe if Sheep go a while in one, and 
another while in another Pariſh, a Rate-Tithe is payable, as afore- 
ſaid, ro both. But if Sheep are brought only by Night to dung the 
Land, no Tithe there is to be paid,unleſ(s they Feed there half their 
time. And it Sheep be brought from one place to be ſhorn in ano- 
ther, where they were not before , the Tithe is payable where the 
ſhearing is, unleſs it be paid to the Parſon of the place from whence 
they came, Trir.3 Car B.R, ina Prohibition inter Aſhton and _ 
An 
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And where ſeveral mens Sheep feed in one Flock under one Sphep- 
heard, they ſhall be ſeverally Tithed by their refpe&ive Owners, 
Lindw. c. Zuoniam propter,verb. Lane. A Prohibition was prayed, 

becauſe the Parſon Libelled in the Spiritual Court for the Tenth 

part of a Bargain of Sheep, which had depaſtured in the Parith 

from Michaelmaſi to Lady- day : the party Surmized,That he would 

pay the Tenth part of the Wool of them,according to the Cuitome 

of the Pariſh : The Court would not grant a Prohibition, for that, 

by this way, the Parſon might be defrauded of all, and the Sheep 

being now gone to another Pariſh, he cannot have any Woo at this 

time, becauſe it was not the time of Shearing (ec). 

Spoliation or the Action thereof, may be commenced in the 
Ecclefiaftical Court , where one Parſon takes away the Tithes or 
Profits belonging to the Church of another Parfon, if the Tithes 
and Profits belonging to the Church of that other Pariſh, do not 
amount to the Fourth part of the value of che Church, in which 
caſe the one Parſon ſhall have a Spoliation againſt the other in the 
Eccleliaſtical Court, although they claim by Cverat Patrons and 
they claim both by one Patron, there the one ſhall have a Spolia- 
#01 againſt the other , although the Profits do amount to above a 
Fourth part, as toa Third part , or to the Moity of the Church, 
becauſe the Patronage doth not come in debate. But if the Pro- 
fits do amount to above the Fourth part of the Church , and they 
claim by ſeveral Patzons , that if one Parſon ſueth a Spoliation in 
the Ecclcfiaſtical Conrt againft the other, the party grieved ſhall 
have an Indicavit, which is in the nature of a Prohibition, unto the 
Eccleſtaftica] Court, becauſe the Right of the Patron doth come in- 
to debate: But where the Right of Tithes doth only come into 
Debate, and not the Patronage, there the Juriſdition doth belon 
unto the Ecclefiaftical Court. Co. Selef# Caſes, in the Cafe de Modo. 
Decimandi 38,39,40,46. 38 H.6.20, by Forteſene, 26 H. 8. 3. acc. 
And if there be a Contention De jure Decimarum, Originem babens 
de jure Patronaits, tunc fpefiat ad Legem Civilem , by the Opinion of 


' Mich. 
2 Car.B.R.. 
Hob. 197- 


all the Juſtices. Mich.2g ELB.R. in Buſhie the Vicar of Paxcas Caſe... 


Godbolt.63. 

Sytoa Cedxa doth pay a Real and Predial Tithez by Sylva Ce- 
dua is to be underſtood, all ſuch Trees of what kind ſoever, as may 
be cut, and being cut do grow again from the Stock or Root. Lind. 
Co Duangquam ex Solventibus, lib. yg. Or all fuch Wood as may be 
cut, and (after Lopping, Topping, or cutting from the Boughs, 
Branches, Stock, or Root) do grow again 3 by which are excepted 
Great Trees and Timber-Trecs.So that of Sylva Cedua and Under- 
woods Tithes are payable ; but not of Great Trees, orof twenty 


years growth, and that by the Statute of 45 Eg.3, cap.3. Whereby 
| 2. 


SO Ed.3-10, 
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Vid.Co.2.pare a Prohibition will lie, in caſe, &c. which Statute exempteth Wood 
wu 6432544 of twenty years growth and upwards ſrom the payment of Tithes, 
Decim.236. 35 Preſcription doth ſuch Wood as hath not been Fell'd in the Me- 
Rol.1.1. 637, Mory of man 3 yet Wood of the age aforeſaid , not in uſe nor apt 
638, 639. for Timber, is (under permiſſion of the ſaid Statute) Tithable Bo- 
dy and Bough, Felled or Lopped: And ſuch Woods as are not 
Sylva Cedua nor Tithable, go under the notion of Groſs Woods, 
or Great Wood, viz. ſuch as are uſually cmployed for the building 
(d) Co.2.par» of Houſes, Mills,&c. as hath been Reſolved (4), of which fort are 
Oy cg Oak, Aſh,Elm,Beech, Horn: bean, and Aſp(e): Yet if theſe be cut 
| C)| oWe47% under 21 years growth, they arc accuonted Sylva Cedna,and ought 
to pay Tithes. . But the Loppings cf great Oaks, Alhes,6&c.though 
thc Lops be under twenty years growth, ſhall not pay Tithes, being 
(f2 Co.ubi Priviledg'd by the Bodies (f))3 nor are the Shoots and Under- 
ſupra. wood growing from the Roots and Stocks of ſuch Timber- 
+ mr Trees Tithable, or from the Roots and Stocks of Trees above the 
Rol. 4 hq " growthof 20 years, which have been felled (g.). Vid, Trees, Wood, 
q«1.3, 4 QUnderwoods, and Timber. 
CO: 11:49, as 


— 


T 


FT” Ares, or Green Tares , cut before they are Ripe ; or mowed 

when they are green, for the Feeding of Cattel , when Suit: 

hath been commenced in the Eccleſiaſtical Court for Tithes thereof, 

a Prohibition hath been granted upon a Suggeſtion grounded upon 

ſpecial Cuſtomes, that no Tithes ought to be-paid for the ſame, 

Fetches, Tares, and other courſe Grain , eaten only by the Cattel 

which do the. Husbandry-work in. the place, pay no Tithe, except 

there be a Special Cuftome for it. Lane 16, Notwithſtanding, 

whether they are Tithable or not, if cut for Horſes is a Queſtion 3 

for where upon a Libel in the Eccleſiaſtical Court for Tithes of 

. Green Tares cut for feeding of Labouring Horſes, it was moved for 

ex) Mich a Prohibition, it was not granted upon ſuch a general Suggeſtion , it 
yo B. I being no ground for it : Otherwiſc, upon the Cuſtome of the Pariſh, 
Mead verf. That no Tithe hath been paid in ſuch caſe (a). It was Mead and 
Thurmam. Thurman's Caſe, which is elſewhere Reported , + That a Prohibition 
Jones Rep. was prayed upon a Suggeſtion of this Cuſtome, That for Tares cut 
or mowen before they are ripe, and given to Plough-Cattel, Tithes 

ought not to be paid: And another Cuſtome for Head!ands fown 

with Corn, uſed to be fed with Plough-Cattel, or mowed or cut for 

that purpoſe, that the Owners ſhould be diſcharged of- Tithes, It 

was holden by the Court, That this Suggeſtion grounded upon a 

Special 
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Special Cuſtome was good : and the partics being ſued for the Tithes 

ot the Premiſſes in the Sp.Court,the Court granted a Prohibition(b.) (5)Hil.1o Care 
Timber-Trees, that have been uſually Top'd and Lop'd, ſuch B-R- Merd 5 

Toppings and Loppings are not Tithable for the Law that doth tn +5 

priviledge the Body of the Tree, doth priviledge alſo the FE » 

Branches thereof, The Law is the ſame, it the Tree become Rot- (d) Co n.par. 

ten, Dry, and Barren (c)). Timber-Trees in.all Counties, as Oak, in Bwie's C. 

Aſh, and Elm, after twenty years growth, are not (as aforeſaid) Co i .pa.43. 

Tithable. Alſo Beech, Horn-Bean, Maple, Aſp, and Haſel, may £for4's Cale, 

in ſome Counties , where there is ſcarcity of other Timber and an 

Uſage accordingly , be computed as Timber-Trees, and not Titha- 

able, But any Timber-Woodd, if it be cut within twenty years after 

the firſt planting thereof, is Tithable (4). Buton the other hand, (@) More. 

Timber-Trees once diſcharged of Tithes are for ever diſcharged ©#{e 1271. 

and quit of Tithes, thoughrottendead. Whether a Parſon may 

Preſcribe to have Tithes of great Trees, contrary to the Common 

Law and the Statute of Sylva Cedua, Duere, 9 H. 6.56, It is 

ſaid by Belknap (e)), That of great Trees, or of Timber-Trees, («) 50 E310. 

Tithe was never demanded, and that by the Statute of 43 Ed. 3, : 

But vid. Coke 1 1. par. in Liford's Caſe, the words in that Statute, 

and in the Book of 50 E.3. viz. Great Trees muſt be intended 

Oaks, Aſh, and Elms, of all which as well before the ſaid Statute 

as {ince, if they were of twenty years growth, it ſeems by. the Com- 

mon Law Tithes were not to be paid , becauſe of their own nature 

they were only accounted Timber. Trees, and fit for Building. But 

of Sallows, Willows, Maples, and the like, although they be above (plow, 

twenty years 'growth , yet Tithes thereof ſhall be paid (f)). Of Com.qsc. & 

other Trees of the ageof twenty years growth or upwards, which Pr-& Stud. 

are Timber-Trees, Tithes ſhall not be paid 3 but of Sylva Cedna and os 

Underwoods, Tithes ſhall be paid , but not of great Trees by Sta- (, 54.45 £9, 

tute (g). In a Prohibition the Queſtion was, Whether Trees, which 3.cap.3. 

were above the age of 20 years growth become Rotten, and be cut '1 H-4. 89- 

down for Fewe), ſhall pay Tithe or not. Tt was the Opinion of the 4 "Ef, 

Court,that they ſhall not pay Tithes, for that Tithes are payable for <p, x wu & 

all increaſe,and not for a decreale; and bcing priviledged in regard yar:ſon's C. 

of their high nature, this Priviledge ſhall not be loſt in regard ot its Goicesb. 145. 

decreaſe (h). So if Timber-Trees become Arida,Sicca,&c. yet be- la tes a 

cauſe ſometimes it was an Inheritance , which was diſcharged of ,; p.cg " Yar 

Tithes,although it now become Dotard, Tithe (hall not be paid of C.B. Dr. Ncw- 

the ſamez for the quality remaineth, though the eſtate of the Tree man's Cale, 

be altered (3). If a Tree under the growth of 20 years be Top'd, wie 

and the Body thereof ſuffered to grow till it be paſt that age, gp, & 

and afterwards the Boughs being, grown out again are Top'd xyg.,%; Caſes 

and Lop'd again, Tithes thereof 2000 not be paid , _— Cro.i.par-100s 
] that 
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that the Tree was not Priviledg'd at the firſt cutting z which was 
the Opinion of the whole Court of Common-Pleas (k,). Such 
Timber-Trees are in Law known by the name of Great Trees (1), 

and Groſs woods (m). | | 

Trades and Labours pay ſome Tithe by uſage in the nature of Per- 

ſonal Tithes 3 and ſo Carpenters, Maſons, &c. and all Handicrafts- 

men have paid Tithe, There was a Parſon in Briftotl that ſued an 

Innkeeper there for the Tithes of the Profits of his Kitchin,Stable, 

and Wine=-cellarz in a Prohibition moved for by Telverton, the Caſe 

appearcd to be this: The Defendant being Parſon of a Pariſh in 

Briftoll , did Libel in the Eccleſiaſtical Court againſt the Plaintiff, 

being an Innkeeper of the Bear in Briſtol, to have Tithes of the Pro- 

fits by him made, of his Ritchin, Stable, and Wine-cellar, and lays 

in his Libel there , That he made great gain in ſelling of his Bcer 

(having bought it for 500 1. and fold the fame for a 1000 /. ) and 

ſo Libels for the Third part of the Profits of the ſame, and ſets 
forth inhis Libel, That this is due unto him per Communem Legem 

Anglie ; and ſets forth in his Libel, That Negetiands and Trafi- 

cando, he doth bargain and ſe]] Beer in his Inn for 1000 /. which 

he bought for 5007. and gained in his Sale 3oo 1. and better, of 
which gain he ought to have Tithe, Telvertou moved for a Prohi- - 
bition, ſetting all this matter forth in his Suggeſtion 3 and further 
ſhewed, That the Defendant had yearly of the Plaintiff 4 /. at 
the lealt, Doderidge Juſtice, The Defendant would have Tithe, as 
I thiok, alſo of the Kitchin-ſiuffe, Clench Clerk of the Papers in- 
formed the Court , That there was a Parſon , who Libelled for 
Tithes of thegains of 10 /. for an 10 I. put out at Intereſt, and 
a Prohibition was granted : In this principal Caſe, by the Rule of 
the Court a Prohibition was awarded. 

Tranſafion differs from Compoſition only in this, that Tranſaion 
is an Agreemnt, touching Tithes , upon things litigious and doubt- 
ful; the other is Frank , gratuitous and voluntary , of things not 
contended for. See Compoſition. 

Treble Dammages may be had in an Adion grounded upon the 
Statute of 2 E4.6. for not ſetting forth of Tithes , which Action 
is to be ſued in the Temporal Courts, | 

Trees of all ſorts regularly and generally ( except Timber- 
T rees, as aforeſaid) Root and Branch, Body, Bark, and Fruit, uſed 
or fold by the Owner,are Tithable. Tithes thall be paid of Haſel, 
Willows, Holley, Alder, and Maple, although above twenty years 
growth. Mich. 5 Fac. B. Reſolved, and Conſultation granted ac- 
cordingly. So that Trees of all kinds, not apt for Timber, though 
exceeding 20 years growth, nor ever cut before , may be Tithable. 
And all Trees under the notion of Sylva Cedna aforeſaid, _ 

woods 


——_— 
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woods and Coppices felled and preſerved to grow again are Tith- 


able to the Parſon, when the Owner takes his Nine parts. But 
Trees cut only for Mounds, Plow-gear, Hedging, Fencing, Fewel, 
for maintenance of the Plough or Pail , be it Underwoods of Cop- 
pices, Parings of Fruit-Trees., or the like, are not Tithable 3 but 
Trees bearing Fruit of all ſorts, are Tithable in their Annual in- 
creaſe : And therefore as to Fruit-Trees, as Apples, Pears, &c. the 
Tenth of the Fruit ſhall be ſet out and delivered, when they are 


newly gathered; for the omiſſion whereof, if loſs come to the ' 


Parſon, the Owner is chargeable to him in the Treble Dammages. 
If a man pay Tithes for the Fruit of Trees, and aftercut down the 
ſame Trees, and make them into Billets and Faggots, and ſell them, 
he ſhall not pay Tithes for the Billets or Faggots3 for that it is not 
any new Increaſe, Coke , Magna Charts, 652.621, If Trees be 
Fell'd, no Tithes ſhall be paid of the Roots. Coke, Paſch. 29 Eliz. 
B.R. nor of the young Sprouts , that grow of ſuch ancient Stock. 
M. 12 Jac. B.R. Stampe & Clinton. Roll, Rep, And as Fruit- 
Trees pay Tithes intheir Fruit, -ſo alſo may povny Trees, which as 
yet bear no Fruit, pay Tithes in another kind 3 for where a Parſon 
Libelled in the  Eccleliaſtical Court for the Tithes of young Trees 
planted ina Nurſery, upon purpoſe to be rooted up, and fold tobe 
planted in other. Pariſhes: The Queſtion was, Whether Tithes 
ſhould be paid for them? Ht was ſaid, they were of the nature of 
the Land, and Tithes ſhould not be paid of them , no more than 
of the Mines of Coles, or Stones diggedz or for Trees ſpent in 
Fewel in the Houſe. But it was the Opinion of the whole Cout, 


That foraſmuch as be made a profit of ſuch young Trees , Tithes () Hill. 14 
thereof ſhould be paid, when they are digged up and fold into ano- Car. B. R. 


ther Pariſh, as well as of Corn and Carrets , or other things of 
; like nature (#4). 

Note by the Fuſtices, If one cut Trees which are or may be Tim- 
ber, although they be under the age of 20 years, no Tithes are due; 


Gibb; and Wie 
bornes Caſts 
Cros I-paTſs 


and ſo it is of new Germins growing under that age. And where Paſch. 25 E'. 
in a Prohibition:, for that it was Libelled in the Ecclefiaſtical Court B-R- Crook 
for Tithes of Timber-Trees, the Defendant faid, the Trees were Rep. par-L. 


long tince aride, mortze, [& patride : It was the Opinion of the Ju- 
ſtices, That no Tithes ſhould be paid of thoſe Trees, for being 
above the growth of 20 years, they were diſcharged of Tithes. 
Alſo in Brook and Rogers Caſe, where a Parſon ſued in the Ecclefi- 
altical Court for the Tithes of the Boughs of Trees, above the age 
of 20 years growth, and the Defendant prayed a Prohibition, and 


Ram ard Bas 
terſons Cale. 
Croepar» 1, 


ſhewed that the Trees were aride, ſicce, & in culminibus putride : Crg, par, 2, 


- was held by the better Opinion, that Tithes ſhould not be paid of 
them, 


LIED In 
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Fhe Lady 


In an Action upon the Caſe: Declared , whereas by the Statute 
of 45 E4d.3. cap.3. Tithes ought not to be paid for Groſs Trees : 
That the had cut down ſuch Timber-Trees, being above the growth 
of twemty years, and that the Defendant as Parſon ſued her for 


Waterhouſe & Tithes of them againft the Statute 3 upon which it was Demurred. 


Bawde's Co 
Cro, par-I, 


(o) Boughton 
and Princes 
Caſe. 
More.Reps 
C*)Adjudg, 
Mich. 19 E- 
liz. B-R. & 
Paſch-34 El- 
liz. CB. Lif 


and Watts C. 


(3 29 Eliz. 
B.R.in Zuſzre 
the Vicar of 
Pauncas Cale 
Godbe 63. 
(9)Paſch. 1g 
Car.B.R. 


Ma rſh. 11. 


(;) Adjudg, 
10-Car. in 
Arderſon's 
Caſe. 
G)Ley. 70s 


Reſolved by the whole {Court , That the Action did not lie; for 
none ſha]l be puniſhed for Suing in the Eccleliaſtical Court for any 
matter which is properly demandable there, although perhaps ,he 
hath no cauſe of Action : But if he Sues in the Eccleliaſtical Court 
for matter, which appears by his Libel is not Suable there, nor the 
"4 bath Juriſdiction thereof, there an Action upon the Cafe 
ieth, 

Twrkeys : Tithes ſhall not be paid of them, nor their Eggs, quia 
Fere nature (0). | 

Turves uſed for Fewel or Firing, do pay Tithe, and are Tithable 
as Predial Tithes 3 yet held that Tithes ſhall not be paid thereof, 
Hill. 14 Fac.B.R. per Houghton. Hill.11 Jac. B.R. per Cur, 

Tile-Stones, or Brick-7/le are not Tithable (* ). 

Tythes or Tithes are a Tenth, or otherwiſe a certain part or por- 
tion of the Fruit or lawful Increaſe of the Earth, Beaſts, or Mens 
Labour and Induſtry 3 and arc payable by every perſon having 


things Tithable, that cannot ſhew a Special Exemption , either by 
Compoſition, Cuſtome, Preſcription, Priviledge, or ſome Ad of 
Parliament: And they are to be paid without any Diminution 3 for 
which reaſon the Owners of things Tithable cught not to have the 
Nine parts, till the Tenth be firſt ſevered there-from. And on the 
other lide,the Tithe is in no caſe to be taken by the Parſon or Vicar, 


before the ſame be ſevered from the Nine parts. The Parſon de 
mero Jure is to have all the Tithes, if there be no Endowment of 
the Vicarage (p)) 3 and a Vicar cannot have Tithes, but by Gift, 
Compoſition, or Preſcription, for that all Tithes de jure do belong 
to the Parſon(q). In Suit for Tithes it is not neceſſary to demand 
the very value, for the Duty is uncertain. Mich. 16 Fac. B, R. Caſe 
Pemberton 8 Shelton. Roll. Rep. If Tithes be payable by one who 
dics before he pays it, it muſt be paid by his Executor, if he hath 
Aﬀets. But if the Pariſhioner ſetteth forth his Tithes , and they 
ſtand upon the Land two or three daics, and afterwards he taketh 
or carrieth them away; this is not a ſetting forth .of his Tithes 
within the Statute of 2 Ed.6.Cr). . But it the Parſon or Vicar 
ſhall ſuffer his Tithes (being ſevered) to lie long upon the Land to 
the prejudice of the Owner of the Ground, he may have his Adti- 
on of the Caſe (+). And whoever taketh away the Tithes, not ha- 
ving Right thereto, is a Treſpaſſer. Alſo an Action licth againſt a 
Diſlciſor for the Tisbes ; or if one cut them , and another _—_ 
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them away, an Adion lieth againſt .cither of them(e). And al- ()Paſch. 15 
though in the Ecclefiaftical Courts no Plea is allowed in Diſcharge pn nag + 
of Tithes (u); yet Lands in the hands of Eccleſiaſtical perſons _ 149 a 
may be Diſcharged of Tithes , and now lince the Statute of 31 H. (Dr. & Stu. 
8. in the hands of the Kings Patentees alſo, by Sufpenfion , Privi- 177-& in- 
ledge, or Unity (wp). And fince in the Ecclehiafiical Courts no 8 cg 
Plea (as aforeſaid) is allowed in Diſcharge, it 15 nothing firange (ow) [+ Nog 
that the Common Law holds, that the Court Spiritual hath not Cap-27-P«23%, 
Juriſdiion in matters of Tithes, where the Preſcription is de 10x 

Decimands , otherwiſe, where it is de modo Decimandi ( x ). (X/Yelv.79.2. 
The manner of right Tithing is regularly thus, viz. That Tithes 

and all other Church-Duties , ſhall be yielded and paid according 

to the Uſage and Cuſtome of the place , where they are paid : 

And of Predial Tithes, the Tenth is to be ſet apart from the Nine 

parts in the place where they grow , before the ſaid Nine parts are 

carried away 3 which Separation from the Nine parts is to be 

done in preſence of the Parſons Servant, upon feaſonable Notice 

given to the Parſon by the Pariſhioner ;' and the Parſon is to 

have reaſonable time to take away his Tithe (2). And as for (x) Broo. 
the Small Tithes , ſuch as Plants , Herbs, Seeds of Woad, Flax, hd dt 
Hemp» . &c. they are Tithable in kind , if not Compounded for. jg. £0. 
And Perſonal Tithes , ſuch as are for Profit made by Trade and 

Manual Occupations (except Common Labourers ) are to be paid, 

as they were uſed to be paid forty years before the Statute of 

2 Ed. 6. and as of right they ought to be paid, as at or before 

Eaſter ſome ſmall Sum of Money, according to the Cuſtome of the py 1, 
place 3 but without a Cuſiome nothing to be paid (a). The Tithes ,, 1A BR St 
of one thing only cannot be in ſatisfa&ion of Tithes of the ſame, (5) More. 
and other things of another kind (6b). Nor is Tithe twice payable Caſe 623. 

of one thing in one and the ſame year : Therefore if a Parſon 

hath Tithe-Fruit of a Tree felled the fame year, and made into- 

Billets.or Faggots, he ſhall not have Tithe thereof. Nor are Tithes 

Payable by any, but ſuch as have a Property in the thing Tithed, 

therefore they are not payable of things Stollen 3 nor ſhall things 

mecerly for Pleaſure pay Tithes, nor the things that are in no mans 

property 3 only the King ſhall have the Tithes arifing out of 

Ground not in any Pariſh. And if Tithe be paid to one that comes 

into the place by Simony , it is at his own peril, it after- 

wards he be forced to pay it again (c). Where Sale is or may be (c)Hob. 162. 
made of a thing Tithable , the <qualleſt way is to Jett the Par- 

ſon or Vicar have the Fenth peny made of the thing ſold: 

And although Tithe is not payable to the Simonaick, Parſon, yet 

an Incumbent wrongfully Collated by the Biſhop, may be ſuch a 

perſon as is capable of Tithes, and may Sue for the {ime (4). ()Hob.307%. 
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In Love and Piggots Caſe it was ſaid , That if a Leſſeefor years be 
Sued in the Spiritual Court for Tithes, he in the Reverlion may have 
a Prohibition. Paſch.29 El. B.R. Cro,Rep. par.1. And a Lay-man 
lawfully Intereſſed in Tithes, being diffeized thereof, or wronged 
therein, may have his Remedy for them in the Kings Temporal 
Courts. This takes not away the ordinary Remedy for them in 
the Ecclefiaftical Court ; the Law (as to that) being as it was be- 
fore the Statutes(e).Likewiſc, for refuſal to pay Tithe, or not ſetting 
forth Predial Titbes, the Parſon may Libel in the Ecclehiaftical 
Court, or he or other Proprietor thereof may Sue at the Common 
Law, or for the Subtraction thereof, at their EleRion, and recover 
the Treble value of the Tithes (F). Yet where only the Right of 
Tithes doth come in debate, and not the right of Patronage, in 
ſuch caſe it hath been held, That the Eccleſiaſtical} not the Tempo- 
ral Juriſdiction , ſhall take cognizance thereof; yea, though both 
parties claim by Preſcription, which in it ſelf is a matter Triable at 
the Common Law (g). But where the parties Litigant are both 
Ecclettaſtical perſons, and the Claim of the one be for an Annual 
Penſion out of the Parfonaye of the Other , although he claim the 
ſame by Temporal grounds, viz. by Preſcription and Real Com- 
polition, he hath his Ele@tion to ſue for the ſame cither in the Ec- 
cleitaltical, or in the Temporal Court : And by the Statute of 34 H, 
8.c.16, Ecclcfiaftical perſons may ſue for Penſions in the Eccleſi- 
aſtical Court ; but if he briogs a Writ of Annuity for the ſame, 
and declares upon the Preſcription , he hath then determined his 
EleCtion, that if afterwards he Sue for this Annuity in the Eccle- 
liaftical Court, a Prohibition will lie (þ.). If Suit be in the Eccle- 
liaftical Court between Parſon and Vicar for Tithes, Prohibition hath 
alwaics beendenied, if there be not other matter determinable by 
the Common Law. Mich. 16 Fac. B. R, Roll,Rep, But where the 
Queſtion is only between the Parſon and the Vicar, it is to be de- 
cided in the Ecclcliaſtical Court (#). Yet it is ſaid, That a Real 
Contra, though made between Eccleliaftical perſons and of Eccle- 
lialtical things, is only cognizable at the Common Law (k). But 
it a Cuſtome of Tithing be agreed by and between both parties, it 
may be ſued for in the Spiritual Court 3 but if the Cuſtome be de- 
nied, a Prohibition may be awarded, till it be Tricd at Common Law 
(1). But where therc is a Modus Decimandi, be it of Lands, ora 
certain Annual Sum of money, or other profit time out of mind 
given to the Parſon and his Succeffors, in full diſcharge of all Tithes 
inkind in ſuch a place certain if this Sum be not paid , yet may 
not the Parſon ſue tor 7ithe in kind , but for the Money in the Ec- 
cleliaſtical Court : But yet the Modus it ſelf is Triable at the Com- 


mon Law, and not in the Spiritual Court {#m). Likewile, _— 
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that the Tithes are carried away out of the Ground, it hath been 

held, Suit cannot then be commenced for them in the Eccleſiaſtical 

Court, becauſe they are then become Lay-Chattels, and the Pro- 

perty thereof is altered (#). And for the not ſetting forth of (,)Tr.12 Jac. 
Tithes, not only the Parfon or Rector , but alſo the Farmer of the B.R-CaſeRey- 
ReQory may ſue upon the Statute (o.). The bare ſevering or ſetting 29/45 $ Haze, £ 
forth of Tithes doth not make them to become Lay-Chattels , but de. ug 
thecarrying them away out of the Ground doth : And therefore if by Sdn. 
Tithes be ſevered , and ſet forth , and afterwards the Parſon Leafe Co.11-par-Dr. 
out the Parſonage, not mentioning the Tithes , the Tithes ſet forth Grane's Gale, 
(hall paſs 3 for although they be divided and fevered , yet they are > _ 

as yet Spiritual Duties of the Parſonage: But if the Tithe. be car- 

ried into the Barn, atid afterwards the Parſon Leaſeth out his Par- 

ſonage, with all Profits ,&c. thoſe Tithes thall not paſs to the Leſſee, : | 
for that now they are become Lay-Chattels (p_). It was Agreed (INE "rg 
cl:arly in Cannen's Caſe, That if a Pariſhioner fever his Hay, and it Cal ndes 
be made into Recks or Cocks , and after fell it, the Parſon cannot ſue | 
the Vendee for the Tithes thereof, but him that ſevered it , and on 

this matter Prohibition was granted. H.16 Fac. B.R. Roll, Rep. 

If a Pariſhioner doth not ſet forth his Tithes , or ſubtra&erh them 

aſtcx they be once ſet forth, the Parſon may Libel againſt him in 

the Spiritual Court ; or elſe by the Statute of 2 Ed.s. cap.13. the 

Parſon or other Proprietor of the Tithes may have their Action in 

the Kings Temporal Courts , for the not ſetting forth or ſubtra- 

Qing of them at their Ele&tion, and ſhall recover the Treble value 

of the Tithes inan Actionof Debt: for although the Treble value 

be not given to the Parſon , or other Proprietor of the Tithes , by 

any expreſs words of the Statutez yet foraſmuch as he is the party 

grieved, and hath the Right of the Tithe} in him, the Treble value 

is given to him. For whereſoever a Statute giveth a Forfciture 

or penalty againſt any one , who wrongfully detaineth or diſpoſe 

ſcſſeth another of his Right or Intereſt 3 in that caſe he that hath 

the wrong, ſhall have the forfeiture or penalty , and ſhall have his (gyMic.29 El. 
AdGion at the Common Law for the ſame, or he may Sue in the Wood's Caſes 
Eccleſiaſtical Court for the ſame(q). But in his Action at Com- —_— 

mon Law it ſcems, he ſhall recover no Cofts,as hath been Adjudged x16 6&0” 
(r). But if the Parſon or other Proprietor will ſue in the Eccle- (7) 43 El. C. 
ſiaſtical Court for the ſubtraction of the Tithes, he ſhall recover B. Sr. Moyle 
there but the double value of them becauſe in that Court he ſhall _— _ 
recover the Tithes themſelves, which is equivalent to the Treble 40 ELB. R. 
value at the Common Law (s). In another Caſe, where Debt up- Ror.599. B:- 
on the Statute of 2 E4.6. was brought, for not ſetting forth of d:/!'s Caſe. 
Tithes; the Plaintiff ſhewed, That Two parts of the Tithes did #cc- 


appertain to the Rectory, and a Third part to the Vicarage, - og 
= | that | 


i 


> — 


that he had a Leaſe for years of the Rectory, and another Leaſe of 
the Vicarage: And for not ſetting forth of the Tithes he denianded 
the Treble value: upon Noz Debet, it being found for the Plaintiff, 
it-was urged in ſtay of Judgment , that he ought to have brought 
ſeveral Actions, being greunded upon ſeveral Leaſes , as his Title is 
ſeveral. But it was Refolved., That the Action was well brought, 
in rcgard he had both-Titles in him 3 and the Action is brought 
Y v6 upon the wrong, becauſe he did not-{ett out the Tithes (t). Again, 
Charpernon & 18 Debt for not ſetting forth of Tithes upon the Statute of 2 E4.6, 
Hill's Caſe. The Caſe was, Corn was growing upon the Glebe-Lands of the 
Croe2.pa-63, Vicar, which was diſcharged of Tithes being in his own uſe : It 
happened that the Vicar dicd before the Tithe was ſevered , and his 
Exccutors did cut and carty away the Corn 3 and he that had the 
Parſonage appropriate brought the Action ; The Counſel of the 
Defendant prayed the Opinion of the Court , whether he might 
plead N7bil debet : But the Court refuſed to deliver their Opinion 
CuYTreis Jace In it, becauſe it hanged in Suit before them ('#). In the Caſe of 
B.R. Horne & Mountferd againſt Sidley it was ſaid, That where Tithes arefett out, 
"i ' "a the Parſon hath a liberty for a convenient time to come and carry 
9Þ-397* them away: And this convenience of Time is triable by a Jury 
if he exceed this, he ſhall be ſabje& to 'an Action, and then by 
Judgment of Law he ſhall be taken to be a Treſpaſſer ab initio: 
Otherwiſe, it ſhall be of a Licenſe in Fac given by the Parſon him- 
| 8: 570 {cf}. And it was holden by the Court, if the Corn had continued 
|: ſg over long, his Remedy had been by Action upon the Caſe (w). 
. Mcuntford & Andasa Parſon ought to have convenient time to carry away his 
Srdley's Caſes Tithes, fo likewiſe he ought to have for that end free ingreſs, egreſs, 
Golfir-3-pars , and regreſs, to, through, and from the Land where the Tithes are, 
330,337- 1c. Wherein if he meet with any obſtruction , he ought to ſee how he 
B.R- Wiſiman Sucs and lays his Action for in a Cafe , where a Parſon Libelled 
& Denban's fax Titbes in the Ecclefiaſtical Court, and ſet forth; That the Tithes 
Cale. were {et forth, and that the Defendant did hinder him and ſtop 
Godte329 him from carrying them away : But becauſe he did not Sue there 
upon the Statute of 2 Ed. 6. tor he did not mention the Double 
value as he ought, and it was Agreed by all the Juſtices, he ought 
. tohavedone; nor mention the Statute , as he ought alfo to have 
OE ” -3** done a Prohibition in that Caſe was awarded (x). The Grant of 
B.AJJLaGC, - -- . , s 
Hugh.Abr. | 4 Tithe for Life to b{gin ata day to come, is not good, Te/vert.1371, 
Diſmes,Se&. If a man will lett a Leaſe of his Tithes, the Leaſe muſt be by Deed, 
4+ S. 7+ and not by word only 3 therefore, it a Parſon doth De<mile his Re- 
Qtory for ycars, the Tither will paſs incluſive, although the Leaſe 
5 4 poke be by word only 3 butif the Parſon Leaſe his Tithes alone, they 
Prund:r's C, Willnot paſs, unleſs the, ſame be by Deed or Writing (y). Yet the 
adjudg. acc, Parſon may Demile his Tithes to the Owner ot the Land, fora year 


by 


_— 
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by word only, as hath been agreed by all the Juflices (2); but toa (@)M.2 Car. 
Stranger he cannot Demiſe them , otherwilc than by Deed ; And BR Bellamy 
although Tithes will ( as aforeſaid ) paſs by Contract to the Owner = __ b 
of the Soil 3 yet may the Parſon ſue the Owner for Tithes in kind ” err ppt, 
in the Spiritual Court, and (as it hath been holden) the Owner by : 
re:ſon of the Contract.ſhall not have a Prohibition (a). In which (-)Vich. 3 Ja. 
caſe the Ower of the Soil may ſue the Parſon upon the Contra& in C-- in Cr, 
the Temporal Court, and recover as much in Dammages;z but ___ 

then in his Pleading he muſt not declare of a Verbal Contra&t, but 

mult ſet forth the ſame to have been made in Writing,and fo it hath 

been Adjudged (b)). And in the Lord Shandois Caſe it was hold- (5) MV. 7 Jac. 
en by the Court, That a Suggeltion of an Agreement between him &B- in Zan 
and the Parſon, in conſideration of a certain Sum to be yearly paid *** Gates 

to the Parſon during their Joynt-Lives, and his continuing Par- 

ſon, that his Mcfſuage and Lands in the Pariſh of D. and the Te- 

nants thereof , ſhould be diſcharged from the payment of Tithes 

thereof, ſhewing, that the ſaid yearly Sum was paid accordingly, 

and that notwithſtanding the Defendant ſued the Plaintiff, being 

his Farmer, for Tithes ; In this Caſe it was held, That this was not 

a ſufficient Surmize to maintain a Prohibition: For an Agreement 

to be diſcharged from Tithes,, may bea year by word 3 but to have nile 
ſuchan Agreement for life or years, cannot be without Deed (c). B.R.in aw:s 
Likewiſe in an EjeGione Firme brought of a Leaſe of Tithes, the & Brayfield's 
Plaintiff did not ſhew , that the Leaſe was by Becd : and becauſe Cafe. Cro. 
Tithes cannot paſs without Decd,after aVerdict found for the Plain- \;H* Neſt & 
tiff; It was Ruled to be ill,and Adjudged for the Defendant (4). To Mewires ar b=g 
conclude,In the 19 EL.B.R.it was debated .whether Tithes were Jure 8& Rolls & 
divino,or by the Conflitution of men only? The Judg.were all it ſeems © #'s Caſe. 
of Opinion, That they were due as well by the Conſtitution of Kings HG uGge 
25 by the Law of God(e ). And therewith doth Dr.&* $t#.166. if the (d)P.19 Jac. 
Qu.be de2uota parte:For there it is held,that the 60 partis due only B.R. Bothe & 
by mans Law. And the Opinion of Gerſon the Divine,is cited in his Cr9mpton's C, 
Treatiſe, Entituled Regnule Morales,where it is ſaid, Solutio Decima- p wongtg—r TYs 
rum Sacerdotibus eſt jure Divino, quatenus inde ſuſtentur ; ſed quead pq EV 
hant\quam illam partem aſſignare, aut in alios reditus commutare, Po- (f)Dr.& $1; 
ſitivi juris eft. And elſewhere, Non vocatur portio Caratis Decima pars, .156.& 19 E.. 
ims eft interdum viceſima,aut triceſima(f ). And inHenſloe*s Caſe,Co.g. ny oy q nB.R. 
par.it is ſaid, That Tithes, Quatenus Tither,were Spiritual things,and, Hogh _ 
due ex jureDivino,and were not accounted as Temporal Inheritances Piſmes Sc 1, 
(gz). Hence it is, That where a Parſon leaſed all his Glebe Lands, S$.11,12. 
with all Profits and Commodities, rendring 13 5. 44. pro omnibus Her ſloc's 
exattionibur & demandis ; and afterwards Libelicd inthe Spiritual 6," par 
Court againſt his Leſſees for the Tithes thereof. It was the Opinion ; 
of the Court, That Tithes arc not things iſſuing out of Lands, 
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nor any Rent or duty, but Spiritual; and if the Parſon doth Releaſe 
to his Pariſhioners, all Demands in his Lands, his Tithes thereby are 
(b)Tr. 31 El, not extin& 3 and therefore a Conſultation was granted (b). And 
B.R. Stz/« & jnthe like caſe it hath been Adjudged , That the Leffce ſhould pay 
_— Caſe. Tithes to the Parſon, for that they are jure Divino due, and cannot be = 
> 32 liz. included in Rent (7). 
in Babbirgroms If a Pariſhioner ſets forth his Tz#hes, and ſever the Tenth part 
Cale. frem the Nine parts juſtly and truly, although he doth not give Vcr- 
ſonal notice to the Parſon, nor general notice in the Church of the 
time of ſetting forth his Tithes, whereby the Parſon might be pre- 
ſent at the ſetting of them forth, and to ſee that it be juſtly done ; 
Mich-13 Car. yet it is a good ſetting forth of the Tithes, as in the Caſe between 
B R.Chaſe & Chaſe and Ware, in a Writ of Error upon a Judgment tin an Aion 
= _ _ upon the Caſe againſt the Parſon, for leaving his Tithe of Hay upon 
13 Car.rot, he Pariſhioners ground after notice of tetting them forth, whereby 
564 the Pariſhioner loſt his Graſs there, But it was not alledged , that 
the Parſon had notice of the time of ſetting them forth 3 and yet 
the Court affirmed the Judgment againſt the Parſon. 

A. Parſon in Conſideration of 20 s. yearly, promiſed to B. that B, 
ſhould pay no Tithe for a certain Wood, per parol; and in Conlide- 
ration thereof B. promiſed to pay the 205. yearly, and this Agree- 
ment was during their Lives. B. made a Leaſe at Will of the 

Trin. 21 Jac: Wood 5 the Leſſee had a Prohibition againſt him , for the Agree- 
B.R.Zenmet Ment wasgoodz and Fermysx demandcd, what Remedy againlt the 
verſ. Snell, Leſſee for the2o 9. Doderidge, None; but he ſhall have Acion 
Rol.Rep- on the Caſe againft B.or his Executorsbut the Leſſee for years may 
; phat have Aion againſt the Parſon, if he Sue him in the Eccleſiaſtical 
Court. For the Caſe was, There was an Agreement per parol made 
between $S. Parſon, and B. the Pariſhioner : B. promiſed to S. for 
himſelf, his Executors and Aſſigns, to pay him Ten load of Wood, 
and 101. for the Tithe of a Wood during the life of S$. AndS, 
promiſed not to Sue him,&c, for any other Tithe. B, dies, his Exe- 
cutor madea Leaſe at Will of the Wood; the Queſtion is, whether 
theTenant at Will,may take his Action againſt the Parfon who ſued 

him for other Tzehes,efc. | 
In a Prohibition againſi a Parſon who ſued for Tithes,it was Surmi- 
Svil & Woods ed, That the Clerk of the Parith and his Predeceſſors, Afﬀittants to 
Cafe. Cro» the Miniſter, had uſed to have five ſhillings for theTithe of the Lands, 
-— was where.&c. It was the Opinion of the Court, That if this Spec1al 
matter be ſhewed in the Surmize,it might pcrhaps be good by reaſon 
of long continuance : But they held that by Common intendment, 
Tithes are not payable to a Pariſh-Clerk,and he is no party in whom 
a Preſcription can be alledged , wheretore a Conſultation was a- 


warded , 
The 


— 
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The Parſon of T. ſued for Tithe-Wood of the Park of T. fora 
Prohibition it was furmized, That he and all thoſe,&c. time out of SOS ge” 


mind, &c. had uſed to pay to the Vicar of T. ten {hillings yearly Caſe 

for all Tithes of Wood growing in the place , and the proof was, cro, par-1. 
That he paid ten ſhillings for diſcharge of Tithe-Wood in the Park 

and two Other places: The Prohibition was denied, and a Conſul- 

tation awarded,becauſe the right of Tithes between the Parſon and 

the Vicar came in queſtion, and becauſe the party failed in the proof 

of his Preſcription. 

In a Prohibition to ſtay Suit for Tithes, ſurmizing that he ſet 
forth his Tithes, and for ſome reaſonable cauſe he detained part of 
them : And the Parſon ſued him in the Eccleſiaſtical Court 3 upon ,,, a , 
which it was Demurred 3 becauſe by the fetting forth they were Caſe. 
Lay-Chattels. But the Court held, That the Prohibition did not Cro, pare, 
liez for againſt the party himſelf, who ſetteth forth his Tithes, a 
Suit is maintainable in the Eccletiaftical Court, if hedetains them, 
although he might have his Remedy for them at the Common Law: 
Otherwiſe, if they wete taken away by a Stranger aſter they were 
{ct forth. 

For a Prohibition it was Surmized , That he had uſed to pay the 
Tenth ſheaf of Corn, the Tenth Cock of Hay, the Tenth Fleece 7-914» and 
of Wool (and fo the like) in fatisſaQion of all Hay, Corn, Cattel, 7obnſon's ©. 
&c; And it was held, That it was no ſufficient Surmize for a Prohi- Gro-par-1+ 
bition, becauſe that which he uſed to 'pay is but the Tenth in 
kind. 

In Sands and Pruries Caſe the queſtion was, whether Tithes were DN 
grantable by Copy: It was Objeded they could not, becauſe it is Cro. ibid. 
againſt the nature of Tithes , whereof none could have property 
before the Council of Lateras, and it was impoſſible there ſhould 
be any Cuftome to demiſe them by Copy, when none had intereſt in 
them, and they cannot be parcel of a Mannor, for they are of ſeve- 
ral natures, though united in one mans hands: But by the Court 
Reſolved, they might be granted by Copy, fo it had been time 
ſo out of mind. | 

A Pariſhioner ſevered his Tithes, but beirg.in a Cloſe, the Gate 
was locked , fo as the Parſon could not come at them: The queſti- 2/achwe!:*s 
on was , whether the Gate were locked or open, and thereupon a Caſe. 
Prohibition brought. The Court was of Opinion, that although Cro-par-1. 
the Tithes were ſevered, yet they remain Suable in the Eccletiaſtical 
Court, and then the other is but a conſequent thereof, and Triable 
there, and the Prohibition denied, 

In Sharington and Fleetwood's Caſe it was Reſolved, That if a 
Parſon Libels for Tithes, and a Prohibition is granted, and after he More's Reps 
Libelleth for the Tithes of another year, the firſt Suit not Þcing 
Mmm 2 de- 
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determined, an Attachment upon the Prohibition lieth againſt 
him. And in the Caſe between Talentire and Denton, where the 
Bithop of Carliſle being ſeized in Fee of Tithes in right of his Bi- 
ſhoprick, made a Leaſe of them for Three Lives, rendring the an- 
cient Rent , the Tithes having been uſually demiſed for the fame 
\cnt; It was Reſolved, That the Leaſe was not good agzinfi his 
Succeſſor , becauſe he had not remedy for the Rent by Diltreſs or 
Action of Debt : Otherwiſe it had bcen, if only a Leaſe tor years, 
tor there Debt licth for the Rent. 

In Leigh and Wood's Caſe it was Reſolved, That if the Owner 
ſets forth his Titbs, and a Stranger takes them, no Suit ſhall be for 
theſame in the Eccleliatiical Court , but it the Owner himſelf, at- 
ter he hath once ſet forth his Tithes , takes them away again, tle 
Parſon may Sue him in the Ecclclialtical Court for the ithes, 

F, Libelled in the Ecclefialtical Court againſt H, for Subtraction 
of Tithes ; the Defendant there pieaded, That he had divided the 
Titbes from the Nine parts. And then the Plaintiff made Addi. 
tion to the Libel (in nature of a Replication ) viz, That the Dc. 
fendant divided the Tithes from the Nine parts, 2uod predifi. the 
Plaintiff nou fatetur, ſed prorſus diffitetur ; yet preſently after the 
pretended Divilion, in fraudem Legis, he took and carried away the 
ſame Tithes, and converted them to his own uſe : and thereupon 
the Plaintiff obtained Sentence in the Eccleliaſtical Court, and to 
recover the Treble value according to the Statute of 2 Ed.6.cap.13, 
And thereupon H. made a Surmize, that he had divided his Tithes, 
and that the Plaintiff ought to Sue in the Ecclcfiaftical Court for 
the Double value, and at the Common Law for the Treble value. 
But it was Reſolved by the whole Court, That the ſaid Divition 
mentioned in the Libe], was not any divition within the Statute of 
2 Ed.6, c.13. For that Act provides, That all the Kings Subjeds 
henceforth, ſhall truly and juſtly without Fraud , divide, ſet out, 
yicld and pay all manner of other Predial Tithes in their proper 
Land: Soas when he divides them to carry them away, he divides 
them not juſily without fraudz and therefore the fame is out of 
the Statute; and where the words of the Statute are divide, ſet ont, 
©, | their Predial Tithes,&c.and it any perſoncarry away his Corn 
and Hay,and nther Predial Tithes,&c,And to make an evation out of 
theſe words [this Invention was deviſed |z the Owner of the Corn 
by Covin fold his Corn, before Severance, to another , who as Ser- 
vant to the Vendee reaped it, and carried it away without any Se- 
verance , pretending that neither the Vendor , becauſe he did not 
carry them away 3 nor the Vendee, becauſe he had no property in 
them, ſhould be within the Statute: But it was Relolved, That the 
Vendor ithould be charged in that caſe with the penalty of the Sta- 
tute, 
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tute, for he carricd them away, and his fraud or covin (hall not 
help him. Vid. $ Ed.3.290. 9 H.6.41. 33 H.6.5. Butit was Re- 
ſ!lved, That the Piaintiff cculd not Sue im the Ecclefiaſtical Court 
for the Treble value, but for the Double value he might, 
A Parſon Libcls in the Ecclefiaſtical Court upon the Statute of 
2 Ed.6,cap.13. for Tithes, The Caſe was this, The Pariſhioner #hereupon 2 
ſets them out according to the Statute 3 but they being fo ſet our, nn hogs 
he would not ſuffer the Parſon to come and take them away , think- en y 
ing by this mea1's, and this way to avoid the Statute : And upon Conſultation 
this the Paſon Libels ic the Eccleſiaſtical Court for theſe Tithe ; ſhall be grants 
the Defendant ithere Surmizes , That he did not hinder him from *© 
the having of his Tithes, but ſaith, That he did hinder him in com- 
ing for his Tithes one way ( which was the uſual way ) but that he 
might have come for them another way: And upon this a Prohi- 
bition was prayed, and granted, ſuppoſing that there was no quzſti- 
on at all as touching the payment of Tithes , but as touching the 
Way to come for them; and upon this whole matter the Parſon 
prayed a Conſultation. The whole Court were clear of Opinion, That 
ſuch a ſetting out of Tithes, as the ſame appeared here to be in this 
Caſe, without ſuffering the Parſon to come and take away his Tithes, 
that this is a fraudulent and no good and ſufficient ſetting forth of 
Tithes , according to the Statute, and as the Statute doth require, 
which ought to be a fruitful and effeQual fetting forth of his 
Tithes; forin ſo doing, he ought to ſet forth his Tithes , and alſo 
toſuffer the Parſon to come, have, and to take away his Tithes ; 0+ 
therwiſe, unleſs he do alſo perform this,the ſetting out of his Tithes 
here is to no purpoſe for to excuſe him, and to the Surmize here 
made for the Way. The whole Court clear of Opinion 8 That this 4 Conſultatian 
is no waics at all material, and fo without any further motion or £'4##«4. 
Arguments, by the Rule of the Court, a Conſultation was grant- 
cl, Vid, Buljir. par.1. fe.108. Hill. 8 Jar. 


Of Tithes. 


(a)Hob.44- 
297. 


(5) Co.2:-par. 
Inſt.655. 
More 46,47. 
Cro-Jac. 608. 


V 


ag wk though not Tithable of it ſelf, yet may be given as 
| Modus Decimandi , Per Aſſiſas Foreſte , and other Records, it 
doth appear, that Tithes have been paid, even of Veniſon, in divers 
parts of England. 

Vetches, Tares, and the like, eaten by the Cattel that do the Huſ- 
bandry in theſame Pariſh, be it eaten on the Ground or elſewhere, 
are not Tithable , unleſs the Parſon hath a Special Cuſtome for 
it. 

Vine is Predial Tithe. Co. Magna Charta,649. 

Unity of Poſſcflion, or Unity of the Parſonage and Lands, which 
ſhould pay Tithes, in the hands of Religious and Eccleſiaſtical per- 
ſons: By this Unity of Poſſcilion Tithes are not now diſcharged in 
Right, though in Payment ſo that it is not to be pleaded as a Diſ- 
charge of Tithes, but as a diſcharge of the Payment of Tithes (a), 
This Unity hath been often Reſolved to be a good Diſcharge of the 
payment of Tithes within the meaning of the Statute of 31 H.8, 
(b). Originally this Unity was, where an Abbot, Prior, &c. time 
out of mind had been ſeized of Lands in themſclves Tithable, and 
alſo of the Rectory of that Pariſh wherein ſuch Lands did lic ; So 
that Unity of the Parſonage and Lands, which ſhould pay Tithes 
by Appropriation or otherwiſe, in the hands of Religious and Ec- 
clefialtical perſons, had diſcharged from the payment of Tithes : 
and now fince the ſaid Statute of 31 H.8. fuch an Vnity of Poſ- 
ſc(Tion in the (1id Religious Houſes, and Lands, and Perſons, ſhall be 
a Diſcharge for the Kings Patentee for the Lands that came to the 
Crown by the ſaid Statute. But then it was Refolved , That ſuch 
an Vnity mult have been Jaſta, Libera, Zqualis, and Perpetus. It 
mult have been Jaſta, claimed by Right, by good and lawful Title, 
and not by Diſlcilin, or other extortious and unlawful Adts 3 for 
fuch an Unity had not been a good diſcharge within the Statute, 
2. It muſt have been Z#9zalis, that is, there muſt have beena Fee- 
imple both in the Lands and in the +Tithes, .as well of the Lands 
upon which the Tithes are, as of the Parſonage or RcQtory 3 for it 
thoſe Religious perſons had held but by Leaſe, that had not been 
ſuch an Vity as the Statute intended. 3. It muſt have been Libera, 
free from the payment of any Tithes in any manner 3 for if their 
Farmers, Tenants at Will, or Years,had paid any manner of T ithes 
before the Diſſolution, it may be a ſufficient Bar to avoid the Vnity 


pleaded in diſcharge of Tithes. 4+ It mult have been Perpetns, 
time 


of Tithes, 


time out of mind, that ſuch Religious Houſes were Endowed , and 

ſuch Religious Perſons had in their hands both the Land and the 

Rectory before the memory of man , or as. it ſeems ( according to 

the Rules of Common Law) before the firſt of R. 1. Diſcharged of 

Tithes; or if the Appropriation were Ancient , as in the timeof 

Ed. 4+ fuch is ſaid to be a good diſcharge of Tithes, either on the | 

account of Perpetual Unity or of Preſcription (c), And at this (©2 Sr: _ 

day ſuch an Vnity is ſaid to be a good diſcharge of Tithes in the bong al 

hands of the Kings Patentee, within the Statute of 31 H. 8. (4). & Hugh.atr. 

There may be alſo (as appears at the Common Law) an Unity of Diſm.SeR. 3. 

Poſſeſſion, different from the former, which ſhall likewiſe diſcharge 5 17- 

from the payment of Tithes; but ſuch Diſcharge is only pro tem- _ — . 

pore, and therefore though it be an Vzity of Poſſeſſion , yer it is not xupp.}, Cafe. | 

a Perpetual Unity in the ſenſe aforefaid : As if a Parſon of a Church 

purchafeth a Marnor within his Pariſh, by this Purchaſe, and Vanity 

of Poſſeſſion, the Mannor which before was Tithable ; is now be- 

come Nox Decimabily , becauſe he cannot pay Tithes to himſelf 3 

but if he mak*th a Leaſe of his Parſonzge and ReGory to a Stran- 

ger» the Parſon himſelf ſhall pay Tithes of his Mannor to his Le(- 

ſee 3 and ſo if the Parſon maketh a Feoffment of his Mannor, the 

Feoffee ſhall pay Tithe to the Parſon , becauſe Tithes are due by the 

Law of God ex Debito,and cannot be extin&,into whoſe hands the 

Lands come, unleſs they come to the hands of the Parſon him- 

ſelf (e). (e) Mich. 30 
Underwood is Tithable, and of Underwoods: digged 'up by the 75nd 43+ 

Roots Tithe ſhall be paid , and ſo of Hedge-rows (f') likewiſe of | bu CB. _ 

Underwood fold ſianding the Tithe ſhall be paid, and that not by 7ing'on's Cal. 

the Seller, but by the Buyer. But Underwood uſed for fencing of (g)Hil1s Jac. 

Corn or Paſture pays no Tithe(g). An Action of Treſpaſs was wm AdJudg, 

brought by a Parſon againſi a Vicar for Underwoods, and cachof _ _ 

themdid claim the Vaderwoods by Preſcription as his Tithes , that 

(although their claim was by Preſcription,) yet becauſe the right 

of the Tithes was in debate only, the Temporal Court was oultcd 

of the Juriſdition of them(h), But if a Parſon or Vicar claim ng Ed.4. 

a portion of 'Tithes by Preſcription only , which is a Temporal ” 

thing, and ſueth in the Spiritual Court ; it was hojden that a Pro- (1)29 Eliz.B 

hibition lieth (7). R. by gh 
In a Prohibition to ſlay Proceedings in the Eccle{taftical Court, and cl. rk 

upon a Libel there by the Parſon fot Tithe of Vaderword, by rea- JNiices. 

ſon of a Preſcription is Now Decimand), for the TVilde of Kent , 

this I/0:d growing in the 1/ilde of Kent, Hendea n:oved the Court Mict- 32 Tacs 

for this Prohibition, for theſe Reaſons, (1) A whole Countrey pc- a ps 

nerally m3y Preſcribe in Non Decimand), in a particular place, and pj, © 

a5 a whole Countrey may ſodo, by the ſame reaſon a particuiar Bulfir.par. 4. 

perſon 


w_— 
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perſon may. A ſecond Rezfon 3 The Statute of 2 Ed.6.cap.13.givcs 
life unto this Preſcripzion, for this particular place and precin&, 
Coke Chiet Juſtice. By Li#dwood, a whole Countrey may Preſcribe 
in nou Decimand», and ſo is Dr.& Sta.cap. ult. fo. 166, bo Butit 
is with this Proviſo, ſo that there is b<fides this Maintenance for the 
Parſon; otherwiſe the ſame is not good, The Statute of 2 Fd. 6, 
cap.13. aids you not at all in this Cafe, for a private man cannct in 
this manner Preſcribe: And to ſay, that the Conqueror never con- 
quered this place 3 this is but Biſtorical and Apocryphal, for he 
was Conqueror by Compotition had. It is true”, that in former 
time, long fince this place was not Tithable, becauſe there was no 
Food there but great Timber-Trees, which wcre not Tithablez but 
theſe being now cut down, waſted, and deſtroyed by the Iron-Mills, 
and as in many other places now this place which was not Tithable 
before,being now Vaderwood,and converted into Tillage or Paſture, 
is now become Tithable. and Tithe ſhall be there paidz and if Waſte 
and Barren Ground, for the which no Tithe hath ever been paid, 
if the ſame be now meliorated and converted into Tillage ; now 
by the Common Law Tithes ſhall be preſently paid for-this, unleſs 
the ſame be within the Proviſo of the Statute of 2 E.G. of Exern- 
ption from payment of Tithes for a certain time after the meliora- 
tion of the ſxme, as appeareth in the Statutez otherwiſe Tithes 
ſhall be paid preſently: No Tithes could formerly be paid here in 
this place, becauſe there were only great Timber-Trees here grow- 
ing 3 but now clearly they ought to pay Tithes for the Vaderzwoodr, 
and this is the only Demand here. The whole Court was clear of 
Opinion, That no Prohibition ſhould be. here granted in this Caſe, 
but that Tithe ſhould be paid. Coke:, Will you allow the Parſon 
here in this place Tithe-Hay and Corn , and not Tithe- Wood ? 
Doderidge, by Lindwood and Dr.& Stud. a whole Countrey may be 
diſcharged from payment of Tithes 3 but this at the tirſt of necef- 
lity ought to have a lawful Commencement by way of Compoli- 
tion, or, &c. Coke agreed with him herein , and laid unto Henden, 
Shew unto us an Ancient Writing , by way ot a Compoſition for 
your Diſcharge of payment of Tithes ; the Statute of 2 Ed. 6. 
makes againſt you there, though no Tithe was ever paid , yet upon 
the melioration of the Land 1 ithes ſhall be paid preſently, it the 
Statute had not been made. The Court were all c)car of Opinion 
againlt the granting of a Prohibition , and fo no Prohibition a- 
wardcd, 


WW Ages of Servants of the Plough ſhall not pay any Tithe, as 
hath been Reſolved, Paſch, 14 Fac. B. inter Parſon Ellz and 
Drake 3 and Prohibition granted accordingly , although the Libel 
was but for the Tithe of a Third part of their Wages, leaving the 
reſt free; for it was ſaid, That by the ſame reaſon that the Cattel 
of the Plough are free of Tithe, the Wages of the Servants that 
follow the Plough are Tithe-free alſo. | 

Taſte Paſture Lands.if Tithes in kind be paid for Lambs,Calves, 
&c. feeding and couching thereon, Tithes ſhall not afterwards in the 
ſame year be paid for Agitiments on the ſame Waſte Paſtures, Waſte 
Grounds, not certainly known in what Pariſh, and Cattel feeding 
thereon, the Tithe thereof belongs to the Parſon of the Pariſh 
wherein the Owner of the Cattel doth dwell. 

Wax of Bees is Tithable by the Tenth weight thereof; Tithes 
ought to be paid in kind de jure of ax and Honey of Bees in 
the Hive. Mich, 15 Car. B. R. inter Barefoot & Norton , Ad- 
judged in a Prohibition upon a Demurrer, and a Conſultation grant- 
ed. * 
Iſillowes, growing in the ſoil of a Mannor, felled, are not (asis 
faid) Tichable , though it be walte to fell them(2)). No Tithes 
ſhall be paid of 1/i1lowes in a Countrey where they are uſed for 
Timber (6b). , Sed ©.as to the former; for a Record of a Prohihbi- 
tion was ſhewed to the Court , where a Prohibition was awarded 
to the Spiritual Court for Tithes of 1Yillowes upon a Surmixze, * 
That they are of uſe as Timber in the County of Sonthampton. 
And in that Caſe it was ſaid, It 7/illowes grow within the Site of a 
Houſe, it is Waſte to fell them3 yet it they be felled , that Tithes 
ſhall be paid of them (<c). 


2 H.4.R of, 
Par-1u. 99. 


(a) Hot.219, 


(4) Hob. Reps 
ale 23 


e)P.14 Jac. 


( 
C.B.ror-1918, 
G- ffly & Yin 


Woad yields a Predial Tithe, and regularly tobe computedfin- 4r's Caſe. 
ter Minutas Decimassz yet in ſome Caſes may be Great Tithes in Hob» 219. 


places where it is much fowed as in Udall and Tindall's Caſe 


(d). The Caſe was , That in Treſpaſs for taking of two Loads > 


of IVoad; the Jury found , That if they were Minnte Decime , 
then the Jury tound the Defendant guilty, if they were not 
Minute Decime , then for. the Plaintiff; Te was faid for the 
Plaintiff, That without more Circumſtances it ſhall not be 
intended Minute 'Decime , tor- it may be, That a great quan- 
tity of Woad may be ſown, and the greateſt part of the Com- 
modity in the Pariſh may conlilt in it, for Minute Decime 
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CF) Paſch. 
42 EliZe 


(2) Rol. 1.643» 
v.2.Bulftr.27. 
(hb) Adjudg. 

Trin. 19 JC. 
B.R. 


(:)Ad)Judg. 


are but of ſmall conſideration in a Parith, as Herbs in a Garden,and 
ſuch like: and therefore Ioad ſown in a Field is not Minute Deci- 
me, It was Reſolved by the Court, That Woad growing in the 
nature of an Herb, the Tithe thereof ought to be accounted Mi- 
aute Decime, and belong to the Vicar» And the Dean and Chapter 
of Norwich Caſe (f.) was vouched to prove it , That the Tithe of 
40 acres of Land fowed with Saffron, did belong unto the Vicar,and 
not to the Parſon, becauſe they were Minute Decime. Hill. 1 Car, 
C.B. Sir Rich. Udal and the Vicar of Altons Caſe. Cro.3. par.2o, 
vid, Hutton 77. the ſame Cale. 

I)ord is computed among the Predial Tithes, as alſo among the 
Great Tithes 3 yet it hath been Reſolved , That if a Vicar be only 
endowed with the Small Tithes, and hath by reaſon thereof al-_ 
waics had the Tithe-Weod, that in fuch caſe it (hall be accounted a 
Small Tithe; otherwiſe it is to be accounted among the Great 
Tithes (g.). Wood, or agreat Wood conliſting for the moſt part of 
Underwoods, only ſome Great Trees here and there fparſim there- 
in, the whole Wed is Tithable, unlefs they be ſpecially exempted 
(Þ). Bur if the Wood for the molt part conſiſt of Timber-Trees, 
only ſome ſmall parcel of Underwoods or Buſhes in the ſame , no 
Tithe ſhall be paid for ſuch Wood; the-Timber-Trees do in that 


H311.16 Jac caſe priviledge the reft of the Wood (i). Wood converted into A- 
CB Leonards 
Caſe.& 4 El. 
B.R. Foſter & 


rable, ſhall not be diſcharged of Tithes, as Barren Land within the 
Statute of 7 E.6. Trin.12 Fac.B.R. Caſe Maſchal & Price. Roll.Rep. 


Leonard; C, The Tenth acre of Wood in a Coppice is a good payment of the 
Adjudg'd ac: Tithe , ſpecially if ſuch be the Cuſiome of Tithing Wood in that 


cording'y» 
Cro.2.pare. 
I99,aCC. 


Countrey z otherwiſe Wood in a Coppice or the like, cut and ſold, 
the Tithe thereof is to be anſwered not by the Buyer,but the Seller, 
as ſomeconceive ; which by others is oppoſed, who hold, That the 
Buyer, not the Scller cf FH ods felled to be ſold, ſhall anſwer the 
Tithe : the Reaſon is, becauſe Tithes do follow the Fruits z yet the 


(k)By #Zebare Parſon for his Right , hath his Remedy againſt either : But Wood of 


Ch. Juſtices 


Coppices or Trees that one cuts and ſpends in his own Houſc- 


£19.00 4 Ja keeping, though he ſpend much, is not Tithable (k, ), unleGs the 
(n)M.15 Jac, Parſon canalledge and prove a ſpecial Cuſtome to the contrary (1); 
C.B. Whice & for generally Wood uſed for Fewel in Houlc-keeping is not Tithable 


Bickerſtaffs 
Caſe. 


C»)Tr.4 Car, 
C.B., Non &. 


(m), ſed Du. the Cuſtome, it being not fo per Legem terre (n). 
Nor is there any Tithe to be paid for ſuch Wood as is cut for Hop- 
poles, where Tithe is paid of the Hops (o). But where Wood is 


Farmer. Caſe grubbed up, the Land that thereby is made fit for the Plough, ſhall 


vid Rol.n, 
636el. I, 


And it the Tithes of Wood, after the Inhert- 
tance thereof ſold be ſubtracted. the Parſon may by the Canon Law 
implead either the Buyer or the Seller at his choice , though he can 


recover but of one 3 biit now by the Statute (p)) the Seller only 
unto 


——uc 


of Ties, 459 
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unto Treble dammages. If there be Parſon and Vicar in one 

Church, and the Vicar hath the Tithe of Woods , and the Parſon 

the Tithe of the Paſture, and Wood be felled for Fencing and en- 

cloſing the Paſture, the Vicar ſhall not have Tithe of the Wood (q)). (@)Hill 15 

WVodlands converted into Arable or Tillage is not diſcharged of Jac.C.B. #19: 

Tithes as Heath > Waſte, or other Barren Grounds , within the & £/#: Caſes 

Statute of 7 Ed.6. Trin.12 Jac. B.R. Cafe Maſchsll ver(. Price, in AEG. 

fin. Roll.Rep. A Prohibition in another Cafe was granted to fiay a 

Suit for Tithe- ood, upon a Surmize, That the Y/+0d was ſpent in 

his Houſe for Firing, and ſhews , that the Cuſtome in the ſame Pa- 

rith is, That the Owners of any Houſe and Land in the ſaid Pariſh, 

who pay Tithes to the Parſon , ought not to pay Tithe of Wood 

ſpent for Fewel in their Houſes : And Iflue being upon this Cu- 

fiome, it was found for the Defendant, It was moved in Arrett of 

Judgment , That although it be found there is no ſuch Cuftome, 

that yet he ought not to pay Tithe for #od ſpent in his houſe, nor 

tor Fencing-ſtuff for Hedges, but per Legem terre ought to be diſ- 

charged of them: But it was Reſolved by the Court, That it is 

not de jure per Legem terre, that any be diſcharged of them 3 for it 

is uſual in Prohibitions, to alledge Cuſtomes, or by reaſon of other 

Lands whtreof he pays Tithes,that he is diſcharged of that Tithe, Cr) Tr.4 Car 

but not to alledge , that per Legem terre he is diſcharged: And in CB Cro.r,.. 

this Caſe, the Plaintiff in the Prohibition having alledged a Cu- par.$o. Ner- 

ſome, and it being found againſt him, it was Adjndged for the *9n 3 Fer- 

' Defendant , that a Conſultation ſhould be awarded (r), By Cu- 797 * Cafe. 

ſtome Tithes may be paid for ood ſpent in a mans own Houle. (:) Hob, 288 

Mich. 14 Jac. B, Watley and Hanberry, Agreed. And albeit there & 219, Rot. 

are ſome Trees , of what age or bigneſs ſoever they be, are regu- 640.9. 6,7,8. 

larly to pay Tithes, as Willows, Haſels, Hollies, Maples, Birch, Al- Noy 30, 

ders, Thorns,&c.(s)3 yetif they are cut for Fencing of Grounds, IG = S 

or for Fewel to be fpent in the Houſes of the Owner within the gg2, Gro. E1. 

ſame Pariſh, no Tithes ſhall be paid thereof, unleſs it hath been o- 459, 609.8 

therwiſe by Cuſtome (t). Alſo Food cut for Burning of Bricks, Cro-Car. 113. 

to be uſcd for repair of the Owners Buildings in the ſame Pa- te" | 

riſh, pay no Tithes: otherwiſe, if uſed for Bricks to fel] , or for py 7th 

making Houſes not of neceſſary: habitation , ſo as the Weed in its (y)Rol.1.645. 

own nature be Tithable (x). Likewiſe Tithe ſhall not be paid of 2-89, 10. 

the Roots of ſuch Coppice-Wood, as paid Tithe at the cutting there- (w) —— 

of, if ſach Roots were ſoon after the cutting ſuch Wood, grubbed up Trig "I 

to cleanſe the Ground (w). If Woodlands be mixt with Woods B.R.2uck- 

partly Tithable , partly not Tithable 3 it hath been held , That if 5» /. verſ. 

the Major part þe not Tithable, it ſhall priviledge the reſt; but if — 

the greater part be Tithable, then al) that is Tithable ſhall pay B.Reper Sw 

Tithes (x). Touching the manner of —_ of Wood and "uy den Parſ.Law 
nn 2 an 
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and how the Tithes thereof are to be paid and delivered,the Reader 
(3)Co.11 par. for his better ſatisfaction may conſult the Authors in the Mar- 
48,49,87 opent ('y). | 
(IS The Parſon of He#ley brought an Action of Debt for 600. up. 
94.8 NE. on the Statute of E, 6. for not ſctting forth Tithes of Food, and 
150.Dot.% ſhews, that the Defendant had cut down 200 Loads of Woed, to the 
Stud.69. value of 2001. and faith, that the Tenth part of that did amount 

to 200 1, and ſo he brought his Adcion for 60 1. upon the Statute; 

Paſch.s Jac- And the Plaintiff was Non-ſuit for onefault in his Declaration ; 
+: ®ghy 59" for whereas he declares the price of the IPood to be 2001. it was 
Brownl-Rep. Miſtaken, for it ſhould have bcen 20007, for he demanded more 
pa-1.4Hicns for the Tenth part than the Principal is, by his own ſhewing. It a 
of Deb.. man buy 1/o0d Tithable, and burn it in his own Houſe, he ſhall not 

pay Tithes thereof, as hath been Reſolved. And no Tithes ſhall be 
paid for 1/ood cut and employcd for the encloſures in the Husban- 

Tr.14 Jac. B* dry, Alfoif a man cut Word and burn it tomake Brick for rc. 
#s: j=wira '* pairing of his Dwclling-houſe for himſelf andhis Family within the 
T:.38 E. B, Pariſh, no Tithes ſhall be paid for that Wood, in regard the Parſon 
R. Par. Xa» hath benefit bythe labour of the Family :' otherwile it is,in caſe the 
Se P atteſon-8 Bricks were only to enlarge his houſe within the Pariſh, and more 
4; dec Sng than needful for his Family, as for his pleaſure or delifht. If a 
Nixon.per Cur, 130 (ell ood to me, and I burn it in my houſe, the Vendor ſhall 

ftand charged for the Tithes thereof , and not the Vendee, for no 
Tithes are due for Wood burnt in the Pariſhioners houſe, as hath 
becn Reſolved. Faſch. 14 Fac. in B. Parſon Ellis & Drakes Caſe, 
and Prohibition granted accordingly: Although it was ſaid , That 
by the Civil (or rather Canon) Law, the Parſon hath his Elc&ion 
to Sue either of them; which is contary to the Common Law. 
In the Lord Clanrickard”s Cale againſt Dame Dentox, the Plain- 

Mich Ja tiff ſurmized to the Court, That all the Vill. of Kent , which isa 
BR. ed 6 © Precin& containig above forty Pariſhes time out of mind, &c. have 
Rep-Par-2, been diſcharged of the payment of Tithes of Hood under the age 

of 20 years, and the Defendant had ſued him in the Eccleliaſtical 
Court, and hereupon had a Prohibition. And the Defendant Tra- 
verſed the Cuſtome, whicha Jury was taken at the Bar totry 3 and 
for inducement of the Cuſtome, Lindwood was produced in Cap.1e 
Decimis, where it is ſaid , That before that time Tithes were not 
paid for Hood, which .is.contrary to the Old and New Teſfiament, 
and that Aﬀertion is made by Stratford Archbiſhop of Canterbury, 
for that this was a Provincial Conſtitution, that at that time, viz, 
17 E.3.Tithes of Sylva cedza (hall be paid ; By which Conſtitution 
the Comminalty tinding themſelves grieved, exhibited a Bill in Par- 
liament the ſame year 17 E. 3. reciting the Ancient Uſage of nct 
paying ſuch Tithes ,- and the laſt Conſtitution to the contrary, _ 
praye 


- 


—— , 


Mp 


0f Tithes. @ 


—————— 


461 


—— 


prayed a Prohibition to the contrary: To which Bill anſwer was 
made in this manner, viz, Be it done in this caſe, as it hath been 
done before this time : And the next year another Petition was made 
in Parl.for the ſame cauſezto which it was anſwered alſo. That where 
Tithes of Wood have not been uſed to be paid by Cuſtome, that fa 
Prohibition ſhall be granted: And theſe Acts of Parliament the 
Plaintiffs Counlel produced out of the Parliament-Rolls. Crook Ju- 
ſtice gave the Rule, viz. Quod de groſſis arboribus Decime non da- 
buntur, ſed de Sylva Cedua Decime dabuntur. Vid.Dr.& S$tu.164.a, 
169.b. Anſcombe ſaid, The DoGor and Studext miſtook the maker of 
that Conſtitution of Stratford Archbiſhop. 

In a Prohibition for Tithes of Woed it was ſuggeſted, That in the 
Pariſh there is a Cuſiome, that all the Parſons ot the ſaid Church, 
time out of mind Habuerunt & gaviſi fuerunt ſuch Lands, parcel o 
the Mannor of F. in recompence of all Tithe-'Wood within the Pa- 
riſh ; It was the Opinion of the Juſlices, that it was a good Preſcrip- 
tion 3 for it may be that at the beginning all the Land was parcel of 
the Mannor, and then the allowance of the Profits of this Land was 
alotted in diſcharge of the Tithes of all the Woods within the Pariſh. 

In Prohibition to ſtay a Suit in the Eccleſiaſtical Court for Tithe- 
Iod it was ſhewed, that the Cuſtome of the Pariſh is, That the 
Owners of any Houſe and Land in the Pariſh, who pay Tithe to 
the Parſon, ought not to pay Tithe for Wood ſpent for Fuel in their 
Houſes ; Tt being found for the Defendant, the Iſſue being upon the 
Cuſtome 3 It was ſaid, That notwithſianding there were any ſuch 
CuſtOme, yet Tithe ought not to be paid for Wood ſpent for Fuel, 
nor for Fencing-ſtuff, but per Legem terre he ought to be diſcharged 
thereof. Reſolved, It is not de jure per Legem terre, that any one is 
diſcharged of them; for it is uſual in Pariſhioners to alledge a Cu- 
ſtome, but rot to alledge that per Legem terre he is diſcharged :And 
in this caſe the Plaintiff in the Prohibition having alledged a Cu- 
ſiome, and it being found againſt him, a Couſultation was award- 
cd. | 
A Compoſition was betwixt an Abbot and a Parſon, that in re- 
compence of the Tithes of all the Woods within the Mannor, where- 
of 'the Abbot Owner, That he ſhould have to him and his Succeffor 
20 Loads of IYood every year in 20 Acres of the ſaid Mannor to 
burn and ſpend in his Houſe: The Parſonage was Appropriate fo the 
Abbey, and after the Abbey was diſſolved; the King granted the 
Parfonage to one, and the 20 Acres to another, It was Refolved, 
| That by the Unity the Eftovers were not extinct ; for it they be 

Tithes they are not extin& by this Unity of poſſchon, for that 
Tithes run with the Lands: and Tithes de jure Divino & Canonica 


Inftitutione do appertain to the Clergy, 
Weak 


Somerton and 


f Cotton's Caſe. 


Cro.par«t. 


Norton and 


Fermor's Caſe 


Cro, par. 3, 
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(a)Fitz.N.B. 
Conſultation 
5 I.g * 


(4) More. 
Caſe 1233. 


(c)Mare.ibid. 


(a)P.14 Eliz. 
Harpur's Rep» 


{e)Cro. El 
363.T» 


(f)Rol.1.645, 
Z.'4.15, 16s 
Bulftr, 1.3. 
242. Foſs & 
Parker's Caſe. 
(£) Rol. 1. 
646-2,18, 


IYool of Sheep is Tithable proportionably to the time they are in 
the Pariſh as thus, viz. The Parſon ſhall have Eight pound of 
Wool in Eighty, of Forty Sheep in the Pariſh a whole year: Four 
pound of Wool in Forty , if they were there but half the year; 
Two pound of TYool in Twenty, if they were there but Three 
months : and but the Tithe or Tenth of the Twelfth part of the 
IVool, if the lay and fed but One month in the Pariſh. The Woo! 
of Sheep ſhorn and dying before Eaſter next following ſuch ſhear- 
ing, is not Tithable, unleſs the Parſon or Vicar can alledge a ſpecial 
Preſcription for it. Therefore Q. where by Preſcription ſuch Tithe 
is claimed (a). It is ſaid alſo, That a Cuſtome to pay a Halfpeny 
for the Wool de ovibus vendity, aftcr ſhearing and before Michael- 
maſt, is good; and that the Sheep diſcharged ſhall be Weathers as 
wellas Ewes (b). Alſo Wool-locks and Flocks of Vool , after the 
Wool made, are likewiſe Tithable, if there be more than ordinary 
left, otherwiſe not; And if a Preſcription be alledged to be dif- 
charged of Locks of oo}, it muſt be ſet forth of Wool caſually 
loſt(c,), For Wool and Lamb, no Acton lies upon the Statute for 
not ſetting out of Tithes, for they are no Predial Tithes : and no 
Aion lies upon this Statute for Small Tithes. vid. Brownl. Rep. 
par,1. Caſes in Law, 8c. yet Woot and Lamb are faid to be Predial 
mixt Tithes. Mich.8 Jac. B. By the Decree or Canon of the Pro- 
vincial Conſtitutions the payment of the Tithe of Wool is regulated 
as the Tithe of Lambs, viz. That if the Pariſhioner hath under Se- 
ven Fleeces, lie ſhall pay a Halfpeny for every Fleece; and if there 
be Seven Flceces and under Ten, then the Parſon or Vicar is to 
allow a Halfpeny for every one that is wanting of Ten; Lindw. cap, 
Luoniam propter. And albeit by the ſaid Decree, EleRion is given 
to the Parſon to receive his Tithe in manner aforeſaid, or to let them 
run on till a Fleece in kind be due in the enſuing year; yet it ſeems 
by the Common Law Tithes muſt be paid annually (4). Although 
Tithe cannot be denied of Locks and Pelts of Wool, where there is 
much in quantity 3 yet it hath been Reſolved , That where Tithe- 
Fleeces of Wool are paid, there thall be no Tithe paid of the Locks 
and Pelts of Fool (e)). Alſo where the Cuſtome is to ſhear the 
Necks of Sheep about Michaelmaſi, to prevent the tearing off of 
the ſame by Thorns and Bryers in the Winter , if this be done 
without fraud , and not to deceive the Parfon , then no Tithe ſhall 
be paid for the ſame (f). But for the Wool of Sheep dying of the 
Rot, or any other diſcaſe , or kili'd or ſold by the Owner, Tithe 
ſhall be paid ratably for the ſame (g). And yet it hath been other- 
wiſe Reſolved , and that Tithe ſhali not be paid of the Pelts and 
Fel's of Wool of Sheep which die of the Rot , without a Special 


Cuſtome for it : For where the Vicar of Kilmonſden in the County 
ot 
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of Somerſet, Libelled in the Eccleliaftical Court -for Tithe of the 

Wool of Sheep, which died of the Rot, a Prohibition was granted 

Ch). Nor thall Tithe be paid of the Woot of thoſe Sheep , which (Tr. 3 Car: 
after they be thorn, do die before the Fealt of Eaſter next follow- B.R. Afton & 
ing: The Reaſons are, (1) Becauſe they are but of ſmall or no rs Caſe. 
value, . (2) Becauſe the Qwner of the Sheep hath paid Tithes for 

them the ſame year, and there ſhall not be a double Tithe paid for 

one and the fame thing in one and the (ame year. (3) Becauſe 

Tithe thall be paid of the clear profit only 3 but if the Sheep do 

die before the Feaſt of Eaſter, all the protit of them is loſt, for 
which-reaſon to demand Tithes for the ſame, were Afiicticnem ad- 

dere Affifto (i). Where a Prohibition was prayed, becauſe the Par- ©) 15 Car.B. 
ſon Libelled in the Ecclctiaſtical Court for the Tenth part of a On 
Bargain of Sheep, which had depaſiured in the Pariſh from Mi-  R poph. 
chaelmgſi to our Lady- day : the party Surmizing , That he would 197.Hugh. 
pay the Tenth part of the Woot of them , according to the Cu- Abr- Piſmes, 
ſfiome of the Pariſh, The Court would not grant a Prohibition, SeQt5.S-2 Le 
for that by this way the Parſon might be defrauded of all, and the 

Sheep being now gone to another Pariſh, he cannot have any Woot 

at this time , becauſe it was not the time or ſeaſon of ſhearing. 

Note in that Caſe it was ſaid, That de Animalibas Inuiilibas, the 

Parſon ſhall have the Third part of the Bargain for Depaſture , as 

Horſes, Oxen, &c. But de Animalibus Viilibas , he ſhall have 

Tithe ix fpecieCk,). Finally, to obtain a Prohibition a manalledged (k) Mich. 
inter alia a Cuſtome , That they uſed to clip the Woot from the 2 Car-B-R. 
Necks of their Sheep for the preſervation of them, as aforcſaid, Hob. 197. 
and at Shearing they uſed to pay the Tenth Fleece, in confideration 

whereof they uſed to be diſcharged of the payment of Tithes of 

' Neck-Wool: Iſſue being joyned upon this and other Preſcriptions 

then pleaded, and found againſt the Plaintiff, It was moved, That 

no Conſultation might be awarded , but it was Adjudged for the 

Defendant 3 for the Prohibition is grounded upon the Preſcription, 

and being found againſt it,that,&&c. Wherefore being found for the 

Plaintiff, a Conſultation was granted. Trin. 18 fac. B.R. fouce & 

Parker's Caſe. Cro.2.par.575. vid, Bulſtr. 3.par,242,243. the (ame 

Caſe. Hughes Abridg»Diſmes,Sect. 5.9.23. 

An Action of Debt brought upon the Statute of E.6. for not (et- 

ting forth of Tithes, and the Plaintiff declared as well for the Pre- Trin.8 Jac: 
dial Tithcs, for which he might well bring his AGion, as for — 
other Tithes, as of Woot and Lamb, for which no Action on that nies 
Statute would lie; and upon Trial the Jury found for all, as well for par. 1. 4#icas 
thoſe that would, as would not bear an Action 5 and after a Verdict of Debt. 

this Exception was taken, and Judgment zrrefted. It a man pay 
Tithe of Lamb at St.Marks-tide, and after at Midſomer he (hear the 
xc (> 
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p,ſch.16 Jac. reſt of the Lambs, viz. the Nine parts, he ought to pay the Tithe of 


_ inter Nt- 
© cls & Hoops 


(7, Fer Cure 


Tr.12 Jace B. 


R. between 


IVool for ther, although there be but Two months between the time 
of payment of the Tithes of the Lamb that were not ſhorn, paid 
with their Fleeces, and the ſhearing of the reſt, for jt is a new in- 
creaſes in this caſe Prohibition was there'ore denied. But a man 
ſhall not pay any Tithe of Herbage of Sheep, for that he pays Tithe 


Marskalland' of the Wool, for otherwiſe he ſhould pay Tithes twice of the ſame 
Price. Dubit. J\creaſe. If a man (hear his Sheep only about the Neck to preſerve 


Mich. 14 Jacs 
B. R. between 


Foyſe and 
Parker, per 


Car, 


Caſe ibid. 


them from the Vermin, and not for the profit of the Yoo), the Par- 
fon ſhall have no Tithes thereof but otherwiſe it is,it they are much 
ſhorn by Covin for the benctit of the Wool: the Law is the ſame, if 
they are ſhorn about the Necks without fraud but two Months be. 
fore and two Months after Michaelmaſi to preſerve them and their 
Fleeces from the Brambles, no Tithes ſhall be paid thereof, for it 
appears that they were not fhorn for the benefit of the 1/0), it being 


P.14 Car-B.R. gone at that time before the Fleeces are increaſed after their being 


inter Dent 
Salvin, per 
Cut» 


Ibid, 


ſhorn throughout. Likewiſe, if a Pariſhioner cut off the dirty Locks 
of his Sheep, for their better preſervation from the Vermin, before 
the Shearing-time, and that without fraud, no Tithes ſhall be paid 
thereof 3 and Prohibition granted in this cafe.But if a man kill ſheep, 
he ſhall yet pay Tithes of the Wool that comes of them, but not for 
their Skins. 

For a Prohibition for ſuing for Tithes of Locks of Wool, it was 
ſuggeſted, he had paid the Tenth Fleece of Wool in (atisfaQion of all 


Z-ſ.-p &Payres Locks and Tithes due for Woot : The Court held, that in this caſe 


Caſe, 
Cro. far. !- 


the ſubſtance of the Preſcription was good enough , becauſe Locks 
be not of the ſame value with the Fleece : But in regard of a fault 
in the Suggeſtion, that it was not (that they had uſually paid) which 

is ifſuable, a Conſultation was awarded. 
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Of Bane. 


CHAP, XXXII1L 
Of Banns, 


Io — the probable derivation of that word , and what it ſig- 
nifies. 

2, The manner and form of Publication of Banns according to 
the Provincial Conſtitutions, 

3. By whom Licences for Diſpenſation of Banns may be granted 
according to the Canons, Alſo to whom, and under what 
Conditions or Cautions, 

4. Requiſites or Preparatories in Law unto ſuch Licences. 

5- A Caſe at Common Law, with the Reſolutions of the Court re- 


lating #0 Banns, with the power of #be Eccleſiaſtical Tu- 
rudifiton therein. 


Language fignifies elamor , as Mr, Blownt gives it in his 
Nomo-Lexicon , then we need ſeek no furthzr for Its 
Derivation :_ Bannos, ©. an non declinats voce & Gree. way omne, 
5n wac innoteſcat.  Mutatar exim facile 4 in 8. For though 
the Word be frequently mentioned by the Fendifts , and thence 
applicd to other uſes, as to thatwhich* we here in this Kingdom 
call a Proclamation, whereby any thing is by Authority publickly 
Commanded, Permitted , or Forbidden, Vincen. de Franch. De- 
ciſ. 521, & 360, yet in the Sence here meant and intended , it 
is not ſo properly a Proclamation as a Publication or a publick No- 
tice-giving- And therefore by the word Banns, as weuſeit, is 
intended that publiſhing of Matrimonial Contracts in the Church 
tempore Divnorum , belore Solemnization of Marriage, to the end, 
That if any have ought material to obje& againtt the intended 
Marriage lignified by ſuch Publication , either in reſpec of Pre-con- 
tra& or otherwiſe, they may ſeafonably make their Exception a- 
gainſt it , conforfant to the very Letter of the Canon Law , where 
Banyna ſunt proclamationes Sponſi & Spouſe in'Eecleſiis fieriſolite. 
C. 27. extr, de Sponſe & c. ult. Dui Matrim, accuſ. poſ. & c. ult. 
de clandeft. Deſpon, vid. Gothof. ad Nov, Leon. 89. in med. ibi. 
Hettoman is very confident that there is both bannns and bannum, 
and that they Ggnifie Two diſiind& things, and neither of them to 
our purpoſe ; for according to his expoſition, the one ſhould fignihe 
an Edit what day their Vaſſals or, Slaves furniſh*d with Horſe and 
| SIS -- Arms, 


WY NNS ( bannus vel baunnum ) if Ban in the Brittiſh 


Of Banns, 


ſhall encounter one another 3 the other a SanAion or Decree , that 
is, a Mul&t or Fine impoſed on him that does not obey the E- 
dit, Hottom, in verb, Bannus. De verbis Feudalibus. 

(2.) In the Provincial Conſtitutions Banxe are publick Pro- 
clamations or Denuntiationsz Lind. Provin. Conſtit, de clayd, 
Deſpon. c. 1. gleſc verb. Bannorum. Others deſcribe them to be 
Edifia publice propoſits ; Petr. de Anchor. in cap. cum in tua Ext, 
de Sponſal. By the ſaid Provincial Conſtitutions the Banns ought tobe 
Solemn Publications,that is, they ought to be thrice publiſhed in the 
Parochial Churches where the contracting Parties and their Parents 
dwell, on 3 Sabbath days or 3. Feſtival daies (allowing ſome 
interval of time between each ) at the time of Divine Service, 
when moſt of the Pariſhioners are aſſembled together , by the Par- 
ſons of the ſaid Pariſhes reſpeRively , or others in holy Orders, 
af ſuch times and ſeaſons wherein Solemnization of Marriage is 
not Canonically prohibited , glof. verb. Bannoram, ubi ſupra. Yet 
where three Feſiivals immediatly ſucceed each other , ſuch Pub. 
lication in them made holds good in Law Prov. Conft. de Spoyſ. 
glofſe in verb. a ſe diſtentibus : Asalſoſhall the Marriage it ſelf, when 
once ſolemnized , albeit ſuch Publication of Banny, as aforcſaid, did 
not precede the ſame. gl. in w, Sole, Edit.. de clend Defpon, ubi 


ſupra. 
(3.) But by the Eccleſiaſtical|Canons now in force,it is Ordained - 


(i) Can; 101, (i) That no Licence for the Solemnization of Marriage ſhall be 
102,103, 164. granted, without thrice open Publication of the Banns,according to 


the Book of Common Prayer, by any Perſon exerciſing any Ec- 
clefiaftical Jurisdition, or claiming any Priviledges in the right 
of their Churches 3 but ſhall be granted only by ſuch as have E- 
piſcopal Authority , or the Commiſſary for Faculties , Vicars Ge- 
neral of the Archbiſhops and Biſhops ſede plena, or ſede vacante, 
the Gardian of the Spiritualties , or Ordinaries exerciſing of right 
Epiſcopal Jurisdiion in their ſevera] JurisdiQtions reſpeRively, 
and unto ſuch Perſons only as be of good State and Quality , and 
that upon good caution and ſecurity z which ſhall contain theſe 
four Conditions. (1) That therein is not any Impediment or Pre- 
contra&, Conſanguinity, Affinity , or other lawful Cauſe to hin- 
der the ſaid Marriage. (2) That there is not any Suit depending 
in any Court before any Eccleſiaſtical Jadge, touching any Con- 
tract or Marriage of cither of the ſaid Parties with any other. 
(3) That they have the conſent of their Parents or Guardians. (4) 
That they ſhall celebrate the ſaid Marriage publickly in the Pariſh- 
Church or Chappel where one of them dwells, and that between 
the hours of $ and 12 in the Forenoon. Paſch. 8, Car. B. R.cale 


Matingley verſ. Martyn. It was reſolved, that if —_— 
with- 


ee © 


MW 


—_— 


without Proclamation of Baxns , or Licence to diſpence there- 
with , theyare citable for the ſame in the Ecclefiaſtical Court , 
and no Prohibition lies in the caſe. Jones Rep. 

(4+) Before any ſuch Licence (as aforeſaid) can be granted-, it 
muſt appear to the Judge by the Oaths of two ſufficient witncſ- 
ſes, that the Conſent of the Parents or Guardians is thereunto 
obtained 3 and one of the Parties muſt perſonally ſwear , that he 
beleives there is no Lett or Impediment of Precontrat , Kin- 

» dred, orAlliance, or of any other lawful Cauſe whatſoever, nor 
any Suit commenced in any Eccleſiaſtical Court ,- to hinder the 
ſaid Marriage according to the Tenor of the. faid Licence 3 But 
in cafe:the Parties be in Widowhood, then the. Clauſe rela- 
ting-to. the: Parents Conſent may be omitted ; the penalty for offen- 
ding in the Premiſſes-is fix months ſuſpenſion ab executione Offi 
4 in any Commiſſary for Faculties Vicars General _or other the 
Gid Ordinarics, together with a vacating of every ſuch Licence 
or Diſpenſation, and ſubjecting the Parties marrying to the pu- 
niſhments appointed for clandeſtine Marriages. The Syntagmatift 
tels us, that there isa Canon extant, made by John Metropoli- 
tan of Mx;ſcovy, who is held as a Prophet in Ruff to this day, 
that Matrimonium nox niſi publice in Eccleſiis contrahatur, Pe. AA) Synt. jor 


rus Gregor, Tholoſ.(k') 1.9. c. 5.1.10, 


(5) In the caſe of Matingly againſt Martyn it was reſolved 
(1) That the Cognuzance of all fornications, Adulte- 
ries, and ſuſpeRed living in Adultery doth appertain to the Ec- ,, og 
clefiaſtical Court, (2) That if any marry without proclamation g.R. aarintey 
of the Banns,8& without a Licence to diſpence therewith,they are ci- verf. Martyn, 
table in the Eccleſiaſtical Court for the ſame, and no Prohibition Jones Rep, 
lies in that caſe (as aforeſaid.) (3) That if any Licences to 
marry without Baxns be granted by the Ordinary of the Dio- 
ceſs, or by Commiſſaries or Officials in their Jurisdicions , or 
by the Archbiſhop in his Province before the Stat. of 25. H. 8. 
The Cognuzance of the ſufficiency of ſuch Licence, of the form 
of the Diſpenſation, and of the Conditions and Proviſoes of ſuch 
Licence, and whether ſufficient Notice thereof were given or 
not, are examinable only in the Eccleſiaſtical Court 3 and when 
the Licence is ſufficient, and the Proviſoes well and duly ob- 
ſerved, and Notice thereof, and This be refuſed or rejected in the 
Ecclctiaſtical Court, yet no Prohibition lics, but the Party grie- 
ved muſt have his Remedy by way of Appeal , and not other- 
wiſe, (4) That where power is given by AQ of Parliament to 
the Archbiſhop to grant Licence cither de novo or in Contirmati- 


on of his Authority , yet the form of the Diſpenlation , and the 
Qoo2 obſcr- 


Of "Bans. 


obſervation of 'the Proviſoes and Conditions thereof, and whe. 

ther ſufficient Notice were given or not, are examinable in the 
Eccleſiaſtical Court and if they there adjudg in that caſe irre- 
gularly , no Prohibition lies , but the Remedy is only by way of 
Appeal : But if jt come into queſtion in the Eccleſiaſtical Court, 
whether the words of the Ae of 25. H. 8. do give ſufficient 
power to-the Archbiſhop togrant a Licence, there if the Eccle- 
fiaſical Court doth judge againſt the power , a Prohibition lies, 
and not otherwiſe ; but if they allow the Licence in point of poy- 
er, and only infift upon the Form, and Notice , and other Cir- 
cumſtances , in ſuch caſe a Prohibition doth not lie : For though 
a power to grant Licences be by AQ of Parliament , which is a 
Temporal thing, yet the Licence it (elf remains an Ecclefiaftical 
thing , and the examination of all theſe things (faving the Power) 
remains to the Eelkcefiaftical Court as it was before. . 


T3) 
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CB AP, XXXL1111. 


Of Adultery. 


1. What Adultery it, why ſo called, and is what Court Cogniza- | 
6 
2. The Puniſhment of Adulttry under the Levitical Law; and © 


what it was , anciently by the Civil Law. 
3. The ſeveral Puniſhments thereof anciently according to the Dua- 
lity of the Offengets repettively. "INI 


4. Aduhierers compared to Idolater) z ſtrange Puniſfhments of Adul- 


tery among the ancient Pagans. 


5. The Severity of certain Ecclefiaftical Laws in ancient times a- - | 


gainft Adaltery. 60 
6. The . Cuftoms among tbe Arabians, Mahumetans, Tartars, In- 
.. diars, Pagans, i puniſhing Adulterers, 


7. The Civil Law touching Jealoufie, and ſecond Marriage tbe fore - 


mer Huſband then living. y 
$8. Adultery, what in ſenſu largo 3 bow the prniſhment thereof is 


now mitigeted at the Civil Law to what it was anciently , - 


and bow puniſhed at theG anou Law. 
9. The diverſfity of puniſhments infliled on Adulterers according to 
the divers Cuſtoms of Nations reſpeGtuely. | 


10. In what refed the Temporal Laws may take ſome Cognizance of - 


Adultery. 


11. What the Saxons of old in this Kingdom called the Puniſhment of | 


Adultery , the remarkable Caſe of Sr. Jo. de Camois. 
11. Adnltery fals under a Threefold Conſideration of Law; the Hi- 
ftory of the Adulterous Stork, 


 DULTERY, or Adzlterian , quaſi { ad alterius 
thorum ] where the Rights of lawfyl Matrimony are 
violated , Lindwood's Conſt. de Offic, Archipresb. verb. 
tertium mandat. is the Incontinencie of Married perſons, or 


(1.) 


of perſons whereof. the one at leaft is under the Conjugal Vow. This Adutteriuemn 


is properly cognizable within the Eccleſiaſtical JurisdiQtion3 the <1!%5 Corew- 


ConviGion whereof is by Examination and other Legal proof x es 


requiſite by the Law of the Church 3 which if committed by any 
of the Clergy , duely convicted thereof, he was puniſhable by Im- 
prifonment at the diſcretion of the Biſhop or Ordinary of that Di- 


ocels wherein he relides. (b) (2.) By 5s Sr.1.H.7... 


470. OO Of dibbary. 
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(2.) By the Levitical Law Adultery was puniſhed with Death 
(c) Lev. 20. in both Sexes, (c) yea Stoned to death. (4) By the Civil Law 
10, alſo , which cals it the Violating of another mans Bed , the Puniſh- 
TX -7""Y ment anciently was Death, both in the Man and in the woman : 
(@)Joh. 8:5. But afterwards the Puniſhment was mitigated by that Law as 

to the Woman , ſhe being firſt whipt , and then ſhut up in a Mo- 
naſteriez but by the Canons other Laws arc inflicted. 

(3+) At the Synod in Ireland, held by St: Patrickand other Bi- 
ſhops an. 456. by the 19th. Canon thereof the Adulterers were to 
be excommunicated. At the Council held at Berghamſtead by Bert- 
rwa'd Archbiſhop of Canterbury, the Biſhop of Hereford and o0- 
thers, inthe fifth year of Withred King of 'Kent «#. 697. ſeveral 
Laws were made againſt Adultery , according to the ſeveral qua- 
Jitics and conditions of the Perſons offending refpeQively 3 betide 
E xcommunication againſt all ſuchz if the Adulterer were an Alien, he 
was todepart the Land ,- and to take his Sins and his Eſtate away 
with him : If a Soldier, then to be fin'd five pounds : If a Ruſtick 
or ' Countrey Husbandman ( known in the Law by [' Paganus] ) 
then to pay fifty ſhillngs : If a Prieſt, -then to be inhibited from 
adminiſiring the Sacrameut of Baptiſm. 

(4.) Boniface Archbiſhop of Mextz, when he was the Popes 
Legate in Germany , an. 745. in his Epiſile to Xthelbald King of 
Mercia, compares Adulterers to Idolaters 3 and moreover ſays, that 
the Greeks and Romans Compar'd Adultery to Blaſphemy , when 
committed by or. with one of religious Orders 3 and adds, that a- 
mong the Pagans, in the time of the old Saxons the very paQtice was, 
that if a Virgin Adulterouſly defilPd her Fathers Family, or a Mar- 
ried woman plaid the whore, they were enforced to be their own 
Executioners, and by their own hands to reduce themſfelves-by 
Strangling to dead Corps, which beingafter burnt , the Adulterer 
was hangd over the Aſhes thereof; and at other times the Adultereſ- 
ſes were by thoſe of their ownSex, out of their Zeal to Chaſtity, 
whipt from Village to Village, till they were whipt to death. Iz 

In epift. Boni- Antiqua Saxonia , ubi nulla eft Chriſti cognitio, fi Virgo in paterna do« 
fac.ad Ethels mo maritata, ſub Conjuge fuerit adulterata , manu propria ftrangu- 
bald. Arg.Rege Iatam cremant , & ſupra foſſam ſepulte corruptorem ſufpendunt 

2 _ aut cingulo tenus veſtibus abſciſis flagellant eam caſte matrone, & cnl- 
te tells pungunt, & deVilla in Villam inter ſe o:currunt nove flagellatri- 

Seldenj ad E- ces, donec interimant. By the Laws of William the Conqueror 

#dutrgmNotZ the Adulterer,;was to be put to death. Si Pater deprehenderit Fili- 

& SpecileBl- , in Adulterio in domo ſua, ſeu in domo Generi ſui, bene licebit ei 

= YL 195 ourc (lege forſan occire , occidere) ' Adulterium, 


(5.) In 
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(5. ) In the Eccleſiaſtical Laws of Keneth King of Scots, an. 
$40; By the r4th. and 15. Canon thereof it is ordained, That he 
who deflowrs a Virgin, ſhall dye for it , unleſs ſhe defires him for 
her Husband 3 and that he who Adulterates another mans Wife not 
diſſenting , Both ſhall ſuffer the ſevereſt puniſhment, unleGs ſhe 
were under a force, in which cafe ſhe ſhall be acquitted. By the 


Ecclefiaſtical Laws of Hoe! Dak King of Wales, an. 940. it was a. 


ſufficient cauſe of” Divorce, if a Woman did but kiſs any other man 
than her Husband. 7. 18. Yea ſhe muſt loſe her Dower and all hes 
Rights by that Law, and only for a kiſs. and by the ſame Law 
Adultery in the Man was held as a kind of Hoſtility. In the time 
of the latter Saxons by the Eccleſiaſtical Laws of King Edmund, an. 
944-Adulterers and Murderers had one and the ſam2 puniſhment,and 
both alike denied Chriſtian Burial. Afrer him, by the Eccletia- 
ſiical Laws of King Knute, an. 1032. Adulterers and ſuch as vio- 
lated the Chaſtity of a Widow or a Virgin , were to be baniſhed 
and their Eſtates . confiſcate : And incafea Wife playd theStrum- 
pet , her Husband living, he was to poſſeſs himſelf of all her E- 
ſtate Real as well as Perſonal, and ſhe to -have her Noſe and Ears 
cut off, and an indelible Blot with perpetual Infamy-to remain 
upon her Family. n 

(6.) The Arabians ( as Strabo relates) though they uſed In- 


ceſtuous Copulation with Siſter and - Mother , yet puniſhed Adul- 


tery with death ; but that only was Adultery in their account, 
which was out of the ſame Linage or Kindred, for otherwiſe Ail 
of the ſame Blood to uſe the ſame Woman , was but their (I:ce- 
ftuons) Honeſty. And by the very Alchoran not only is an unchiſt 
Look on another mans Wife foxbiden, but alſoif a Wife be con- 
victed of Adultery by the teſtimony of four Women, ſhe is con- 
fin*d to perpetual Imprifonment in her own houſe till ſhe dyes, and 
none ſuffered to come at her : And in ſome parts of the Grand 
Signiors Territories the Turks have a cuſtom to thruſt the Adulte- 
rers head'into a Dung-Wallet of the Panch of a Beaſt new killed, 
and ſo to carry him through the Streetsz but fora Chriſtian tohave 
Carnal knowledg of any of their women, is death, unleſs he 
turn Turk, And with the Tartars their Women are ſo chaft, as 
that Adultery is ſeldom heard of among them , but when it hap- 


pens to be committed, they puniſh it alſo with death. (e) Among (e) Vin. 1.3- 
the very Pagan Indians as at Dominica, Cuiana, Bantam, Japan, c 36. 


(f Scot. Hitt 


and other parts of the Indies Adultery is puniſhed with death: (f") 
Likewiſe the Favans and Chinois or Chineſſes inflia the ſame pu- 
niſhment of death on Adulterers ; and at Pequiz , the City where 
the King of China makes his Reſidence, the Dowrtes or joyn- 
tures of convicted Adultercfſes are beſiowed on the EA of 
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Female Orphans; (g) and at Petaxe, a Province joyning to Chins, 
their Noble Perſonages are for Adultery even by their own Parent 
cither ſtrangled or ſtab'd to death, at their own choice which, 
At Brafile , the Husband might Kill his Adulterous Wife , (b) 
and at Mexico or New Spain Adultery was death ; (+) alſoby the 
Laws of the Inguas , the ancient Lords of Pers, Adultery and In- 
ceſt with Aſcendents or -Deſcendents in the Dire& Line was pu- 
niſhcd with death 3 yet they held it no Adultery to have many 


Wives, whereof one only was principal, with whom Marriage 


was contracted , whom they wedded and received with a parti- 
cular Matrimonial Ceremony, She only was held as the Adultereſs, 
and with the Adulterer died for it 3 the others being rather Con- 
cubines than Wives, were not underſtood by them as capable of 
this offence or puniſhment. (k) Indeed in the Kingdom of Ango- 
lain Ztbiopia and at Bengala inthe Indies Adultery is but the loſs 
of the Adulterers Noſe , (/) and in Guizes it is in the Woman 
but a Divorce and Baniſhment from her houſe , and in the Adul- 
terer but a forfeiture of 24 Peſo;s of gold to the King and wor 

3 


"the Fews, now lince the Sword and Scepter departed. from Fu 


it is but a Penalty in ſiead of a puniſhment, and buta ſanding up to 
che Chin in cold water to quench the Flames of Luſt. Theſe Pre- 
ſidents arg not here quoted for Laws , but only to let us ſee what 
- Conſtructions even Pagens and Mahumetans have made of Adul- 
.tery. | 
(7) By the Civil Law, a man jealous of his wife, may accuſe 
her before a Competent Judge of Adultery, if after three admo- 
nitions , in the preſence of three credible Perſons , given tothe 
-Perſon ſuſpected of too much Familiarity with her, he refrain 
not from her company and communication with her. Auth. Coll, 
-9.By which Law alſo both Sexes are puniſhed as guilty of Adultery; 
it a Woman, whoſe Husband is abroad in theWarrs,or otherwiſe ab- 
ſcnt,marry again, before ſhe hath certain intelligence of his death ci- 
ther fromthe Commander under whom he ſerved, or from the Go- 
vernour of the place where he died 3 for without ſuch certain intel- 
ligence,if ſhe preſume to marry again(how long ſoever her Husband 
1s otherwiſe abfent from her) both ſhe and he who married her 
ſhall be puniſhed as Adulterers 3 and if her former Husband aſter 
tach her {ccond Marriage return back again , .ſhe alſo ſhall return 
back again to her former Husband, if he will receive her, other- 
wiſe ſhe ſhall live apart from them both , Auth. Coll. ibid. Black: 
dex married one within age, and after diſagreed, fo that they 
might Marry elſ{whcre; and the firſt wife had Iſſue by other Hus- 
bands, and died; and Blackden was ſued in the Ecelctialiical 
Court by an Informer, ſuppoling he had married a woman, li- 
vivg 
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ing his other wife, and Blackdex there proves the diſagreement, 
by which he had Sentence for him againti the Informer , and yet 
he was taxed to give the Informer 20 Marks for coſts, which he 
refuſed to pay,-and moved for a Prohibition , which was grant- 
cd; For it was Injuſtice to allow coſts to one who had vexed him 
without cauſe , and when Sentence had been given againſi the 
Informer. © 

(8.) This Adultery or. Adulteriam, quaſi [ad alterum] be- 
ing ( as aforeſaid ) an unlawful acccls ad alterins tborum, al- 
though it properly refers to one or both ſuch as is or are in a Ma- 
trimonial State , yet by abuſe of words it is alſo commonly un- 
derſtood of corrupting or violating the Chaſtity ofa Virgin or a Wi- 
dow 3 as when we uſually fay, ſuch or ſuch natural things are 
adulcerated , when by reaſon of ſome Artifice they are corrupted 
and. become not truly natural 3 and fuch Wares and Merchan- 
dizes are adulterated , when there is ſome Fraud in the caſe, and 
ſo Adultery is repugnant- to the very Nature of Matrimony, 
which of Two makes One, when as the other of One makes 
Two; The puniſhment whereof was anciently by the Civil Law, 
Capital, as to the Man : But by the latter Laws of the Authen- 
ticks, the Women are firſt whipt, then thruſt into Monaſtc- 
ries; and by the Canon Law it is Excommunication. 


| (9.) Plato made a Law, that whoever kill'd an Adulterer , 
ſhould 'go' uopuniſhed. The Inhabitants of Arabia Falix pany: 
ed it with death. Selexczus , otherwiſe Nicanor , King 0 
that ſucceeded Alexander in the Goverment of that part of the 
Empire, decreed that whoever was apprehended in Adultery 
ſhould be exoculated, or have his eyes pluck'd out , which af- 
terwads happencd to be impartially firſt executed on his own 
Son(o). And albeit according to the proper ConſiruQion of words 
there is a difference put between Advulterium and Stuprum , the 
former referring to perſons married , the other to Widows or 
Virgins. . Modeſtin, in I. inter Stuprum ff, de verb. Sig. Yet by 
the Jaliax Law the word [| Adultery] is uſed indifferently in re- 
ference to both : 1d. Modeſt. in L. Stxprum. Ad L. Ful. de A- 
dult. But to ſpeak properly, they are not Termini convertibi- 
Jes, for, though all Adultery be Whoredome , yetevery Whore- 
dome is not Adultery 3 each of whith have their reſpeQiive pu- 
niſhments according to the Laws and Cuſtoms of the place where 
they are committed. Grotizs out of Leſs affirms, that the A- 
dulterer and Adultereſs arc not only obliged to indemnitie the inno- 
cent party as to all charges of Alimentation of the unlawfully be- 
gotten , but alſo to make good what dammage the Legitimate 
| | Fpp © Chi\- 


Syria, . 


(0) Elianuts 
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Childten may thereby fuffer in their Tnhetitance'» and' whoe- 
ver doth- lefſen the Reputation of a Virgin cither by force or 
infinuations, fhall' refund to her #s much as ſhe is thereby fal- 
len in- value , upon the hopes or 'expeQation. of her Prefer- - 
ment in Marriage: But if by his Sollicitations he hath obtai - 
cd the uſe of her- body btnder-a- promiſe of Marriage , hes obs 
liged to marry, her accordingly. Grot. de jur, bel. lib. 2. cap. 
17. S$.'5. & Leſs, lib, 11. cap. 10. Dub. 6; age he 


(10.) Althovgh this Sin of Adultery, ts - properly and of 
right belonging to the Cognizance of the Eccldliaſtical Jurisdi- 
Gion, yet it will not be denied , but that as- it is an of- 
ſence againſt the peace offche Realm: ( for which reaſon fome arg 
of- opinton that Avomtry or Bandry is an offence 'Temporal: ag 
well as -Spiritual-)' the* Juftices of -the' Peace may out of their 
Seffions require Surety for the good Behaviour of ſuch as-of- 
fend therein , as 'alſo of fuch as by Common Fame are reputcd 
Reſorters to houſfs ſuſpeed of maititaining *Adiltery ,. or 1 
conitinency', of ſich as keep ſuch honfes., 'of Jed Wain ſoup) 
+ inſuchhouſts, of 'comraon Whorewmongers and common Whotezi 
0) 28. Elig. (+) And upon Information given 'to a; Conftable, that a May 
by ray, 4n- and a Woman be in Adultery or Fornication together” (' or that 
derſon,Egman- a Man and woman of cvil Fame or Repaxt arc gone to 2 ſuſpe- 
wood. Crom- Qed houſe in the night) the Officer may, rake company with him, 
_ and if he find them ſo, he may carry thery Go Prifon, or be 
fore' a Jullice-of Peace to tihd'*Sureries, for 'the ,gyod Behave 
C1) 13-8.9.10, Ore (F) | a de boar. arte] 
Br. Travers, (11. The Puniſhment of Adultery .is diverſified according to 
432- the Laws and Cuttoms of ſevera} Nations reſpeRively as foremen- 
tioned, and the Penalty thereof with the Saxons of old in this 
Kingdom was calted Lairmite or Lecherwite”,” and -Legergeldum, 
from two Saxon words fignjfying it feeras toxucumbere ang mn}Js, 
(») Bl.Nomo* (v) a Fine or Cuſtom of puniſhing offenders of that kind'z which 
Lex. Verb. Priviledg, is fatd to have belonged apcieritly to the Lards of: fome 
79) Vid. Mannors , in xeterence to their Villains.agd Tenants. (w). And 
Fleta.l.1, by. Statute Law, as alfo by the law of the Land, a Wife that 
c. 47- to EClopes, and departs from her Husband: with ,an' Adultgrer,, and: 
this purpoſe refufes'to be reconciled ro him , Ioſeth or forfeits her Dower or 
bg" oi Jointure , (x) yea chough. ſhe departed from him. with, his 
Ca) St. Weſt. Own'confent ; to which purpoſe "remarkable is that Caſc of Sr, Joby 
2c.34.C0.1.p. 4 Camois., Son of the- Lord Ralph Camais , inthe time of Ed. 
oft, fo. 433+ the firſt, who of his own voluntary. Will gave and demiſed his 
"Own Wife Marparet 2 Daughter and "Heir of Jobs de, Gaiderdev 
unto Sr. William -Pannill Kt. and together with her gave, wm 
| ic 
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ted . releaſed;, and Quit-claimed all her Goods and Chattels &c. 
ſo that. neither -himſelf 'nor any other tn his name, ſhould ever 


ſua, &. vixit ut Adulters cum prediflo Gulielmo , &c. (y) Amgen Suf- 
- (12) Thyre are of the Church of Rome, who hold that A- fx. & Co. 


repugnant to the Law of Nature that one Woman ſhould be 
joyned to two Men, than e contra, and ſuppoſe that Bigamy in 


the Patriarchs of old is an impregnable Fortification of that 


Reaſon; the Feminine Sex will give them but little thanks for this 
Opinion : But leaving them to enjoy the one and the other, we 
hold that This, as to the Inquiry and Puniſhment thereot, is 
properly within the Ecclefiaſtical Cognizance, it being moſt con- 
tonant to Reaſon , that in what Jurisdiction Matrimonial Cauſes 
are controvertible, in the ſame ſhould the Violation of Conju- 
gal Rights be diſcuſſed; to which end, as well the Civil as 
Canon Law ( though that eſpecially ) are furniſh'd with great 
varicty of Conſtitutions, to obviate all manner of circumſtances 
xclating-to-<this- Subject; Paſch. S. car. B. R. Caſe Matingly verl. 
Martyn. It was reſolved, that the cognizance of all Fornications, 
Adulterics, and of perſons ſuſpected to live in Adultery, doth be- 
long to the Eccleſiaſtical Court. Fones Rep. So then Adulterium 
being quaſi Acceſſio ad alterius thorum, is the violation of anothers 
Bed ; whence it is required, that either both, or one of the Par- 
ties, be under the Matrimonia)] Vow 3 for that conjugal circum- 
ſtance, either in the Male or Female, is as the cauſa fine qua non, 
that the luxurious A falls under the notion of Adultery, in di- 
ſtin&ion from as of the ſame kind under other circumſtances : For 
'the Law holds, that it may be committed in athreefold manner, 
either ex parte viri, vel femine, vel utriuſq; alway ſuppoſing that 
one or both are Matrimonializ'd, and both living. The Penalty of 
Adultery hath varied according to the Laws and Cuftoms of ſeveral 
Nations, and of ſeveral Ages inthe ſame Nation 3 as appears by 
what hath been ſaid on this Subje& 3 The puniſhment of this epi- 
demical evil, the very Brutes and meer Animals hay: given. us a 


preſident of, if credit may be given to ſuch as have made report of 


the Stork, of which Leſſius writes out of another Author, as being 
a Creature of Arange abhorrency and revenge of Adultery, that by 
Ppp 2 the 
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the very inſiin& of Nature the jealous Animal, impatient of 
vindicating his defiled Neſt, ſummon'd others of the fame Fea- 
ther to adviſe in the Caſe, Teſtifying that in his own time a cer- 
tain Stork, being as it were convicted of Adultery per olfallum 
maſexli ſui ox the ſmelling ot her Male , he conven'd a Flock 
of other Storks , before whom he & proſecuted (Neſeio qualiter, 
_- -. ayes. the Author) the IndiAment againſt the Female Stork , that 
| ſhe was, firſt deplum'd, then torn in peices, by the rude Mul- 
tude of the other Srorks , as if in a ſolemn Council they had all 
unanimoſly ſentenc'd her to death as an Adultereſs, It the re- 
port ſeems improbable , yet the Moral is very applicable. 
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CHAP. XXXV. 
Of Baſtards and Baflardy. 


1: What Baftard fignifiesz the derivation of that word. | 
2, The difference between Baſtard and Mulicr 3 what Mulicr ſig:i- 
-. fies; and wby fo called, 
J. ay "Gat at the Common Law into Special and General 
Baſtar _ 


| IGY. . kf 
. The Preſumptions. of Lam tonchiugBaſlardyix caſe of the Husbandt 

Y abſence form bis Wife. © We 

5s. Five Appellations of Baſtards for diſtiniiions ſaky at the Civil Law, 
with reſped totbe ſeveral qualities of the Perſons if whom they 

were begotten. : | | 

6. The different modes of proſecution of Baſtardy inthe Temporal and: 

 FEeclefiaſtical Courts, | »- Wy 

7, Limitation of Time in reference to Birth and Baſtardy byzhe Civil 
Law ; The chaſt Widow of Paxis, whoſe Child born the 1h: 
Month after her Hmsbands death, was adjadged' Legitimate. 

8. Of «a Child born before Marriage, or immediately after Marriage ;. 
or long after Marriage f a Woman whoſe Husband dyed.without 
Bedding ber, whether Baſtard'or xot ? | 

9, The legal compmtations of Time touching the Birth of a Child; whe-. 
ther Legitimate or uot, Andof fuch as are begotten after a Di-- 
VOorcee 

10, The ps niſhment of a Woman having 8 Baſtard, that may be char- 
geable to the Pariſh. ities 

11, How the ſame Perſon may in divers reſpedts be bath « Baſtard or 
Nullius Filins, and yet a Sor. 7 

12, The Phyficians report in Court, in'a Caſe at Common Law, bow 
long a Woman may go with Child. 

13. = -Biſhops * 65 AET in a Plea of Baſtardy, indiſability- 

a Plaintiff. | | 

14. The power of the Taftices of the Peace, andof the Seſſions, in-re-- 
ference t0- the reputed Fathers of Baſtards. 

15, 1n an AGion for ſaying ſuch an one had a Baſtard, & Piobibitions - 
fo the Eccleſiaſtical Court, becauſe they admitted the Defendants : 
Confeſſion, but wouldnt allow of bis Juſtification. 

16. W bo are beld a Baſtardiz'd at the Common Low.. 

17. W bat aMulics is at Common Law. 
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18. Other Deſcriptions of Muliers and Baſtards. 

:19, Thedifference between the Civil 8nd Common Law in point of Mu» 
liers and Baftards. : | | 

20. What kind of Dyvgros, bat l Raſtafdize the Hats 
21. nh 4 Fi Zi UE eta ag 
22, A Man is Divore'd Cauſa Frigiditatis , Marries again, bath 
. Tſue by theſecond Wife, the firſt: Living, - Q. Whetber sbar Iſſue 

be a Baſtard. Pp | 


-23. A Caſe if Remark, touching this. Subjet adjndg'd in Irc- 
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4STARD, Baſtardus, Nathuyr, S, rin, 'F ilint Ns- 


Conſuet. Bur- word” | Baſtard Þ hath its derivation. from two. Germas..words 
Sund.p. T1 = Boes art | that is, Degener/s.mgenlit, -\ &- an,u4 e Gree.'.Baſlaris. 
C4) Terms © 16. Mereiris vet Concubins, Baftard and Filjus Naturalis are both 
B = d.St. .one (@).. Baſtards tata 
20. H.3-9, of any Womin not:-Married, 
Aulier ac- 'by order and judgment of Law, for which reaſon; he is called Filius 


cording to Popali Dp9 IG ... | | —— 
4 oy = - | JS apd and. Mylier arc oÞpoſcdeach fo other, at the\Gommon 
man. - Law, Otherwile at the Caxon Law. Forat the Comman.Law by 


(c) Ibid.verb. Mulier is meant and undexſiood one that is lawfully begotten and 
- wit of » _ bor, and” therefore where they are compared together, we ſhall 
cabs. " Hnd'at that Law this addition to them Baſtard eigne or Elder, and 
of Deſcents, Mylier puiſue or Younger) and. by the Gommon Law beor ſhe that 
Cd) St. 9-H.6. 1s born before Marriage, celebrated betwcen.the .Father..and Mo- 
of ri | _ ther js called a Ba{terd; and by that Law, a-Child begottenand born 
Rep! ang'. of 'z*Woman out of Marriage, .by one who.aftes;Mpzrjech her, is 
ib 3-cap-6. 12id to be nota Mulier but a. Baſtard (ec)... This word, { Mulier , 
(c) Glanv.l.7 feems to be a word corrupt from Melior, .or the French |. Me/ienr | 
T* —_ VEnnyin at Common Law the lawful iſſue, refeyr'd betoxe an El- 
> Lu h bo. der Brother born out of Marriage (4). But by Glppwe. ſuch 
verb, Mulic- Lawful Iffne-ſcems rather. Mater. than Me/zor, ' becauſe begottey' a 
rarus filius.  Matzete, atid not ex Goncubing ;. for he calls ſuch jug, .Fitiox Mu- 
I on lierates,. oppoſing themes Baſtards (e),.. 2uia: Mulieris appetlatio- 
b, a4 Ms wearer tptogery . Mulieris. 13.'&- ibid, gloſs. De verb. ſign. 
f) Brat * (3) Baſtardy | Baftardia.] at the Common Law, fgnitiech a de- 
Iib. $.cap.19, fet of Lawful Birth ohjected tp.one begotten out 'of, Martiage (f). 
@) - >a which Law doth diſtinguiſh Baſterdy. into Special :pnd: Gexeral' (g). 
(9. Stat. The later whereof being only a Certificate (h). from the Biſhop 
9 H.6.11s c+.the Dioceſs to the Kings Juſtices, after juſt enquiry made, _ 
2.3 , 
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thex the,Paxty,coguirid-of, be. Baferdigr hat; vpop fame (queltion = 
of. lnhexicuce 3. and. ihe-forwer! boing tale a Sur nemmenad at . 
Common Law agaiaſt- hin that calls; another Baſtard, This [being 
called Baſtardly ſpecial, becauſe Baſtargy:is: the principal and ſpe- 
cial warterin.tzyal 2: As,abe other is Gallkd.. Baſterdy. General, be- 
caule, Inheritanee-is ghyre the chief thing undexrdebate and in.contelts 
By both ghgſe tignitrations: Beſt4rqy at theiCommon 'Layideemso 
be taken.'only.; los(ap7Examination.. or. Tryaly whtther: aiMans 
Birth becillegitimategand fodoes-hagratherimply: what ic.is/nog; chan 
expreſs what;it; is (;4-,) Which:(according 40 8 better Definition) (7 Vice Bro- 
ie pplawſyl atgof Birch; dixabling the,,Partig to ſuccced in Ine |" -—— 
ErItance, Ao lon pofigs 03 or 001,004: :Cio1g 37 <5 
(4416 8pprafh dy:whathach been 'Gid;u ghar 2.B4flerd is one 
that ik bexy of any; Womang.Ifo. a5 the; Father: bs nof knowdlaccord4 
ing toi (he; erder. of; aw Th). - Sg that if any Woman hath: @ C6) C9102. 
Chjld before; her Marriage, it, is Boftarf +; And though the Fa. $55 *up-Litts 
ther; thereof aſter Marry the Mother, yet in the judgment of the *** 
Common:Law js Opal -but-af the Canon Lawiitjs 04 
therwile: 36;8Hor6@d.1(- 4). JH, ane Maiy; 1infie gredut Maritagis (') 20H 3. | 
aalthathtberchy Lfbes: 2: whether-ichaa;Baterid.or Midier incaſe HS 
Pivenge dathiaher qhergupon enſue; (avg, IP chere beiliſue by ' jeg 
cond, Husbangd. or Wite, the.tarmer then living, ſach Iſſue is 4 (»» 48 Ed. 
Baſtard (4). A Wowan: Elopipp from:her Hysband, and Living 4 28 21d 
al Avoutry, hes. Hagbapdhcing-beyond Sea that he carmor come __ m_ 
at.hes).baving Ilan this rime; 81s Luce Groſs tobe Bultird'? £545 7 
But by hg. Gommon Law,..if — Ora pita rbor maria ( 5)39 Ei 3 . 
che). within the Juziſa;Qian ofzhe. Bing af Enghindg and his Wits 147 H-4- 9+ 
have Iflug in his abſence, No progt is; Admiflableto prove the Chitd 2%: £9426 
a Baſkaxd, :pnlels zhers be an apparent. impetlidility of Proortation in 
the .Hushand; 1, xphich kale ſuch, Llc, albeit borm within 'Mat- 
Fg ef Bop ary {0).. pn. by. the:diib-Lam, if the Husband (2 43 E- 3: 
be 0.l00g-4hlent from his. Wiles os by;no pelbbility-of Nature che 177, 07 
Child can ba. this, 96.5h& Adlcerct-eng; Adulterſs;be foknoww:cs 34 E220. 
kgeprcompany togathes,, 'as that by juftacccunt of. time, (it cannot ' He6: 7. 15. 
fall; out £0! be any, other Mans Child: but che Adulterers himfel; 5-17. 
ety: z5countedta; bra Baſtard: And. yet in theſeivery caſts within © on Lite 
this Realm,unleſs the Husband be all the timie of -the impoſſibiliey-of yy 
Procxeation: (as Aſarcſaid ): beyard the Seas, the Ruletbf Law will view of do". 
held,trye,  Patgr:is.eft quem: Nuptie demonfirant: {pM 1 2» POre3. Capone 
Noee io debt-upon.an obligation byGook Chief! JukicezAnd foi was 3252: 
the Opinion-of the Civilians, That a-Dilagreement:to- the Marriage Go ny 
had under the Age)ot of, Canſeaty-atthe Ageitoyghotta bepublithed 4m; nd. 
in Court 3. gtherwile the) Iſuemdy che (Battarded: 1! For « Difigree- © Vit poſt 
ment.in Wriging is nota aficient-Diſagreementznor agood Proafs gy, E21e in 
| h x (5.) The Nog Rep. 
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of Baſtards 


(r) Glanvil. 
lib.3-cap:i13s 


(-) Ridley. 
ubi ſupra. 


() ibid- 


(1) 18 E.3. 
40. 

Cn) D. 1.Ba- 
ftardy 5s. 


39-E.3.30- 
b.per Thorpe 


( 5- 2) The Law hath given ſeveral Appellations'for 'the di-' 
Kin&ion of Baſtards according to the different conditions of the per- 
ſons of whom they were begotten 3- As when they were begotten by 
perſons of afingle and unmarricd Eſtate, and of ſuch as were kept 
as Concubines, the Civil Law called them F:lii Natwrales : if be- 
gotten: of fingle Wornen,- not defign'd for Concubines, for fatis- 
tacion of preſent Luſt, then they were called Spmrii : if begotten 
of ſuch as the Law fiyles Scorta,or common' Harlots by publick pro- 
feſfion, -than they were called Manzeres : if begotten of Marricd 
Women, then they were called Noth; : it begotten between Aſcen- 
dents and Deſcendents, or between Collaterals contrary to the Di- 
vine prohibicion,then they are called Inceſtwoſi. SERre 

(6..): Bafterdy fo ſtains the Blood, that the ' Baſtard can challenge 
reither:Honour nor Arms3- and fo difables him; that he cannat pre- 
tend to any ſucceſſion to inheritance. The Temporal and the Ec- 
.clc{iaſtical Laws with us do not differ as towmatter 'of Bafterdy, but 
ſomething as to the proſecution thereof: The Ecclefiaſtical Law 
brings it two ways to Judgment, Incidently and Principally the 
'Common Law makes two ſorts thereof, Genordl and Special. Is 


 cidently at the Eccleſiaſtical Law,when it is pleaded in Bar to tlaim 


of ſomthing in right of Nativity : Principally, when by reafon 'of 
fome ſlanderous and reproachful ſpeeches, it is brought before the 
Court as the principa) matter in Judgment to bealledged and pro- 
ved, that thereupon Sentence may be pronounced accordingly by 
the Eccleſiaſtical Judge, Ad Cnrians enini Regiom ton pertines ag- 
woſcere de. Baſtardia (r). General Baſtardy at Common Law, is 
ſo called becauſe itis in groſs obje&ed in Barr againſt a Man to dif- 
appoint him in the Principal matter of his Suit. Which, becauſe 
tt is of Eccleſiaſtical Cognizance, is ſent by the Kings Writ to the 
Ordinary, to enquire whether the Party charged with Baſtardy were 
born in, or out of Lawful Matrimony; And as the Ordinary -finds 
the truth of the matter upon due exathination, ſo he pronounceth = 
accordingly in his'Conſiſtory, whereof he returns Certificate to the 
Temporal Courts (s). Special Baſtardy at the Common Law, 
ſeems to be only that, where the Matrimony js confeſt, but the Pri- 
ority or Poſteriority of the Nativity 'of him, whoſe Birth is in que- 
ſion, is controverted (t). - | 
General Baſtardy ought to be Trycd by the Biſhop, and' not by 
the Country (1). But Baſtardy in this ſenſe cannot'be tryed by the 


* Ordinary otherwiſe than by vertue of the Kings Writ, on 


ſome Suit depending in the Temporal Court (m)). When Iflue is 
joyn'd on Baſtardy, before it be awarded to the Ordinary to Try it, 
Proclamation thereof is-made in the lame Court, and after Iſſue it 
is certified into Chancery , where Proclamation is made once : 
Mont 
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ah. Al A... et. Me 


; and Boftardy. 


Month for three Months, ard then the Lord Chancellogr certifies it 
to the Court where the Plea is depending 3 and after it is Proclaim- 
ed again in the Came Covrt, th-t all ſuch whom the ſaid. Plea con- 
cerns, may appear and make thcir Allegations before the Ordinary 


(n)z whoſe Certificate of Baſtardy is nothing to the purpoſe, unlels (1) ro H.s. 
it come in by Proceſs at the Suit of the Partics (o). And this Ba- cap. 1 1. 
ſtardy ought to be certified under the Seal of the Ordinary, for it (9 7 H+6-3t- 


15 not ſufficient to certific it under the Seal of the Commiſſary (p). 
And although the Defendant be certified a Baſtard . by the Ordinary, 
yet the Certificate ſhall loſe its force, if the Plaintiff be afterwards 
Noenſuit, for then the Certificate is not of Record (9g). 

In the Caſe of Elborongh againſt Allen, it was faid by Crook, that 
for calling one Bafterd generally, there is not any ſufficicnt Ground 
of Aqtion at the Common Law, but if there be any fpecial Loſs 
thereby, it ſhall be agood ground of Adcion at the Common Law, 
as if a Man be upon Marriage, cr in trcaty for the fate of Land, 
whereby his Tile is diſparaged. Doderidge Juttice ſaid, That the 
"wort Baſtard is generally of another Juriſ-iRion; and belongs to 

. the Ectlefidfiical Court to determine what ſhall be Biſtardy, and 
; thejr Judgement is given for the damage, which the party had in 
his birth, and for that their Entry is quia lefis oft natalitis. And 
in this Caſe the Chief Fuſtice ſaid, that generally to ſay FS. is a 
Baſtard, F.$. hath not cauſe of Action given him thereby 3 but if . 
there be a Temporal cauſe averr*d, the Common Law may. proceed 
therein 3 for though Originally Boſtardy be of the Eccletiaſtical Ju- 
riſdiion, not Triable at the Common Law3 and therefore as/in 
its genera] nature it isof the Spiritual Juriſdicion, fo being by its 
generality noground of Aion at the Common Law,. yet it one be 
to ſuc for a Childs part, or ſue for the Adminiſtration of his Fa- 
thers Goods, and this be fet forth in the Declaration, . it will main- 
talnan Adtion at Common Law. Doderidge Juſtice ſaid, That to 
_ tay generally that one called him Baftard, is not ground of. Action, 
if he doth rot ſhew ſome ſpecial Loſs thereby; as when a Womzn 
brings her Action, ard ſays that the was in Treaty of Marriage, and 
that the Defendant called her hore, this will not maintain at 
AQion unleſs ſhe fay witha}l, that by reaſon of theſe words ſhe 
loft her preferment z but Chamberlain Juſtice ſaid, to call a Woman 
; Whore js at this day a ſufficient cauſe of Action for her, for that. it is 
Puniſhable by the Stattite 3 he alſoſurther (:id; that-it a Mar Libel 
in. the Eccletiaſtical Court,” that he tiath Lands by deſcent, and that 
7.8. call'd him Baſtard,. they may not proceed therez or it they 
do, a Prohibition lies » He further ſaid, that for calling a Man Ba- 
fard generally, without ſpecial Loſs -Hcdped, Action [hall be main- + 
tained, and'Cited a Caſe in 6 Eliz. Dyer. : Where a Man recove- 

Qqq | red 
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ich.20. Jace red great Dammages, for that the Defendant had ſaid that his Fa- 

B.R.Flborough thex was-a Baſtard; And cited alſo one Nelſon and Stokes Caſe in 

*Þ 715g "- 5 Jac.where the Plaintiff did not alledge any ſpecial cauſe of Action, 
oh mer* and yctrecovered: 

( 7.) By the Civil Law ſuch as were born in the beginning of 
the eleventh Month next after the deceaſe of their Mothers. Huſ- 
band were tobe accounted legitimate, but ſuch as were born in the 
end thexcof, were to be accounted Baſtards Amth.Col.4. yet the Gloſs 
there relates a matter of Fact contrary to this Law, and gives us 
an inſtance of a Widow in Paris, who was delivered ofa Child the 
fourteenth Month after her Husbands death, yet the good repute 
of this Womans continency prevailed ſo much againſt the Letter of 
the Law, that the Court Judg'd the cauſes of Child-birth to' be 
ſometimes extraordinary, the Woman tobe chaſt, and the Child 
Legitimate. Hoe tamen in exemplum trahi facile non oportet, as the 
Gloſs there concludes. 

(8.) By the Common Law, if a Child be born but an hour af- 
ter the ſolemnization of Marriage, it ſhall be the Husbands,though 
it were begotten by another Man, who was not the Mothers Hus- 
band, and may be the Heir of him who Married the Mother but a 

(#) Term of Dy before the Birth of ſuch Child (*) for in that Caſe he is not 
Baftardy, TEputcd a Baftard; who cannot inherit Land as Heir: to his Father, 
7" nor can any perſon inherit Land as Heir to him, but one whois 
(x) Lict].Se& Heir of his Body (x). Otherwiſe it. is in caſe the Child were be- 
401.Fitz-B. otten by him who after the Birth of the Child doth Marry his Mo- 
"7 ther 3 For in that Caſe notwithſtanding ſuch Marriage ſubſequent 
to the Birth, the Child is reputed a Baſtard in the judgment of the 
Common Law, as being born out of Wedlock, though according 
to the Ecclefiaftical Law the Child in that caſe is reputed as Legi- 
(3) St.20-H.3- timate (y). Butifone Marry a:Woman, and dye before Nipht, 
> = n =— without ever bedding her, and ſhe after happen to-have:a Child, 
4 a. -0n >» within-poſſibility of conception in reſpe& of time computable from 
Quia ſubſe- ſuch Marriage, it ſeems it ſhall be accounted his Child, and Legiti- 
quens watri-. mate (;). | 
monium rol» (,, ) If a Child be born within the tenth Month ( computing 
ER thirty days to the Month) next after a Mans death, it ſhall be re- 
on. puted his Child as a. M#tier;but the moſt natural time is nine Months 
({)Vid.Engl..and ten days ({ computing twenty eight days to the Month ) which 
Lawyer.117- is forty Weeks; or any day. inthe tenth Month may be natural c- 
(a) Co. ſup- nough (4). Alſo the Children begotten under a ſecond Marriage 
rg - after a Lawful divorce froma former, are Legitimate, and not 
5. Jacs, Baſtards (b ). And the Child wherewlth the Mother is. viſi- 
_— bly big when ſhe taketh a ſecond Husband, fhall be reputed the 
#) Co. 4.29. Child of the former Husband, though born after Marriage — 
_ J Ce 
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the ſecond. Otherwiſe, if at her ſecond Marriage ſhe were fo pri- 

vily with Child. as that it could not be diſcerned 3 underſtand it with _ 

this limitation, if by poſſibility of nature it may beſo (c). Andif (c) 21 Ed. 3 
a Widow take another Husband within ten days next after the death 39. | 
of her former, and bedelivered of a Child elevendays before or af- 

ter forty Weeks from the death of the faid former Husband, it ſhall 

be reputed the Child not of the former, but of the later Husband 

(4). And in one Thecker and Duncombes Caſe it was adjudged, (d) 18 Ed. 1, 
that a Woman may havea Child in thirty eight Wecks, and that by Com Bed: 
cold and hard uſage, ſhe may go with Child above forty Weeks "aan 
which. was mention'd by the Court in the Caſe of one Owen againſt * ©: 

Fevon in an Adcion of the Caſe for faying, This is the Whore that 

my Man C. begat a Baſtard 9 and upon a Verdi& for the Plaintiff 

it was moved in arreſt of Judgement, that the words are not Acio- 

nable, becauſe there is no ſpecial loſs or dammage alledged by the 

Plaintiff, and that in one Lightfoots Caſe againft Pigot it had been 

rul:d that an Adion lies not for ſaying a Woman had a Baſtard : 

but it being argued on the other ſide, that the words are Adiona- 

nable, becauſe if they were true , the Party of whom they are ſpo- 

ken is puniſhable by the Statute of 7 Fac. with corporal puniſh- 

ment, Judgement was given for the Plaintiff, Nift, (e). (e) Trin- & 

 (10.) Thepuniſhment ofa Woman that hath a Baſtard, that may Paſch- 1651- 

be chargeable to the Pariſh, is the Houſe of CorreRion for one year 22% e BR 


| f. 
by the Statute (f'). O_ — 


(11.) Although in the judgement of the Common Law a Baſtard Rep. 
be reputed quaſi nullims Filixs (g), infomuch that, if being ſeiz- Of) 77 Jace 
ed of Lands in his own right, he dye without Iſſue of his Body, CO Lite! , 
they may Eſcheat; yet even by that Law the Baſtard in reſpe& of ns __ 
his Mother is ſaid to be a Son (b). But in reſpe& of the the Father (6b) Vid. 11- 
he is ſaid to be #ullius Filins, and therefore in the Caſe of Ralph H4-75- 
Haward and the Lady Anne Powes his Wite in a Writ of Partition, 
it was held, that if the Mother diſpoſe of all her Lands holden in 
Knights Servive, to her Baſtard-daughter by conveyance in her life- 
time, that the ſame fs out of the Statute of 32 H. $8. becauſe ſhe's 
but a meer Stranger to the Father, becauſe »#/liws Filia;, and the 
laid Statute ſpeaks of Lawful generation. And in the 39 Ed. 3.42. (;) yid.1z. 
in a Precipe, where a Baſlard was named Filins 7.S, the Writ for Eliz.Dyer. 
that reaſon did abate (i). For the ſame reaſon allo it is, that in a 296-and 14 
conveyance by a Father to his Baſtard-ſon, natural affc&ion is not a 51'*- DIer- 


ſufficient conſideration 3 for that he is a Stranger in Law, although Aide 2erb, 


_— 


he be a Son in Nature (k,) And yet it ſeems ifa Grant be made Baſtard. 
to a Baſtard by the Sirname of him who is ſuppoſed to beget him, (4) Mich. 23 - 
it is good, it he be known by ſuch Name, and yet in truth he is E'z- Dyer: 


anllins fling, And it Husband and Wite divorced cauſa Precon- "+ ; 


Qqq2. traGue' 
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eras, the Ifue hath loſt his Sirname, for C:gnomen Myjorum oft ex 
ſungaine trafium , and the Iſſue now is Baſtar4 and »ullins films: 
yet becauſe he had once a Lawful Sirname, it is a good ground of 
rePutation, tomake him a reputed Son, which is a good Name of 
()Co-6.par. Purchaſe CF). And it hath been refolved that a Child begotten 
65.inSr-Meile by a ſecond Husband (living the former) of 4 Woman divorced 
Finch's Caſe» from the former cauſa Precontreins, is legitimate and no Baſtard 
(m) Mich. 23. (;3); But in another cafe, that a Child begottep after Marriage fo- 
> ky 5 Av lemaiz'd infre aunos nubiles, and for that caufe after divorced, is 
and Zepirg-  ill:gitimate and a Baſtard {# ). 
wells Caſe. ( 12.) A. takes B. to Wife and dies. B. after forty Weeks 
(n) Ce.7- par. and ten Days is delivered of a Daughter. The queſtion is, whether 
42.43: $69"! the Daughter ſball be Heir to her Father, or a Baſtard? The Aﬀir- 
; mative prevails, and ſuch a Child may be lawful Daughter and 
Heir to her Father 3 for a Poſt-1atus, that is born after the forty 
Weeks, may as well be an Heir as an Ante-natus that is bornat the 
end of ſeven Monthsz And a Child may be legitimate, although 
it be. born. the laſt day of the tenth Month after the conception 
thereof, computing the Months per menfes ſolares & non Innarers 
according to the report given upon Oath by the learned Phylicians- 
fe) Mich. 17- in Alſop's Caſe (o)), Ita Man hath Ifſue born by his {Wife for- 
Jac. B-R. A ty Weeks and eight Daies after his death, as if hedye the three 
[P e S and twentieth of March, and the Iſſue is born the ninth of 7a- 
2.par-321. #wary next following, that Ifſue ſhall be held Legitimate, for it 
Godb.281, may be Legitimate by nature, and it ſeems the Common Law 
the ſame caſe» doth not limit any certain time for Legitimate Infants to be born: 
Mich. Jac. B. (p) upon evidence at the Barr which concern'd the Heir of one 
w.1 Andrews, it was relolved by the Court, that Dr. Paddry and Dr. 
Momford , Phyſicians , ſhould ( being firſt fworn ) in that caſe in- 
form the Court upon their Oaths , whether according to Nature 
ſuch Iſſue may be Legitimate, and they faid that the exa& time of 
the birth of an Infant is 280. dayes from the conception, viz, 
nine Months and ten Days after conception, accounting it by the $9» 
lar months,viz.30.days to each month; bur it is Natural alfo it he be 
born any time of to Monthsviz, in 40 Weeks, tor by ſuch account 
10 Months ard 40 Weeks are all one,but by accident an Infart may 
be born after the.40 Weeks, r before : Si paris naſcatier poſt mortens 
Patr;( qui dicitur Pojthumuw )per tantum tempus.quod non ſit veriſimile 
Br:& libs, f, 9#9d prſſit eſſe defuniit filius.& boc probato talis dici pnterit Baſtardus. 
417-b, (13.) It is agreed on all hands that Bajtardy is an Ecclctialtica 
Cauſe, and of Eccletiaftical Cognizance » and thcref re if Baſturdy, 
be pleaded in diſability of a plaintiff, the ſam; [hill be tried by 
the Certiticate of the Bithop, whc<ther it he 10+ Real AGton reia- 
tivg to Inheritance , or Pcxſonal relating to Slander vi qe 
| whcse 
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and) Raflady: 485. 
where Acion- on the Caſe, will lie: But if it beplcaded;thar the 
Plaintiff was born at ſuch a place befare the-Martiage folemnized , 
and ſo he is a Baſtard: This the Common aw calsa Special Ba- 
ſtardy , and fhal} be tried by Jury at the Common Law, where 
the Birth is alledged; (r) So in the Duke of Swffolk's Calc of -(L3Vid. Co 8. 
Partition , where Specia) Baſtardy; was: pleaded, and Iflue there-: par-Cale of 
upon taken , the Trial was awazded to be:by.a: Jury. of London. *N* _ on 
(s) And where in an Adcion upon the Caſe brought for calling one pong : 
Baftard , the Defendant juſtified that he was a Baſtard 3- it was a= (4) Vid. 7.5. 
warded , that it ſhould be tried by. the Countrey, .and: not by the' 6. Dyer- 79+ 
Ordinary. (#) Which ſeerns ſomthing, Parsdoxieel:; that if Ba- C/ —- 
ſtardy. he pleaded in Diſability of x Plaintiff; then it ſhall be tried. or _ 
by the Bilhops Certificate 3. but ifit be:pleadedsthat/thePlaintiff wass © 
born in ſuch a place before the Marriage , then by a Jury : The | 
former whereof is ſaid to be a gexeral. Baſtardy; the other afpeciat 
Batardy;whercas, in truth they bath ſeem to differ only in this , thac 

the former ſeems to be. a general relacing to-the: Plaintiffs condition: - 

in reſpe& of his Diſabilety;the other ſeems tobe aſpecial xelating to> - '. 

the circumflapges of, Place and Time of his Netivity ,. but: both: - 


referring to his Baſtardy. | 
( 14.) If a-man, . that is ordered, by two: Juſtices of the Peace. - 

to keepa Baſtard-Child (he beipg according to the ſaid Order the 

reputed Father ) ſhall appeal from the faidi Order to the.next Quar- 

ter Seſſions according to the Stat., of 18. Eliz. and being there dif-- 

charged, and.the GR Order repealed , ſhall yet afterwards at ano- 

ther Quarter-Scfions of the Peace upon re-examination of the mat- 

ter be ordered according: to: the firft: Orders in that caſe it hath + 

been held by the Ccuxt,that the ſecond Sefſions-had no power to alter 

the Diſcharge made by the foxmer Seſſions. (v) And .in another (z) Trin- 9+. 

Caſc. it hath been reſolved , that, before: the Statute of 3.Car. c. 4.Car- BR 

the Jultices- at the. Scikons had) no Authority torintermeddlein the 20þ- - par. 

Caſe of. Baſtardy,, till the two- next Juſtices according to the Stat. p;4g.on; Cale: 

of 18. Eliz, had:made an order therein 3 As alfo that by the Stat. ibid. 255+ acc: 

3. Car. the Juſtices of thcir ſeveral Limits axe to make an Order in 

Caſe of Battardy. ' (x) Pſch. 19; 

(15,). GC. commenced an Action in the Spiritual Court againſt I. yocoawrnnh le 

for ſaying that he had a Baſtard./F.the Defendantalledged in the ſaid 6? ng 

Court,that the Plaintiff was adjudged the reputed Father ofa Baſtard 337; 

by two Juflices of the Peace according to the Statute, whereupon he 

ipake the words. The Spiritual Court accepted of his Confeffion, but (4) Paſch, 17. 

would not allow of his Juſtification;whercupon he prayed a prohib'- Jac-B R- 

tion,and it was granted (y). It is not denicd, bat that if the Spiritual EEE! 

Court try a thing that is of Temporal Cognizance,a Prohibition may —tſ par 

le,although all. the Cauſe were originally Spiritual, as was reſolved $33. and 625-. - 
| ir-- 


—- Ap 
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— ia whi it was likwiſe reſolved , that | 
.7. in Kenns: Caſe (&), in which Caſe it PP I | - 
_— _ where che Cauſe is Spiritual , there the Spiritual Don _— 
Kenns Caſe. diQion ; and in the Caſe between Banting and Ped i ns 
(+) Mich-25. olved, that th: Jadges of the Common Law ought (that is the 
ES ded inthe Report)to give Faith & Credit to thy -gnorag gt of 5 
"5 the pF lbeic it be againſt the Reaſon of their Law (a). 
ting and Le- Spiritual Court , albeit ite ; take another wife , and hath If- 
1ngwel; Caſe* (16,).'1f a man having a wite , take” another wife , 
" Toke br: ws by her,living the former wife , ſuch Ifſae is a Biſtard ( th = 
very. Baſtard, : iage is void (c). If a man marry one within the 
cats the ſecond Marriage i ond bs not "Co the Com: 
(6)18 H.6.31. Degrezs prob.bited, = _ _ = _ bi = by » jag 
EENID eLo '« Sauna! hogs We bog Marry 
C2.7.Kenn, Macria-c is not£11l then void(4).(Soit 1SA [ oug | _—_—_ f 
6 ag the Siler ) (e) Ifa'Man hath Iſſue by A. we SA 677 Nora kg 
4 ads, the Iſſue is a.Baſtard at the Common Law ( : > be” ne an 
(4) 18, H.s. ſent to _—_ ( by _ EG Lon? Buns, + Legitimate (g) 
. b, f1 his: birth, an / 4r# 
of 18gH. 6. rocks Hasband be caſtrated ſo that it - < r0—oare = pred wy 
—_ . bilit et any Mlue,and his Wife have Ifſue di years. , 
0} 69. E:36 i hall © Bafatd although je begoee under Merloge, for 
b. it i zrent that it could not be Legi . 
11 H. 4+ 84: "= a _ Law of the Land a Min cannot bea Baſtard = 
44 » tou Gals,unleſs there be ſome ſpecial matter in the caſe 
RIES Caruatnincts mr big with Child by A.and after A.Marry her,and 
nd Bo rarwmnrr tern ſals3 in thisCaſe by the Common 
Trin. 3» is born within the Eſpouſalss in L 
$2.B. Rc in _ _ "Iſſac is a Mxlier, and not a Beſtard(k), So if a —_— 
ter Stile&& 1 e big with Child by one Man,and after-wards 4, -oorkerg ay an] 
G Bin. 14+ and after the Ifſue - born, = _—_ - - —_— _ t by ae "I 
. in Came- ynder Eſpouſals,and canno oo 
7a Srellat = mo ith Child bcteuſe that cannot be certainly known(Z);aud po is 
rer Done & E- : born within three days after Marriage (m). 
Jain- although the Iſſue were 7s vet ifehs Hoc. 
5/6 and rwa.  (18.) if a: Woman Covert hath _ is Sopuerts,yer Ie Be: 
Hin'ons and band be ablc'to get a Child, an ol, Kee h therMan 
' key De- fa Woman Elope and live in Avontrie with ano 3 
fend ants fo idol born b Avoutrie, yet it isa Mulier by the Com- 
by rhe caring whic be infra quatuer maria. lo as 
Chancellor, mon Lao)But then the Hushand muſt be infta quatuer maria fo 
and Montzacute that by —_— he _— _ —_— ryan yvids beyond fa 
but Hobart © Baftard(p.)But ita Woman ha ; ] ob 
>» was born, fuch Iſſue is aBaſtard at 
| G) 40. Ex3 os pon _— - A Fene Covere hart her Husband being 
the Comm . ; wy 
ay 3 3» £9. beyond Sea for 6 years before the Iſſue is born, it - Koro; _ 
39-E- 331-' Common Law(r).ifa Woman hath Ifſue,her Hus by c ; _ 
gt-Apl 10. cars of age the Iſſue is a Baſtard at the common Law. (5) quere. 
2. E.3.29.per AY 1 H.6-3 contra. 44 Ed.3. 12-be45-E 3.25,cont. 
lt: and 70nd. (K) 14. E.3-12-b.45 E-3.28-(V1 H.6-3 co ſupra (0o)1 H.6.3. 43-E 3-18.b. 20. 
13H 1b. (n)18-E.4.3 Elli. Jac.CamStellat,ubi fup To (0) 19:85, 17; G5) 18H, 
Eqs, Hill.18. Jos ibia, Cam. Stellats (p) qo-E-3-20. Af-B. (9) 18- _ 
6. 34- CG) H.543-b, 


a 
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(19.) It 4. hath Iffue by B. andafter they intermarty;, yet the 

' Iſſue is4 Baſtard by the Common Law); '(*) but it is a' Miter by (-n) 47.E.3.14. 
the Civil Law (os). If: the Parents be Divorced canf2-Conſangni- 

nitaty, they being ignorant thereof at their Marriige , the Tſu:s AS oy 
they. had before:;:are Baſtards at the Common Law , and Muliers oor roy gy? 
. by the Civil Law: (p3-- If a Man hath Iſſue by a Woman, and af- 46,417. 

ter :marry theſame Woman; the Ifſue bythe Common” Law is Ba- (p) 18.'E. 4. 
ftard , and: Mwdier by the! Eccleſiaſtical *Eaw (49) Likewiſe if a 24 Þ: 

man efpouſea Woman bigg with Child by another Man ,; arid-with- £2 [E430 
in three dayes after ſhe is delivered ot Child, by the Common 1.4. 6.3. 
Law this is a Mulicr , and by the Ecclefiaſtical-Law a Baſtard (r). CG) 18.E.4-30. 
If a Woman Elope and hath Iffue in Adultery ;* fuel} Iſſue is a My- 43-E- 3+ 1 9-b. 
lier at the Common Law, 'and' a' Baſtard * by.” the Eccleſiiftical * 
Law.(s) 3 yet if the Woman continue: in-Adultery , arid hachTF- (: 11, r.2.16 
fue, ſuch Iflue are Baſtards even by the Common Law(#). But by the («) ibid. = 
Law of.the Land a man may not-be reputed a Baſtard: who is born 

after Eſpouſals, unleſs there be ſome (pecial-matter in the'Caſce as a- 

-foreſaid (*,). Bucif a man who: hath w'wife\- doth during | her life (x)18.E. 4.39. 
"take, anvther.wife ,. and/hath-Ifſue by her -; ſuch Iſſue are Baſtards b. 


by both'the Laws; :for:the ſecond: Marriage is yoid' (x).” '. Co47. Kenn 
© +((20.) A Divorce canſs' Precontrafius doth Biaſtardize the Iſſue, PI _ 


(y) fo alfo.doth a Divorce cauſa Cenſaguinitats (2) likewiſe if (5) 47-E3- pl- 
the Divorce be. Caaſs Affinitatis; it doth: Ballardize' the Iflue's (a) 78- 
and the Lay is the fame, incaſe the Divorce be caſa Frigiditatis, 23.H.6. 34. = 
_ (5) A Manhath-Idue a Baſtardi;- and aſtermarrizs' the fame'Wb- ( WORE. 2.700 
"man, and: hath Iſſue byiher- divers Son-57 and- then deviſerhr all —_ E. 1 Ba- 
his Goods to his Children.' 2 whether the'Baſtard ſhall take by the Aardy. 2r. 
deviſc?But ifthe Mother of the Baſtard-mike fucha deviſe, it is clear cur. - 
the Baſtard:ſhalltake becauſe he is known to be Child of the Mother &c. © - fp 
(213): B-;contrated himſelf ro A. afterwards A;was Married*to +. age: 
F. and cohabired with. him, whereupon! B.:ſaed Ain the ©ourt of Cc) More's 
Audience, -and proved: the: contraft,, and Sentence: was there' pro- Rep. 
nounced, - that (he ſhould'/Marry the (aid By and cohabit with him, 
which: ſhe did, and they. had: ſue. C.B.” and the Father dicd : It C4) Mich 2£ 
was argued by the Civilians, that the Marriage betwixt B. and 4. = ny From 
was.vo'd, and that-C.B. was a: Baſtard. -* But it was reſolved by Banings 
the Zeſtices. that C. the Ifuc of B; was legitimate andno Baſtards), Caic. Hore's - 
(22+) 'The Caſe was wherein a Man was divorced" cauſe Frigidi. REP: 
tatis, and afterwards took another Wife and had Iſſue; it was - ar- 
gued. by the | Civilians, and; alſo by-the Juſtices, whether theTſlitc 
were Baſtard or not, it was adjudged that the Iffue by the ſecond 
Wife was not a[Baſtard ; [For that by the Divorce the Marriage was 
difſolucd'2 vincuto. Marrimandi, and each of them: might Marry-a- - 
gain ; But admit that. the ſecond ; Marriage was voidable, yer it 
64: Df 'Vi36 ; . ; ' Fand; 
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ſtands good till it be diſſolved, -and ſoby confequence the Ifſue born 
() Mich. 28. during the Coverture is a lawtul 1flue. (b). 

Eliz.in Cur. (22, )-Upon an information in the Caſtle-chamber in Ireland a- 
Warder. gainſt the Biſhop of-K. and C.B. and others, that by Practice and 


Morris and 


W:bbers Combinatiog,;-and by urdue courſe of proceedings they endeavour- 
Caſe. Moore's &d to prove the ſaid C,B. ( who wasever before reputed a Baſtard) 
Rep. to be the legitimate or lawfui Son and Heir'of G.B.::Efſqz. to the dif- 


Mich. 9. JC. jerifon and defamation of E.B. who was the ſole Daughter and 


de Ceſile- Heir of the ſaid G.B, And upon Oter of this cauſe. the. Caſe appear'd 
Chamberen tobe this, vis. About twenty fix years before the:exhibiting of 


. feland Dan's this Bjll, the (aid G.B. had Iflue the (aid C.B. on'the Body of one 


/ 


Rep. F.D. whoduring the life of G. B, . was not reputed his Wife, but 


his Concubine : and the (4ijd C.b. for all the timeaforeſaid, was on- 
1y accounted the natural Son of G.B. but not for legitirnate. Af 
-terwards, viz, ſixteen years after the birth of C. B. (his Mother 
-being then living) G.B. took to Wife a Lady of good Eflate and Re- 
-putation, with the aſſent af.her Fxicnds, by whoin he'had Iſſue the 
Gaid E.B, anddied.  Aﬀet the death of the faid G.B.. theſaid: CB. 
-his reputed Son (nor his Mother who wasyet living) ſaid: nothing 
by theſpace of nine years, but at laſt ithey praGiced and combined 
-with the ſaid Biſbop of K. being of their Kin, and with many ©- 
chers, to prove the legitimation of the ſaid ' C.B. by an irregular 
and undue courſe, to the intent tobaftardize and difinherit thefaid 

E, B.. accotdipg to which praQice and! combination; the Biſhdp 
without any Suit commenced or moved: in any of 'the Kings Teth- 
-Poral Courts, 'ofr any Writ directed to him, to. tertifie Baftardy or 
Legicimation in that Cafe, and (which is more) withoat any Libel 
exhibited in his Ecclefiaſiical Court touching that matter, of his own 

_ , will andpleafure, privately, and not convecatir comvorakdir, ninc 
_ © 124pears after; therdeathiof: theſaid GB. took the depoſitions of many 
-  Witneſles to-prove that the laid G.B. - twenty nmineyears before: had 
lawfully. Married and took to Wife-the ſaid 7. D: Mother of the 

' faid C.B, and that the ſaid C.B. was the legitimate and Jawſul Son 
and Heir of. the ſaid G,B: And theſe depoſitions ſo taken, the ſaid 
Biſhop. cauſed to be engroſs*d and reduced into the form of aſfolemn 
AR 3 and having put bis Signature and Scal tothart Inftrument,” de- 
livered the ſame to C.B. - who publiſhed it:, and under colour of that 
Inſtrument or Ad declared himſelf to be the Son and lawful Heir 
of the ſaid G.B. 8c. And for this practice and. miſderneanour the 
ſaid Biſhop of K. and others were cenfurcd ; and” thereupon 'theſe 
points were reſolved. (1._) That although all Matrimonial cauſes 
have of along time becn determinable imrheEccletheſtical Courts,and 
are now properly ,within the jurisdi&ion and copniz2nce of the 
Clergy, yet ab initio non fuit fic; For cauſes of Matrimony as well 
as 


and Baflardy. 


as cauſe Teſtamentary were heretofore civil Cauſes and ap- 
pertaining to the civil Magiſirate, as is well known to all 
Civilians, until the Chriſtian Emperors and Kings, as an 
honour to the Prelates. of the Clergy, did grant and allow 
unto them the cognizance and jurifdition of theſe Caſes. 
And therefore the King of Ergland, who is, and of right 
ever was the Fountain of all Juſtice and Juriſdition in all 
Cauſes, - as well Eccleſiaſtical as Civil, within his own Do- 
minions, although that he allow the Prelates of the Church 
to exercilſ2 their ſcveral Juriſdictions in thoſe Cauſes which 
properly appertain to their cogn/zance, yet by the Rules 
of the Common Law , he hath a ſuperintendency over 
their proceedings, with power of diretion how they ſhall 
procced , and of reiraint and correion, if they do not 
proceed duly in fome caſes : as is evident by the Writs 
of ſeveral natures directed to Biſhops, by which -the King 
commands them to certifis Beffarly , Excommunication , Pro- 


feſſion , MAccouplement en Loyal Matrimony, De admit. Cleri- Le courſe del 


cs, de Cantione admittenda, &c. as allo by the Writs of Pro- 
bibition , Conſultation , and Attachment upon a Probibiti- 
on. ( 2.) It was reſolved, that the queſtion of Baſtar- 
dy or Legitimacy ought to be firſt moved in the Kings Tem- 
poral Court, and thereon Iſſue ought to be joyned theres and 
then it cught to be tranſmitted by the Kings Writ to the. Ec- 
c'cfiaftical Court, to be examined and tried there: and there- 
upon the Biſhop ſhall make his Certificate to the King's 
Court z "to which Certiticate being made in due form 
'of Law ſuch credit is given, that the whole World ſhall 
b2: bound and ſtopt therety. But on the other fide, 
if any Suit to prove Baſtardy or Legitimacy be firſt com- 
mznced in the Eccleliaſtical Court, before any Que- 
ftion of that matter hath been moved in he Kings Tem- 
. poral Court, in that Caſe Prohibition lies to reſtrain (uch 
Suit, To this purpoſe was Corbet's Caſe cited, 22 Ed. 
4. Fitz. Conſultation 6, Six Robert Corbet had Iſſue two 
Sons ,, Robert and Roger, Robert th: eldeſt Son, be- 
ing within the age of fourteen years, took to Wife Matild, 
with whom he cohabited till he came of full Age, and 
"they publickly known and reputed for Husband and 
Wife z yet afterwards Robert the eldeſt Son doth dif- 
miſs the ſaid 'Matild , and ſhe living, doth Marry one 
Lettice , and having Iſſue a Son by the ſaid Leniice, 
dies: after his death Letzice yr publiſh and declare 'open- 
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ly, that ſhe is the lawſal Wife of Robert, and that his Son was a 
Mulier and legitimate. Whereupon Roger the younger Son of Sir 
Robert Corbet doth commence a Suit in the Ecclcfiaftical Court to 
reverſe the Marriage between Lettice and Robert, and to put Let- 
#ice to lilence, &*c. wherefore Lettice doth purchaſe a prohibition; 
Whercupon Roger ſets forth the whole matter, and prays a conſulta- 
tion, which was denied him,and for this reaſon chiefly, viz. for that 
the Suit in the Ecclcliaſtical Court was to Baſtardize the Ifſue be- 
tween Lettice and Robert, and to prove Roger to be Heir to Robert , 
and the Original Action of Baſtardy ſhall not be firſt moved in the 
Ecclefiaftical Court, but in the Temporal Court, &c. And to make 
this point yet the more clear, two Caſes put by Bradox. 1ib. 5, tit, 
&e exceptionib. c.6. were remembred (1). B. having Iſſue of the 
Body of a Feme-Inheretrix born before Marriage, under colour 
whereof he claimcd to be Tenant by the Courtehie, but being for 
that cauſe barr'd in an Ailize brought by him againſt A. he obtain'd 
thc Popes Bull, and by authority thereof commenced his Suit in the 
Ecclefiaſtical Court, to prove his Tſſue legitimate, quod fatere nox 
debuit, as Brafion there faith 3 and therefore prohibition was grant- 
ed to ſtay the Suit, ſhewing the whole matter, Et quod predifins 
B. 44 deceptionem Curie uojtre, & ad infiimandum judicium in cu- 
ria noſtra fatium, trabit ipſum A. in placitum coram vobis in Curia 
Chriftianitatis, authoritate Literarum domini Pape,ad preditium pue- 
rem legitimandum, &c. Et cum nou poſſint Fudices aliqui de legiti- 
matione cognoſtere, niſ} fuerit loquela prius in curia noſtra incep- 
ta per breve, & ibi Baſtardia objetia, & poſtea ad Curiam Chriſtiani- 
tatis tranſmiſſa, vobis probibemus, quod in placito illo ulterius non 
protedatis, &c. And in the ſame Chapter Brafox hath the form of a- 
nother Prohibition, which makes the difference before put more e- 
vident, Kex talibus judicibus, &&c. Oftenſum eſt nobis ex parte A. &c. 
quod in cauſa ſucceſionis, & hereditatis petitione, debet prius moveri 
placitumin caria noſtra, & cum ibi objeftia fuit Baſtardia, tunc -de- 
inde trans mitti debet recordum loguele & cognitio Baftardia ad cu- 
riam Chriſt ianitatis ut ibi ad mandatum noſtrum de legitimitate inqui- 
ratur : quod quidem in hac parte non elt obſervatum. Ft cum hoc ſit 
manifeſte contra Conſuetudinem Regni noftri, &c. vobis probibemns, 
&c, whereby itis very evident, that if the Eccleſiaſtical Court pro- 
ceed to the examination of Baſtardy or Legitimation without dire- 
Rion of the Temporal Court, it is tobe reſirained by a Prohibition. 
(3+) As the Eccleſiaſtical Judge may not enquire of Baſtardy or Le- 
gitimation ena 1h; direction or command of the King : ſo 
when he hath received the Kings Writ te- make ſuch Inquiſition, he 


ought Totto furceaſe for any Appeal or Inhibition, but ought to 


proceed until he hath certified it into the Kings Court 3 and = 
alſo 


and Baflardy. 
alſo appears by Bradon in the forecited place, c. 14, Cum antem 7u- 
dex Eccleſiafticus Tnquiſitionem fecerit, non erit ab eo appellandum, 
nec 2 petente neca tenente : &petente non, quia talem Furiſdiftionem 
& talem judicem elegit , 4tenente non, qui ſic poſſet cauſam in infini- 
tum protrabereds judiee in judieem' ſq) a4 Pape, & ſic poſſet Pape 
de Laico feodo indiretie cognoſcere, See alſo to this purpoſe 39 E.3. 
.20, 4. ina Writ of Dower, where Ne wnques occouple eu loyal Ma- 
trimoxy was pleaded, and Ifſue thereupon joyn*d, the Writ iſſued 
to the Biſhop to certitie, who certified that he could do nothing by 
rcafon of an Inhibition which came to him out of the Arches, This 
return was held inſufficient, for it was there ſaid, that he ought 
not to ſurceaſe from doing the Kings command by reaſon of any In- 
hibition ( 4- ) Laſtly, it was faid, that the very cauſe and reaſon 
why the Eccleſiaſtical Judge may not enquire of Legitimation or 
Baftardy, before that he hath received dircion, or a mandate out 
of the Kings Temporal Court, doth confift in this, that the Eccle- 
laſtical Court never hath Juriſdiction or power to intermeddle with 
Temporal Inheritance, dired&ly or indiretjy 3 It being obſerved 
that Chriſt himſelf refuſed to meddle with a Cauſe of that nature, 
when upon requelt made to him, Luke 12. Magiſter, dic fratri me, 
ut dividat mecum hereditatem, he anſwer'd, Quis me conſtituit ju- 
dicen aut diviſorem ſuper vos ? And therefore in the time of ow 
H.z. when the uſurped Juriſdiction of the Pope was elevated muc 
higher than ever before or ſince in the Dominions of the King of 
England, Pope Alex. the third, having granted a Commiſhon to the 
Biſhops of Wincheſter and Exox to enquire de Legitima nativitate 
of one Agatha, the Mother of one Robert de Ardenna, and if ſhe 
were found legitimate, then to reſtore to the ſaid Roberts the poſ- 
ſeſſion of certain Lands whereof he was dispoſle(s*d, being informed 
that the King of England was greatly offended at: the ſaid com- 
miſſion, he revoked and countermanded it ia the point of the refti- 
| fution of poſſeſſion, knowing and confeſling that the eſtabliſhment 
of Poſſcflions belonged to the King, and not to the Church. Which 
Caſe is reported in the Canon Law, Decretal. Antiq. Colle. 1.lib.q. 
tit, Dui filii ſunt legitimi. cap. 4. and cap. 7. where in: the 4tþ 
Chapt, the Commiſſion, and in the ſeventh Chapr. the revecation 
or countermand appears in exprels terms, | 


Rrr 2 | CHAP, 


CHAP. XXXVI. 
Of Divorce ; as alſo of Alimony. 


1. What Pivorce is, the cauſes thereof ,, - the difference between the 
Civil and Canon Law touching he- proof of impotency, frigidi- 
ty, or diſability; aud what manner of proof the Law requires 
thereof. | 

2, What time-of | abſence in the Hutband may canſe a Di- 
vorce. | 

3. Whether Divorce by reaſon of Adultery diſſolves the Marriage } 
vinculo.? or whether the innocent party mayremarry altera exiſt- 
ente ? 

4, What the Cann in Concilio Arclatenſe provides in- that 
C aſe. 3 

5. The opinion of ſome eminent Common Lawyers in this 

ont. © | 

6.. Te different Opinions of Divines aud Lawyers, and of each amoug 
themſelves touching this matter. | 

7. The Opinion in ſurnma Hoſtienſ. as alſo of Suarez, toxching the le- 
gality of ſecond Marriage after Divorce. 

8. The Canon of the Council of Trent concerning Matrimony ; al- 
ſo the Opinion of 'ſome of ' the Ancient Fathers, and 3 
Deecres of one of the. Popes. tomching ſecond Marriage after a 
Divorce | 

9. Decrees and Hiſtories of great Antiquity relating to this Sub- 
jed. | 

IO, Phat the Pontifical Law,what Juſtinian, what Baldus, and what 

Grotius ſays in this matter. | p 

11. Opinions in this point take their diverſification much from the 
cauſe of the Divorce, as whether ex cauſa prxcedenti vel ſubſc- 

uenti. hs 

32+ Fidgementr at the Common Lam,that a Divorce for Incontinency, 
ir only x Thoro & merifa, * non a vinculo.: 

13. What the Law intends by Alimony, and what Elopement ſignifies 3 
no Alimony due to ber that Elopes, 

14. In what Caſes the Law will allow Alimony, or not. 

15. How the Civil Law provides in that Caſe of Alimony. 

16, The Eccleſiaſtical Court is the proper Court for Alimony. 

x7. Whether the High Commiſion-Court had power of Alimony, or 


not f | 
18, Pro» 
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18.' Prohibition denied to the Husband ſued in the Fcclefiaſtical Court 
by the Wife for Alimony in cauſa fevitie, 

19, Phether the Ecclefiaftical Court may take Bond: for Alimony, or 
Impriſon for nou-payment thereof. 


(1.) Ak Divorce isa Sententence pronounced by an Eccleſiaſtical 
A Judge, whereby a Man and Woman formerly Married 
to each other, are ſeparated and parted (a). The (4) Co par. 7. 

word Divortium or Repudium is often taken promiſcuouſly, both Kerah's Caſe» 
for a Total and Perpetual Divorce,& 2 vincelo Matrimonti z as al- 
fo for a Partial and Temporal Divorce, or Separation 2 Cohabita- 
tione, wel 2 thoro & menſa. The cauſes of this Divorce, whereof 
ſame: are precedent, others ſubſequent to the Marriage, are many in 
the Law » Thomas Aquinas reckons up no lefs than a dozen of them, 
and thinks he hath Poetically compriz*d them all in four Verſes, 
VIZ, 

Erroy. Conditio. Votum. Cognitio.Crimen, 

Cultus Diſparitu. Vir. Ordo. Ligamen. Honeſt as. -. 

Si fis Aﬀinis. Si forte Coire nequibis ; 

Hee Socianda wetant Connubia, Fatia retrafiant. 


(b). But the Caufes of Divorce in the Law as now commonly (3) Aquin: 
practicable, may be reduced to theſe few. ( 1.) The Levitical ſupplem. 3. 
Degrees within which it is prohibited to- Marry. (2.) Precontratt ; pa Mel 
And foif a Man Marry one precontraced, and have Ifſue by her, LP Dift.34, : 
it is the Fathers Child until there be a Dirorce upon the precon- q.1.a.vun. 
trac, and then-it is Nallins Filius, 2 Baſtard (c), (3.) Impns (4) Corpar.6: 
berty or Minvrity, And ſoit two be Married infra aunos nubiles, 65.2nd Dyer- . 
and after full age are Divorced for the fame, the Woman may 195» 
bring an Aſſze againſt the Man for Land given her in Frank- 
marriage (4): which proves that the Divorce is by that Law from (4) Lib.AF. - 
the very Bond of Matrimony (4.) Frigidity in the Man, or Impo. 19. An pla.2s 
2ency in the Woman, termed 4rditudo in the Law; but the word 
[Impotency] is promiſcuoufly uſed in both Sexes, for it is ſaid, 
that if after a Man be Diverced tor Impotency, he take another Wife 
and have Children by her, theſe ſhall not be Baftards, becauſe a 
Man may be bhabilis & inhabilis diverſis temporibus ( e ). But in («) Co. par. 5; - 
this Caſe the Civil Law hath made other proviſion, for that Law 93-and Dyer. . 
in cauſa Frigiditatis requires three years Cohibitation for Trial of #2175 
the Diſability before it doth upon other legal evidence and proof 
conclude any Married perſons either Frigid or Impotent, Indeed 
the Canon Law expects preſent proof, and in caſe of fuch Impotency 
or Frig:dity, not Accidental but Natzral and Incarable, concludes 
that the Matrimony was never a Matrimony, The ceyidence of 
which, 
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() TeErin. 
Paſch.30. Ed. wiſe, In the time of Ed, 1. William de Ghadworth was Divor- 
ced, becauſc he carnally knew the Davghtcr of his Wife before he 
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which Diſability depends on the Oaths of able Phyſicians, as alfo 
of aged and grave Matrovs experienced in ſuch affairs; nor is it 
to be alledged till after a Triennial experience of each other poſt Mz- 
trimoninm Conſummatum z and isa juſt cauſe of Devorce, for that it 
fruſtrates one of the: chief ends oft Marriage, viz, Procreation of 
Iſne, if it be ſufficiently proved by Inſpefiion of the Body, Trien- 
ial Cohabitation and the Oaths aforeſaid. Confil. Metrim. 
To. 2. Conſil. $, nu. 1, And in Cafes doubtful whether it did pre- 
cede the Marriage or not, the Law will preſume it to antecede the 
"Marriage, and conſequently xwlls it, in caſe it be Natural 3 other- 
wiſe, both as to the preſumption and operation, in caſe it be only 
Accidental. Sanch. lib.7. diſp. 103. nn. 4. And where the Impo- 
ztency doth ſufficiently Conſtare to be Perpetual by the Oaths afore- 
faid upon Inſpedion, there the Triennial probation ceaſes. Vt enum 
Gloſſe. cap. Fraternitats, De Frigidis & Maleficiis. & Panor. un, 
11. Pope Sixtws 5th in his Bull An. 1587. declared that Matri- 
monia cum ſpadouibus, vel eunychis prorſus eviratis, ſeu utrog teſti- 
culo carentibus, cum quibuſlibet Mulieribus, ſeu defeium predifium 
ignorantibus , ſeu ſcientibus, efſe ſemperqz fuiſſe irrita. Antonini 
1ana reſolutiones morales, Trati, 4. Miſcelan. reſol.7 5.-p.190. 

(2.) There are alſo other ſeeming cauſes of Divorce than what 
arc forementtoned; for the Civil and Canox Law do allow of 
Divorce attex a long abſence, but are not agreed touching the Time 
of that Abſence for in one place it is after Two years Abſence, in 
another after Three years; in another after Foxr. Cod. lib. 5, tir. 
1.1. 2. poſt biennium, tit. 27. poft tres an. I. 27, poſt Duatuor an. 
others hold that the Civil Law requires Five years Abſence before 
there may be a Divorce on that account. In the Council of Lateray 
a Sentence was allowed by the whole Council, which was given by 
a Biſhop, pronouncing a Divorce for a Woman, complaining that 
her Husband had been abſent Tex years, giving alſo leave to the- 
Woman to Marry again. In Concil. later. par, Fo. cap. 23. But the 
cruth is, no abſence, be it for any time whatever , doth properly 
cauſe a Divorce in Law 3 Indeed Seven years Abſence without any 
ticings or intelligence of or from the Abſent Party, will fo far 
operate in Law towards what is equivalent toa Divorce, as to in- 
dempnitie the Woman from the penalty of Polygamy, if in that caſe 
the Marry again. Alſo the Cazox Law hath decreed, that if the Wife 


.refuſe to dwell with her Chriſtian Husband, he may lawfully leave 


her. Cauſe 28. q.1.c. 4. And ſome of the Imperial Laws allow 
Homicide, Sacriledge, Theft, Man-ſicaling, &c. for cauſes of Di- 
vorce, Cod, lib, 5. tit. 17.1.8. But the Canon Law decrees other- 
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Married her Mother (0). The Stat, of 2 Fac. cap.11+ is the firlt 
Ad of Parliament that was made againſt Polygamy. Polygamia eſt 
plurium ſimul virarum, uxorumve connubinum, The difference bc- 
tween Bigamy, or Trigamy, &c. and Polygamy is, ©nia Bigamius 


ſeu Trigams, &c. eſt, qui diverſis temporibus , & ſucceſſive duas, ſen Co.laſt.par3. 
Polygamus, qui duas vel plures fimul duxit cap 27. 


tres, &&c. nxores babuit, 
4xorer. Andif the Man be above the Age of fourteen (which is 
his Age of Conlent )) and the Wornan above the Age of- twelve 
.Cwhich is her Age of Conſent ) though they be within the Age 
of twenty one, yet they are within the danger of the Stat. of 1 ar, 
cap.11,—Coluſt Par.3.Cap.27. vid. Inſtit.par, 1.Sef.n04- 

(3+) This matter of Divorce hath often miniſtred occalion for high 
debates and altercations touching ſecond Marriages, As whether a 
Divorce by reaſon of Adzltery in either of the Married Partics, 
doth ſo diſſolve the Marriage & vinculs, as that it may be 
lawful for the Innocent Party to Marry again during the others 
life? By the 107th Canon, Tt is provided, that in all Sen- 
tences for Divorce ſecurity be given and Bonds taken for not Mar- 
rying during each others life (a). 
be given, and ſuch Bonds to be taken, 


anJ ſatisfie the Law which before he had tyfring*d 3 a penalty ex- 
prefſed or implied, provided for in, and annexed unto a Law that 
is in it ſelf prohibitory, ſeems to create ſome qualification of that 
legal prohibition, Prohibitio vim ſuam exercere poteſt per panam 
vel expreſſam vel arbitrariam: Ez hoc gents Leges Imperfelias vocat 
Ulpianus, que fieri quid vetant, ſed fatinm non reſcindunt, So Gro« 
tics. Grot. de jure Bel, & Paciz, lib. 2. cap. 5. Sed. 16; But to ſpeak 


a little nigher to the point in hand, it is Grotius again in the fame - 
place, Si Lex bumana conjugia inter certas perſonas contrahi probi- - 
beat, nou ideo ſequitur irritum fore Matrimonium, fi re ipſa con-- 
rrabatur : ſunt enim diverſa probibere , & irritum quidfacere, The 


Laws whether Eccleſiaftieal or Temporal are not of any private in- 
terpretation 3 yet to ſpeak herein only hypotbetically, if this be in- 
terpretative as a penal Cannn by vertue of the ſaid Secxrity and Bond; 
then appolit and obſervable is that which Grotizs hath in another 
place, in Caſa Legs Penaly, his words. are theſe, viz. Rex qui «ft 
Andor Legis, & mubi Regni tpfins perſonam & audtitoritatem ſujlinet, 


qua talis ejt, poteſt legem etiam totam tollere, quia- Legy bumane © 


natura eſt ut 2 voluntate bumana-pendzat, non in Origine tantum ſed 
&- in duratione, Sicat autem totam Legem tollere poteſt, ita & vin- 


culum ejus circa perſonam aut fatinm ſingulare, manente de ceters 
lege. Deiipſinus exemplo, ui (LaQtantio tefte) legem cum pone»- 


res: 


By enjoyning ſuch ſccurity to (a) Canons - 
ThiF#fcems to be a Penal Ecclefiafti-- 
Canon, viz, pecuniarily Penal z whoever therefore breaks the Law ©? 
incurrs the penalty, and whoever ſuffers the penalty doth anſwer | 


I. Edit» © 


60Z»s 


% 
Je -- 


496 


Of Divorce; as al 


(4) Sr.1 Jac. 
Cap-IL, 


(e)Sr.25.H. 8, 
- Co Ys . 


" (Cf Porters 


ret,non #tiq,ademit ſibi omnem poteftatem, ſed habet ignoſcendi liten- 
tiam. Imperatori, inquit Auguſtinus, Licet revocare ſententiam, & 
Ream mortis abſolvere & ipſi ignoſcere : Canſam explicat, Duia non 
eſt Subjefius Legibus, qui babet in poteſtate Leges' ferre. Grot. ibid, 
de Penis. cap. 20. Sed. 24. How farr the power of Princes may cx- 
tend it felf in this matter, is not before us ; "But clear it is, that 
all ſuch as acknowledge the Regal Supremacy, will withall confcls, 
that his Majefly hath more right to diſpence with Canons within 
his own Dominions ex plenitudine poteſtatis Regalis, than was here 
formerly exerciſed ex uſurpatione poteſtatis Papalis. In all Laws 
that are both: Pr»bibitory and Penal, as they are of the more force 
by reaſon of [their Probibitory quality, ſo they ſeem to abate of that 
torce by reaſon of the anuexed penalty; for he that ſuffers the pe- 
aalty, (atisfics the Law, though he tranſgreſs the Command. Thz 
Statute of primo Facobi hath a Proviſo or exception to ſecond Mar- 
riages by perſons legally Divorced; (d) noCaious or Conſtitutions 
prevail or are executable,. in repugnancy to the Kings Prerogative, 
or to the Laws or Statutes of this Realm (e). That Statute of 
primo Facobi prohibiting ſecond Marriages during the Life of each 
other, doth not only not extend to perſons legally Divorced, but 
'as to ſuch it is with an exception, limitation or proviſo as afore- 
ſaid. Sir Ed. Coke taking notice hereof in Porters Caſe, reports 
' that that'Statute extends o:ly to perſons which are Divorced by Sen- 
' tence in the Spiritual Court (f) 3 And that diſtinQtion of Total 


-Caſe-Go. rep. and Partial Divorce, Or that vel 4 vinculo vel 2 Menſa & Thoro, 


- will not it ſeems ſatisfie all Judgments, ſome alledging that wbi lex 
' non diſtinguit, nec nos diſtinguere debemus, applying that Rule ad 
Evangelium alſo; and thence will not be per{waded but that the 

innocent party in Cauſa Divortii ob Adulterium may Marry again, 

altera parte exiſtente, becauſe though they know it to be otherwiſe 

by Text Canoxical, yet know not where to find it. fo by Text 

Scriptaral; and ſpecially becauſe they tind a Proviſo in the (31d Sta- 

tute of primo Jacobi, that the parties Divorced by ſentence, if he 

take another Wife, or ſhe take another Husband, ſhall not be within 

the danger of. the Statute; And that this extends to every manner 

of Sentence of Divorce, and not to any particular cauſe of Divorce, 

Gajetan, though of the Roman. Church, yet on the 19th of Mat- 

thew ſaith, Intelligo ex bac Domini Jeſu Chriſti lege, licitum eſſe 

Chriſtiano dimittere #xorem ob fornicationem carnalem ipſius uxoris, 

&- poſſe aliam ducere:andſoon after adds,Non ſolum miror.ſed flupeo, 

quod Chriſto clare excipiente cauſam fornicationis, torrens Doflorum 

#01 admittat illam Mariti libertatem. This Queſtion, Whether 

sfter Divorce for Fornication it be lawful to Marry again during the 

Lives of the parties Divorced, is at large handled by the re 
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Doctor Hammozd in his -Treatiſe of Divarces 3 where he fays 
that Mat. 19. 9. and Mark 1o. 6. are two places of - ſuch perſpicuiry 
(one Cauſe of Divorce allowed the Chriſtians, that great Breach of 
the Conjugal Vow, and whoſoever Divorces and Marries again , 
ſave in that ove Caſe puncually named, commirterb Adultcry) that 
as no Paraphraſe can make them more Iztelligible : So there is but 
one 2reſtion that can r.afonably be ſtarted in them, viz, Whether 
he that puts away bis Wife on this one authentick cauſe, be lo per- 
{caly freed from the Conjugal Vow and Bands, that he may Law- 
fully Marry ſome other Woman, and ſome other Man Marry that 
Divorced Adulterers Wife? In Mat, 19.9. The words are, That 
whoſoever ſha'l put away his Wife, ſave for fornication, and ſhall Mar- 
ry another, committeth Adultery; and he that ſhall Marry her that 
is put away , committeth Adultery: Which words ' ( ſays that 
learned Author in Sec, 22. ) are favourable tothe affirmative, that 
it is Lawful for him in that one excepted Caſe to Marry again, 
The nature of a Divorce among the Fews was the reſcinding of 
the Conjugal Bands, and by one ſuppotition common to Jews and 
Romans, viz. 1 hat they who were daly Divorced might Marry a- 
gain ; So of the Jew: Divorced Wife, Dent, 24. 2. *tis expreily 
ſaid, ſhe may Marry another, and of the Man, this was his only 
End of putting away. his Wife in that place, that he might Marry 
another : Accordingly the Form of Divorce in Mya, tit, Gittin, 
Bebold, thou art free, or at liberty fir any Man, and this is the Bill 
of Divorce between me and thee, ſo that itis free for thee ro Marry 
to any Man thou wilt, Idem, Sed, 27. yet on the other fide (lays 
that learned Author ) it may be argued, that although in the 
Moſaical Law, Divorce was the reſcinding the Conjugal Bands, to 
which it was conſcquent, as long as the Fewiſþ polity lafted, that 
they who were duly Divorced ( as in the one Caſe of Fornication } 
might freely Marry again: yet in the acceptation of our Chriſtian 
Courts, Divorce 5ippcars not to be any morethan the ſolemn 7z- 
dicial ſeparation irom Conjugal Society, as that it ſeems tobe ra- 
ther the freeing th: Husband and Wife from the Obligation to mu- 
tual conjugal duties, than the utter reſcindiug and diſſolving the 
Bands. For it it were fo, then that Husband and Wite could ne- 
ver come togc<ther again without a new I/ediock, which was never 
heard of in the Church 3 that Adwltery, the efficient cauſe of Divorce 
(chough a breach ot the Conjugal Vow )- is yet no aliual diſſelution 
of the Conjugal Bands, among us Chriſtians, ſeems probable ( ſays 
Doctor Hammond) by theſe two evidences (1.) Becauſe Adultery 
committed by the Hesband, diſſolves not Marriage, which yet ' it 
cqually ſhould, if that fait committed, and not the Senteyce of 
Diverce reſcinded the: Conjugal Band, &c. In this a difference is ob- 
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ſervable between ws and the Jews for in caſe of Fornication , 
the Jew exped no Sentence of the Conſitery , but the Man 
might put her away , give her from himſelf a Bill of Divorce, 
which was never allowed or praiſed atnong Chriſtians, 2, Be- 
cauſe if this were fo, if Adultery in the Wife diſſolved the bands, 
then the Hasband,that after theIifes Adultery continued to live with 
her Conjugally, muſt be concluded to commit Fornication with her, 
the validity of the bands being it (and nothing elſe.) which makes 
Conjuga) Society Lawful. Accordingly hath the Opinion of the 
Church been anciently, as in Gan. Apoſt, 48. If any Laick pat «- 
way bis Wife aud Marry another, or Marry a Woman which hath beey 
put away by another, let him be Excommunicate. So likewiſe at the 
Council of Arles, Ax. 314. Can.10, De bis qui Conjuges ſua in 
adulterio deprebendunt, & iidem ſunt Adoleſcentes Fideles, & pro- 
hibentur mubere, placuit ut in quantum poſſit, concilium ii 
detur, ne viventibus wxoribus ſui, licet Adulteris, alias accipiant, 
Likewiſe in the Milevitan Council, An. 402. at which St. Au- 
guſtine was preſent, it is decreed, that ſecundum Evangelicam & 
Apoſiolicam Dofirinam, neqz Dimiſſus ab uxore, neq. Dimiſſa a Ma- 
rito, alteri conjungantur, ſed ita maneant, aut ſibimet reconcilien- 
zur. So alſo in the Codex Can. Eccl. African. Can. 102. weg} 
Toy Tes ardpas i Tas tyuyaitas imoavoyTwy, Iva 4Tws peivaory. That 
tbey that are Divorced from Hucbands or Wives, ſhould remain un- 
married, And what hath thus been defined by thefe Canons, is e- 
vidently received into the Ecclefiaſiical conttitutions of this Church, 
which therefore hath decreed, that when Divorces are pro- 
nounced, Moxitio & probibitio fiat, wut 4 partibus ab invicem ſegre- 
gatis calie vivatur, vec ad alis Nuptias alterutra vivente convoletar. 
Conftit. Eccl, An. 1597. upon theſe Arguments pro &* cox, Doctor 
Hammond in the forecited place doth conceive, that the Reſolution 
may be made by theſe three propoſitions: (1..) That by the force 
of Chrifts words in all the Evangeliſis, he that Marrics again af- 
ter any kind of Divorce, but that one for Forzication, doth com- 
wit an Vachriftian ſin. (2.) That by force of the Arguments firſt 
produced, for the interpreting Mark and Lake by Mat. 19. 5. vid. 
DoGor Hammond of Divorces, fel.452,453.it may be probably con- 
cluded that in that one caſe of Divorce for Fornication, the Marriage 
of the Innocent party (hall not be Adulterow. (3.) That although 
this be granted, yet the words of St, Mark and Lke, eſpecially 
the words of St. Pal, 1 Cor. 7.39. do give ſuch prejudices againſt 
Marriages after Divorce indefinitely, that the ancient Canons of the 
Church, and the Conſtitutions of our Exgliſh reformation , have 
thought fit not .to permit ſuch {iberty in any Kind, and therefore 
that this may be the. better abſeryed, the decree of ſeparation ſhall 
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not be pronounced, till they that demand it, ſhall give ſuffi .jent {e- 
curity that they will do nothing againſt the Admonition and Prohibi- 
tion , for our Conſtitution adds, Deniqz quo iluld firmins obſervetur, 
ſententia ſeparationis nou antea prounnuciabitur, quam qui eam. poſtu- 
laverint, Canutionem Fidejuſſoriam ſufficientem interpiſuerint ſe con- 
ira monitionem & ———— nibil cemmiſſuros, which it not ob- 
ſerved by the Judge, he is puniſhable, and the Sextence of Divorce 
far ſuch defect declared void. Conftit. Eecl. an. 1597. Innocent 
the firſt, Biſhop of Rome ſaith, Qui interveniente repudio, alii ſe 
Mavrimonio copulerunt , tn utraq, parte Adulteros eſſe manifeftum 
ejt, &c. But the ſaid Judicious Author conceives, that of this and 
the like Tejtinoqrier it may be obſerved, that moſt of theme belong 
not to theſe Divorces, which are in caſe of Fornication, but ( pro- 
portionably to. Chriſt's words in St. Mark) to thoſe which accord- 
ing to the Jewiſh or Imperial Laws, were allowed in other Caſes, 
than what either Chriſt, or the Primogenial inſtitution of Marriage 

had allowed of : And further ſaith, chat it-is evident and confeſſed 

by all Chriſtians, that of Theſe, that is, the Marriages (after ſuch 

Divorces by the Jewiſh and Imperial Laws) are Adulterous, but not 

ſo of thoſe athes Marriages of the innocent partics after thoſe 0- 

ther Divorces in that oxe Caſe of Adultery. Yea and ſome Canons 

have been made with this Temperament expreſly ( except in the 

caſe of Fornication ) foin the ſecond Canon of the Council of Van- 

nes, eos quireliflis uxoribus ſuis, ficut in Evangelio dicitur, excep- 

tas canſs Fornicationis, fire Adulterii probatione alias duxerint, 

(iatuimnus, &c. They that have left their own Wives, as it is ſaidin 

the Goſpel, except for cauſe of Fornication, and without proof of A- 

dultery ſhall bave Married others, we judge them, &c. Notwith- 

fanding which, the Law tells us of other Caſes than that of A- 

dultery or Foxnication, wherein the Man aftera Divorce may re- 
marry during the Lifeof the Woman Divorced, as'in the Caſe of 

Ardtitude, which you may find in Summa Aftenſi, Lib.8, De Divor- 

tio propter impotentiam. Tit. 37. fo.233. Si Ardatio alligetur (ſub- 

audi quameungq, impotentiam Famine) fiatim poteſt Divortium Fiert 

bac modo, viz. vacabuntur Matrone fide digne, & in Nuptiali opere 

experte, Ar. F, deVentr. inſpefi.l. 1. verb. igitnr, &c. Et 

Mulieres aſſerant eam nou poſſe fieri Naturaliter Matrem, runc fta- 

tim poteft Divortium fieri, et dabitur viro Licentia cum alia contra- 

hendi. It will not be denied, but that in all Caſes where the Mar- 
riage was ab initio Null, there it ſhall, after a legal Divorce, be 

free for either party convolare ad ſecunds Nuptias altera parte ex- 

ijtente, which ſirialy and properly cannot be ſaid to be a ſecond 
Marriage, becauſe precedent to it, there was duly and legally none 3 
nor therefore can they be properly rg ntge be Divorced, Separated, 
+ Or 
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or put aſunder, that never were de jure put together. Among the 
icveral kinds of thefe Null Marriages may he computed that which 
Panormitan ſpeaks of in his Fourth Trad ds Sacramentis, Reſol, 
201. Femina (ſays he there) fi commode non poteft aptam ſe redde- 
re viro, impedimentum cenſeudum eſſe perpetunm, & Matrimonium 
declarandum Nallum;, which holds true vice verſa, and therefore 
it is likewiſe faid, that Famins per contratinm Matrimonis jus ſuum 
tradit viro apto, #9n inepto, atq; in non aptum nullum transfertur 
js. The Canon Law is expreſs in prohibiting theſe ſecond Mar- 
riages after a Divorce, although Ex cauſa Fornicationis, So Toſta- 
tus, verb, Matrimonium, ubi voluit nullam eſſe Cauſam Repudii, ni- 
fi Fornicationem ; Et iſtam non quidem ſimpliciter ad Dirimendun 
Matrimonium, fed ad tollendam Cohabitationem, ut patet, Extra, de 
Divort, c. Gaudemus. The Lawyers and Divines'( lays Adam 
Tanxeru ) are of different opinions in this point, Jarifte Di- 
vortii voce utuntur pro Diſſolutione Matrimonii etiam quvad vinculum, 
#t conſtat. ex toto tit. F, De Divortiis, Theologi tamen ea woce Di- 
wvortii ſolam ſignificant ſeparationem inter conjuges, aut - Coha- 
bitationem , aut quoad Thorum, Adam. Tannerus, Tom, 4. Diſ- 
put.S. de Matrimozio. q. 5. Dub. 5. nu. 74. de Divortio. 

(4.) Inconcilio Arelatenſi, which was held in A#.3 14. at the 
command of Conſtantine the Great, under Pope Slveſter in the 
tirſt Year of his Papacy, it was Canoned, Ut is cujus uxor adulte- 
ravit, aliamilla wivente non accipiat. Six Hex. Spelman pgivcs the 
words of this Canox thus, vis. De his qui Conjuges ſuns in Adul- 
terio deprehendunt, & iidem ſunt Adoleſcentes Fideies & probiben- 
tur Nabere, placuit nt in quantam poſit, Conſilium iis detur, ne vi- - 
(8) Sir 8, ventibus uxoribus ſuis, licet 2dulteris, alias accipiant (g) It this 
Spe!/m, Concil Canon be not dircaly prohibitory, and againſt ſecond Marriage 
XY _ after Divorce in Caſe of Adultery during the Lite of the other 
» by te iD" Party, yet it provides that Counſel or Advice in the Cafe be 

given agairſt it, and the Partics monithed to the contra- 


Ty. 

Fre.) Mr. Atturney Noy in Dame Powels Caſe reports, that 3 

Divorce cauſa Adulterii is but 4 menſa & thoro,, & non a vinculo 

Matrimonii ;, and the reaſon he gives is this, viz. Becauſe (ſays he) 

(5) Dame the offence is after the juſt and lawful Marriage (þ); if for this 
#owel!s Cale Opinion of his any Anticanoniſt ſhould dream, that he died in the 
apy” Wes Catholick Faith of Mitrimonial Sacraments, let him conſult Sir 
i; Bald Edward Coke in the Third part of his Intitutes, where he doth not 
only a!low of that Mcmber of the forcſaid diltin&tion, but withall 

ſays, that in the Caſe of Divorce 2 Menſa & Thoro the ſecond 

4 oh: phat Marriage is void, living the former Wife or Husband (i). Yet in 


«Ps Is C2 . IT. a . bo 
Plighany, " Bury's Cafe he reports it to have been adjudged, that by a nv 
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the Marrizge is difſolved @ vizculo Matrimonii ;, and a!fo.reſolved, 
that admitting a ſecond Marriage to be voidable, yet it is adjudg- 
&d that the ſame doth remain in force until it be diſſolved 3 and that 
the Iſſuz born during ſuch ſzcond Covefture is a lawful Ifſue to inhe- 
rit the Land (K ). 

6. Touching the kinds and effes of Divorce, whether Divorce 
2 vinculo Matrimonii, or ſeparation only 4 Menſa & Thort, with the 
cauſes thereof; the Divines and Lawyers are of dift:rent Opinions, 
and each of the(e divided among themſelves 3 ſome conceive, that 
as there be Divorces Ex Canſe precedeate, (o there are ſome Ex 
Cauſa ſubſequente, as Cauſa Adulterii, and that Adultery diſſolves 
the very Bond of Matrimony, which confiſteth 'in their being oe 
Fleſp. And whereas it is written, That whoſoever ſhall Marry her 
that is Divorced, committeth Adultery (I), they will have it to be 
meant only of ſuch as ſhall Marry her who is Divorced for any o- 
ther cauſe or reaſon, than for Fornication 3 which they inferr from 
the former part of Mat. 5. 32. that whoſoever (hall put away bis 
Wife, ſaving for the cauſe of Fornication, canſeth hey to commit Adul- 
tery; ſo that forthe cauſe of Fornication it is lawful to put her a- 
way, and whoſoever ſhall Marry her that is ( (ay they ) Divorced 
for any other cauſe, committeth Adultery 3 whence they would in- 
ferr,thata Remarriage after Divorce for the cauſe of Fornication is 
not forbidden; And as for that Divorce or Szparation 4 Thoro & 
Meaſa, they look on it as no current Coin, not having (as they pre- 
tend) Ceſ.zr's Image or Sup-rf(cription thereon, but ſeem very polt- 
tive in athrming that Phariſei interrogabant Chriltum de dimiſſione 
quoad vin:ulum, & nou quad Thorum & menſam., Itis true in- 
deed, by the Fudicial Law a Woman Divorced from her Husband 


(ED Bury 's 
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part 98. 


(1D Mit. 5. 32» 


in cauſa Alulterii might be another Mans Wife ( m ); which is no (2 Deur, 


contradiction to Mat. 5.22. if the Divorce there mentioned be 4 
vincalo, But that which ſuch as are for Poſt-repudiary Marriages 
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much infiſt on, is that which the ReverenJ Mr. B224 hath on the #:& in Luke 


like place, 2zi binc colligunt (ſays he) poſt Reprdium Nullum eſſe 
fecundo Matrim1nin loenm, alters parte exiſtente, inepte colligunt , 
loquiter enim Chriftus 42 Repudiis apud: Fudevs uſitatis, inter que 
numerari nou poteſt Repudian vb Adulterium, cum Adulteras ex le- 
ge oportet Capitali pzna pled, 

(7). If 7ngreſus ia Religionem bs (as ſome underſtand: it ) a 
kind of Mors Civils, then it ſhould ſeem it might bs for that reaſon 
that in ſuch caſe it was lawful for the other Party convolare ad ſecun- 
4x Nuptias, for by the 118 Canon of Egbert Archbiſhop of York 
An.750. called Canon Afﬀricanenſis, in exceptionibus ſuis 6 Canoni- 
bus Patrum Concinnaty, it was Liwiul fo to do, the words of the 
Canon are, S4 vir ſive Malier ex conſenſzs Religionem ceperit, licet 

| alternm. 
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alterum accipere novum conjugium, But from hence no Argument 
can be drawn to prove the Lawfulneſs thereof iz Cauſa Divertii. 
The Cardinal of Segutium in his ſumma Hoſtienfis ſeems to be of 
Opinion that it is Lawful in caſe of Divorce to Marry again, the 
words of that famous Canoniſt are, debet Index ſententiam Divor- 
tit partibus tradere in Scripturam publicam redaftlam, ne Filiu ſuſ- 
ceptis ex ſecundo Matrimonuio, probatione deficiente, valeat prejudi- 
ctum generari (4 ). But Cardinal Navarr ſeems to be more poſi- 
tive in the point, where he Affirms, that Matrimonium Contrattum 
cam ſecunda poſt ſententiam Divortii, valet , provided it be poſt 
Triennalem Cobabitationem, 2s the Canon Law requires, in cauſa 
Impotentie.Navar. Concil. 1. 4. concil. 1, de Frigidy. nn. 3. p. 414. 
But it feerns firange that Sanchez a Feſuite, and one of the higheti 
torm,arguing this Qneltion again(t the Hereticks, as they are pleas'd 
to call us, ſhould o ingenuouſly contefs, that ex ipfis Catholics ali- 
qut exiftimarunt, omnino diſſolui Matrimonium quoad vinculum eo 
propter Adulterium alterius Conjagis ſeparato: atq, ita licere aliud 
Matrimonium inire, priori Conjuge ſuperſtite. Sanch. de Matrim, Tom, 
3. 1, 10. de Diver, Diſp. 2. nu. 1. & Navar. lib. 4. Concil. r, 
EP 

( 8.) This, «trum ob Adulterium alterins Conjugis diſſolvatuy 
Matrimonium quoad vinculum, ita ut integrum ſit innocenti ad alias 
Nuptias tranſire, altera parte vivente? was a Queſtion long ſince 
controverted by Belarmin, and by Valentia. Belarm, |, 1. de matrim. 
tt. 15, Valent. lib. unic. de indiſſolubilitate matrim, cap. 3. And by 
them admitted as diſputable with a Nox objtante to the Council of 
Trent, whereby Matrimony is highly Sacramentiz'd, as appcars by 
that which the ſaid Trideatal Council declares concerning it, viz. 
Matrimonium eſt Sacramentum, quod ex opere operato confert grati- 
am. ſecundum Communem & veramopinionem, quam pro infallibili 
Articulo Fidei tenendam efſe, ait Concilium Trident. & declaravit 
Navar. lib. 4. Concil. 1, un. 3. Yetthe forementioned Sanchez doth 
cite Sixtus Sexenſis bringing in Origen Aſſerentem ſui temporis E- 
piſcepos permiſiſſe alias Nuptias uxoribus ob viroram Adulteria ab ip- 
ſis drvertentihus. Sanch. ubi ſupra Sixt. Senenſ. lib. 6. Bibliothec.Of 
which Judgment alſo was St. Ambroſe (as he affirms:) alſo Tertul- 
lian, Eraſmus, Cajetan and Catherinus, Tertul. lib. 4. contra Mar- 
cion. Eraſin. anot. ad 1. Cor. 7. Cather. l. 5. Annot. contra Caj:- 
tan. infig. Caj<tan, in Mat. 19. in illed, quicunp, dimiſerit, This 
alſo, faith Saxchez, was the Judgement of the Greek Church, as 
Guid» the Carmelite reports and of this: Judgment arc both the 
Lutherans and Calviniſfts, yea, it was the Judgement alſo of a 
Pope , Pope Zacharias the Firlt, who expreſly Decreed in thele 
words, viz, Concubuiſti cum ſorore uxoris tue, Neatram- babeas; Et 


ſi 


of Alimony. 
þ illa que wuxor tus fuerit, Conſcia feeleris nou fait, 6 ſe conti- 
nere nou vult, Nubat in Domino cui velit. Cap. Concubuiſti. 32, 
queft. 7. And as to the Husband St. Ambroſe is expreſs in the Caſe, 
uxor & viro non deſcedat, niſi cauſa Fornicationis; quod fi diſceſſerit, 
aut maneat innupta aut reconcilietur. Ideo, non ſubdit de viro;,quod 
de uxore premiſit, quia vero liceat ducere aliam. D. Ambros. at 
I Cor. 7. & refertur; cap. #xor. 32.4, 7. $0 likewiſe Ex concilio 
apud Vermerias, itis expreſs, that Maritus ( uxore coxciliante 
mortem ejus) poſſit ipſam uxorem dimittere, & fi volnerit aliam duce- 
re. refertur c. (1 qua Mulier, 3149.1. 
(9.) In the firſt Year of Lothariu King of Kent, An. 683. In 
Concilio Herudfordie It was Decreed,that Nullus Conjugem propriane, 
aſi ( ut ſanium Evangelium docet ) Fornicationis cauſe relinquat. 
Bud fi quizgquam propriam expulerit Conjugem Legitimo fibi Mq- 
trimonio Conjundam, Si Chriſtianus eſſe refie voluerit, nulli alteri 
copuletur : ſed ita remaneat, aut proprie reconcilietur Copnjugi ( y ). ©) Spelm- 
In thoſe days it ſeems he was reputed ſcarcea Chriſtian, that being E2ncil- oe 
ſeparated from his Wife preſumed to Marry another. And above _ — 
two hundrcd years before, in St. Patricks Synod, viz. In Synodo 36, © 
Sandi Patricii, aliorumg; Epiſcoporum in Hibernia. Celebrats, circa 
An. Chriſti 450, vel 456. It was decreed, That the puniſhment of 
a Womandeparting from her Husband, and joyning her ſelf toano- 
ther Man, ſhould be Excommunication (z). In the time of H. 3, (1 ren. ge 
and in the Caſe of Simon de Montford, between him and his Wite, Synod. Sar&i 
the Pope ratified his Marriage, after he had diſpenced therewich Patricii Set. 
contrary to the Laws and Canons (). King fob being Divorced JJ, 
from the D. of Gleceſters Daughter, viz. the third of June 1199. Ly proonty Jig 
| foon after, viz. before the 8th of Ofiaber then next following, was p. 455. 
Remerricd to Iſabel,ſole Daughter and Heir to the E. of Exgoleſme. 
Likewiſe Alice Daughter of the E, of Savey, and King Jobn's 
firſt Wife, was Married to him after ſhe had been the Divorced 
Wife of Henry de Lyon, D. of Saxony. Speed Chren. in vita Johan. 
R. Angl. Allo King Hemry Sth. after he had been Dirzerced 
from Q. Kathberixze, his Brothers Reli& and after above twenty 
years cohabitation with her, Married again (during her Life) the 
Lady Anne Bullen, by whom he had: Q. Elizabeth. Theſe are 
Prefidents of Fad, not of Lew; For, | 
(10. Alceat aſlerts, that bodie Jure Pontificio permittitur ſolums- 
ſeparatio ex certi cauſis, nec interim licet aliam ducere, etiamſi ſepa- 
rationi uxor cauſam dederit : yet withall he ſays in the ſame place, 
Aliter 1amen aliqui ex Antiquis Patribus olim obſervare, inter quos 
Ambroſius, qui ex juſta cauſa Marito jus divertendi atqz aliam ducen- 
di, &c. Non enim hos bomo ſeparat, ſed Deus, quando ita Optimis 
Antiſtitibus propter malos Famine mores videtur. Alceat, de verb. ſig, 
| L101. 
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L. 101. inter fluprum. Sed, Divortium. In which place the ſame 
Author further adds, It is no wonder that the Emperor Fuſtiniax 
himſelf was ſomewhat ſparing, in this point, when the Pontifical 
Canon paſſim tempeſtate (ua obſervatus fuiſſet : ut forte credendum 
fit, Licere Pontifici eos Canones tollere, & jus Romanum obſervari, 
ſt velit, Grotins ſays, Cum ea alteri \Nr:pta eft, Matrimonium haud 
dubie irritum lege quidem Naturali, wiſi vir prior eam dimiſzrit, 
Grot. de jur.bel.lih.2.cap.$.Y.11. And in the Matrimoxias Conncils it 
is expreſs, That Mulier a primo Matrimonio per ſententiam ſeparata, 
cam eo, cum quo ſecundo nupſit cum Authoritate Icclefie, manere 
deber, Concil. Matrim. Council. Baldi 3. uu. 3, Where the Judge- 
ment of the famous Baldus is, That Contrabhentes Matrimonium 
cum Authoritate Eccleſie, & vigore ſententie Divortii, preſumuntur 
eſſe in bona fide, nec Adulterium :ommutunt, ibid, nu. 17. 

(11.) Although the D.D. are niu-h divided in this point of ſe- 
cond Marriage , whilit the Divorccd Parties are alive; yet the 
Law generally ſeems much more to incline to tivour ſuch ſecond 
Marriages, where the Divorce is ex canſa precedenti, than where it 
is, ex cauſa ſubſequenti , For when it happens ex cauſa precedenti, 
as when the Degrees prohibit: d are violated, Precontra@, Frigidity 
in the Man, Impatency in the Woman, or other perpetual Impedi- 
ment, the Marriage was void and null ab initio, it being a Ruleand 
a Truth in Law, that ox minus peccatum jungere nou Conjungendos, 
quam ſeparare non ſeparsndos: But where the Divorce happens 
ex cauſa ſubſequenti, there the Marriage was once good and valid 
in Law, and therefore (as ſome hold) indifſoluble ; and that ſuch 
fubſcquent cauſe can have no irfluence quoad vinculum M:trimonit, 
but only quoad ſeparationem 4 Menſa © Thoro, which is but a Partial 
or Temporal, not a Total or Perpetual Divorce. A. was i)ivorced 
from his Wife for Incontinency, he after took another Wits. living 
the tirſt Wife > Adjudged, the ſecond Marriage was Void, hccaute 
the Divorce was but a Mexja & Thoro, and not aVinculo Matrimt- 
ait, Ryeand Fuliambs Caſ's More*s Rep. Sanchez {ays that Quoties 
Matrimoniam diſſolvitur, fiid fit ob utrinſq; Cenjugis perpetumm im- 
pedimentum, utriq, alie Nuptie interdicende ſunt: $! wero 0b alte- 
rins tantum impedimentum, illi interdicuntur, conceſſa non impedito 
Licentia ad alias trarſeund!, Sanch.de Matrim. lib. 7.T iſp. 93.nu 37 
And again in the ſame place, Viro ration? Frigiditatis ſeparato, con- 
ceditur Famine Licentia Nubendi alii, ea viro denegata; Þt 
Famine ob impedimentum ſeparate interd:Go alio Conjugio , 
id non denegatur ſed conceditur viro.ibid. & c. Laudabilem de Frigid. 
& Cc. 2.infin. 33.9.1. & Cc. ex litery. cou. tit, Likewiſe the Summa 
Aſftenſis hath the ſame in ſubliance, fi ArGatio allizetar ( ſubaudi 
quamcungqz impotentiam Famine) jtatim potejt Divortium fieri hoc mw 
f 
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do : vocabantur Matrone fide digne, & in Nuptiali opere experte, ar. 
f. de ventr. inſpedi. l. 1. verb. igitur, &c. Et fi Mwulieres afſerant 
cam non poſſe fieri Naturaliter Matrem, tunc ftatim poteſt Divortium 
fieri, & dabitur viro Licentia cum alia contrahendi. Sum, Aſtenſ. 
inl. 8. de Divor. propter impotent. tit. 37. fo. 233, as aforeſaid : yet 
Toſtatus on the 19th of Mat. faith, that Fornicationon valet fimplict- 
ter ad dirimendum Matrimonium, ſed ad tollendam Cobahitationem. 
Toftati Index. verb. Matrimoy. as appears alſo by the Canon Law. 
Extra de Divor. & c. Gauldemur, &c, Duare faflo Divortio ( lays 
Toſtatus again ) #01 trauſeatur ad aliud Mitrimonium, Tojtat. ibid, / A 
. - pe eyes P 0) D. Hieron, 
for which he there quotes St. Hierome(o),who in this point is oppoſed |, war.com.$. 
by St. Awbroſe(p). Poſſibly the different conſiruQions that Divines 190. F.and 
and Lawyers do make of this word [Divorce] may not be theleati 138. C. and 
reaſon of the different Opinions in this point 3 for Adam Tannerus 135: a 
( as aforeſaid ) tells us, That Furifte Divortii voce ntuntur pro att = 
Diſſoluticne Matrimonii etiam quoad vinculum.ut conſtat ex toto tit. gra, 
fe. de Divortiis. Adam Tannerus. Tom, 4. Diſp. 8. de Matrim. q. 5. 
Dub, 5. de Divortio Col. 2232. un. 74. & variis de canfis ſolvi poſſe, 
ut videtur in iiſd. Legib: & apud Greg. $ yntag. jur. par, 2, lib.g.caþ.5. 
Theologi tamen ea woce Divortii ſolum figuificaut ſeparationem inter 
Conjuges, aut quoad Cobabitationem, aut quoad Thorum. Tannerus 
#bi ſupra. | 
(12.) F. being Divorced for Incontinency of the Wife, he af- 
terwards Marries P. the Daughter of R. living the firſt Wife. By 
the whole Court that is a void Marriage 3 for the Divorce is not,but 
& Menſa & Thoro, and does not diſſolve vinculum Matrimonii, And (9g) Hill. 44; 
by Whitgife Archbiſhop of Canterbury, So alfo is the Opinion of Eliz. Rye 
Divines and Civilians (q). Asalſo in Dame Powels Cafe againſi vert Fab 
Weeks formerly hinted, In Dower it was reſolved, That a Divorce ,, wy 
Canſa Adulterii is no Bar of Dower; becauſe itis but 4 menſa'& and My 
thory,& not a vinculo Matrimonii, And it was ſaid by Daniel, that Rep. Caſe 
. an Elopement is not a Barr of Dower ad oftium Ecclefie. And Jadge- 893- 
- mcnt for the Plaintiff(r). Cam C 
Agar of Kinzſton upon the Thames was fued in the Eccleſiaſtical Weeks.Noy's 
Court for beating of his Wife, and for calling her I hore, and was Rep: 
ſentenced there topay his Wife three ſhillings a Weck for her Alimo- ©) 4#r's 
#y, and divers Fines were impoſed upon himfor not performing pg... oy 
thereof, and a Prohibition was granted, and alſo a Habeas Corpus, i 2 
to deliver Agar out of Priſon (5 ). (t) Trin.20. 
There was a Caſe of late years, where a Man Married the reli of C2r-2-C.B. 
his Great Uncle, he Married his Grandfathers Brothers Wife by Rot. 2043- 
the Mothers fide, and it was held lawful, it was the Caſe of one wank, ape. 
Harifon againſt Dr. Burwell (t). But where a Man Married his wel Vaugh. 
Wives Siſters Daughter, it was held unlawful, and after a Prohibi- Rep. & Arg- 
Tet tion 


be 
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Mann's C:ſe. 
vid.di&. Caſe 
Harriſon. 


Hill verſ, 
Gocd, in 
Vaugh. Rep, 


Co.%. Puries 
Caſe. 
49 'Ehiz.C.B. 


, Paſch.12.Car. 
B.R. Porter's 
Caſe, ——— 


Cro- pare3- 


(u) Cro. 33. tion a Conſultation in that Caife was granted (#4). But Martiages 
El. 228. with Cozen Germans arein the ſaid Caſe of Harriſon againſt Doctor 


Burwell trepoxted by Sir FobuVaughan to be lawful; in which Caſe, 
asalſo in the Caſe of Hl againſt Good, reported likewiſe by the 


& vid. Caſe ſaid Sir John Vaughan Chief Jultice, the Reader may find what 'Mar- 


riages. are Lawfu), and what not, what Marriages are prohibited 
within the Levitical degrees, and what Marriages are by Gods Law 
otherwiſe prohibited. 

In the Caſe between Webfier and Bury inan Ejedione Firme, a 
ſpecial Verdi& was given upon Divorce between Burze and his Wife, 
cauſa Frigiditata, and that his Wife for three years after his Mar- 
riage remanſit virgo intaGe, propter perpetnam impotentiam generatio- 
nis inviro, &' quodwvir fuit ineptus ad generaudum; and in this ſpe- 
cial Verdict all theexaminations of the Witnefſes, upon which the 
Judge in the Eccleſiaſtical Court was moved to give his Sentence, by 
which the perpetual diſability of Brie ad generaudum was manifeli, 
were read and by which.it was-pretended, that the Iſſue which he 
hed by a ſecond Wite was illegitimate, and this was the doubt of the 
Jury 3 and it was adjudged, thet ' the Hſue cf the ſecond Wife was 
Lawful, fcr it is clear that bythe Divorce ( cauſa Frigtditatys ) the 
Marriage is diſſo}ved 2 vincalo matrimonii, and by conſequence ci- 
ther of them might Marry after 3 then admitting that che ſecond 
Marrizge was avoidable, yet it remained a Marriage until it was 
Diſſolued, and by-conſequence the Ifſue that is born during ſuch Co- 
z2rture ( if no Divorcebe in the Life of the Parties) is Lawful, Et 
bomo poteſt eſſe habilis & inbabilis diverſis temporibus,and Judgment 
affirmcd in Error. | 

A. Was indiged upon the Statute of Primo Jacobi for having 
two Hiusbands, It was found that 4. was Lawfully Marricd to 
N. and before the Judge of the Audience ſhe ſued a Divorce againſi 
P. propter ſevitiam ; whereupon it was decreed that propter ſevitiam 
of her Husband, ſhe thould-be'iſeparated 2. Menſa & Thoro, and it 
was eXprels'd in the Sentence, that ſhe ſhould not Marry any other 
during the Lite of P. ſhe afterwards (P. Living, and ſhe knowing 
thereot) took to Husband F.S. The Queſtion was, whether that 
were Felozy within the'Statute. Tt-was ſaid in this Caſe, that this 
being a Divorce Cauſa Sevitie, was but a ſeparation 2 Menſa & 
Thoro, and not a Diſſolution -4 vinculo Matrimonii, and therefore 
that the Marriage continued between them. The Court doubted, 
whether the Proviſo in the (zid Statutedid extend to every manner 
of Divorce; but inclined ito be'of Opinion, that ſhe was not with- 
in the Provifo z {or ifthis (hould:be ſuffered, many would be Divorced 
upon ſuch -pretences, 'wherefore the Court adviſed the Woman, 
to procure a-Paxdon to avoid the danger of the Statute, SG 

| c 


þ. _ 
% 
” 


Do — 


Debt againſi Husband and Wife, as-Executrix. of her tormer Hhis- V=gerbi1! 
band 3 the Defendants plead by Atturney, that they werei Pivorce4and Brooks 


before the Writ brought: It'was adjudged, that the Writ ſhoald -——m_ 


abate for it (hall be preſumed, the Divoree continueth, if the con- 
trary be not ſhewed. In another Caſe, being tor Debt upon an Ob- 
ligation, where the Defendant ſaid, that at the time of the makin 
ot the Obligation ſhe was Wife to J.S.. who is yet in vita, and 
Non eſt facium : The Plaintiff ſaid, that after the making of the 


Bond, there was a Suit in the Ecclefiaſtica] Court between the faid Mic. 43- and 
7.8. and the Defendant, for that the' ſaid F.S. had another Wife _ m__ 
alive at the time of the Marriage betwixt them, fo as the Defen- — Caſe. 


dants Marriage was adjudged void. It was the opinion of the Court, Qro.par. 1, 


that this Divorce was but Declarazive, for it was void ab initio, 
and ſo the Defendant fole always and- adjudged for the Plain- 
tiff. | 


The Wife Libelled againſt the Husband in the Eccleſiaſtical Court $;r 7h9.5ims 
for Alimony, becaulc he beat her foas the could not live with him mond's Caſes 
a Prohibition was prayed, but, denied by the Court; and it was MHore's Rep. 


held in this Caſe, that the Wife might have the Peace againſt her 
Husband for unreaſonable correction, IS, 

By the Statute of 1 Fac. cap. 11. it is Felony to Marry a ſecond 

' Husband or Wife, the former Husband or Wife living 3 out of the 

generality of which Law the Lord Coke- makes five exceptions, 


(1.) It extends not ( ſays he )) to any. perſon, whoſe Husband or Co.Inſt.par? 
CaP-27s 
5id-22.£.4- 


| ſultation 
commorancy beyond Sea. ( 2+.) It extends not, when the Husband Tn 


Wite is continually remaining beyond the Seas by the ſpace of ſe- 


ven years together 3 and notice is not..material, 'in refpe& of the 


or Wife ſhall abſent him or her ſelf, the one from the other, by the 
ſpace of ſeven years in anyparts within his Majeſties Dominions, 
the one of them not knowipg the other to be Living within that 
time z here notice is material, in reſpec the Commorance is with- 
in the Realm. ( 3). It extends. not'to any perſon that at the time 
of ſuch Marriage is Divorced by any Sentence had in the Eccletiafti- 
cal Court. (4-) Nor to any perſon, where the former marriage is 
by Sentence in the Eccleſiaſtical Coutt declared to be void and of 
no cfke. (5.) Nor to any perſon, for or by reaſon of any former 

marriage made within the age of Conſent, | 
If the Man be above fourteen, and the Wife under twelve, or it 
the Wife be above twelye, andthe man under fourteen, yet may the 
Husband or Wife ſo above-the Age of Conſent, diſagree to the E- 
ſpouſals, as well as the party-'that is under the age-of Conſent: for 
the advantage of diſagreement mult be Reciprocal. And fo it was 
refolved by the Judges and Civilians, Triz, 42 Eliz, B. R. in 2 
Writ of Error between Babingion and Warnxer, So as it either 
Feta - party 


Ca ſe, lib-9- 
fo. 72, 


Cos. ubi ſys 
PI Js 
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of Divorce ; as alſo 


Party be within Age of Conſent;it-is no former Marriage within the 

AG aforeſaid. | | 
It is commonly as well as formerly faid, ' that there are two kinds 
Co.ibid. of Divorces, the one that difſolveth the Marriage a vinculo Matri- 
monii ; as for Precontra&, Conſanguinity, &c. The. other a Menſa 
& Thoro, as for Adultery, becauſe that Divorce by reaſon of 
Adultery cannot diffolve the Marriage @ vincalo Matrz. 
monit , for that the offence js after the juſt and lawful Marriage, 
And the ſaid Stat. of 1 Fac. cap. 11. doth in reſpe&t.of the genera- 
lity of the words, priviledge the Offender ( in caſe of ſecond Mar- 
riage, where the former Husband or Wife is living ) from being a 
Felon, as well in the caſe of Divorce « menſa & thoro, as where it is 
a vixculo matrimonit, and yet in the Cafe of the Divorce a menſz 
& thoro the ſecond Marriage is void, living the former Wite or Hus- 
band. And if there be a Divorce a vinculo matrimonii, and the 
adverſe patty appeal, which is a continuance of the former Marriage, 
and ſuſpends the Sentence, yet after fuch a Divorce the party Mar- 
rying is no Felos within the {aid Statute, &c. *although the Marriage 

be not Lawful. 

( 13.) Alimony, although it properly ſignifies nouriſhment or 
maintenance, when: ſtrictly taken 3 yet now in the common, legal, 
and praRicable ſenſe, it ſignifies that proportion of the Husbands E- 
ſtate, which the Wife ſues in the Eccleſiaſtical Court, to have al- 
lowed her for her preſent ſubliſtence and livelyhood, according to- 
Law, upon any ſuch ſeparation from her Husband, as is not cau- 
fed by, her own Elopement or Adultery. By this Elopement is here 
underſtood, meant, and intended that voluntary departure. of a 
mn Wife from her Husband to live with an Adulterer, and with whom. 
ſhe does live in breach of the Matrimonial vow, whereby (ſhe incurrs 
the forfeiture of her Dower, unleſs her Husband upon her free and 
voluntary ſubmiſſion ſhall think fit by way of reconciliation to re- 
(a)St.Weftms cejve her again, and readmit her into the former conjugal relation. 
2-C2P*34 (8.) In which ſenſea Woman thus deſerting and forſaking her Hus- 
band, is ſaid to Elope, whereby the Law will not compel him in 
Q _ot- - this caſe tn allow her Alimony ; on which word Mr. Blount in his 
H on "Ig Nomo-T exicon makes mention of an ancient record (b), wherein the 
ſame thing is called rationabile eftoverium; This Alimony theWife that 
Elopcs or departs from her Husband with an Adulterer(though ſhe 
departed with her Husbands confent ) yet loſes, together with her 


Cc) fopr® Doweror Joynture, as appears by that remarkable Caſe of Sir Job 


verb. Adulte- 


77 verſ.fin, de Camois before recited (c.) And the Husband,from whom his Wife 
departs, and lives with an Adulterer, ſhall not be compelled to 
allow her.any Alimony. 


I.4+ Not- 


of Alimony. 
14. Notwithſtanding the premiſſes, regularly the Husband is ob- 
liged to allow the Wife Alimony pendente lite, arg. 1. ſi neget. ff. de 
lib. agnoſ. & Sanch. de Matr, lib. 2. Diſp. 41. ##.5,1. and afterwards 
in molt Caſes of ſeparation not occafioned by Elopement or Adulte- 
ry as aforcſaid, nor in caſeof a total Diverce by reaſon of fome le. 
_ gal impediment, whereby the Marrjage was Null and void ab ini-- 
tio. dif, Sench. Tom. 2, lib. 7. Diſp. 93. 1. 22.. This Alimony in: 
ſtrincſs of Law is a duty properly due from the Husband to the 
Wife whilſt ſhe cohabits with him 3 for by the Canon Law if with- 
out any dcfault of his, ſhe does of her own accord depart from him, 
he is not obliged to allow her Alimony during ſuch her wilful de- 
ſerting of him, though ſhe be not charg?'d of Adultery. c. bee ima- 
9 33+4- 5+ Itbeing a Rule in Law, Di non facit quod debes, now 
rec:pit quod oportet, I. ſi ea C. de Condit. inſert. & I. Julian F, affinis 
fede ati,empt. But if ſhe depart by reaſon of ſome default in him, 
as becaule of cruelty or the like, in that caſe he ſha]l be compelled 
toallow her Alimony. for the Law underſtands her as a dutiful Wife, 
ſo long as it is attributable only to him, and no way imputable to- 
her, that ſhe is conſtrained to ſeem otherwiſe. arg. }. jure civili, ff. de 
Cond. & demonſt. & Lyn..in 1.qui in uxorem. c. de Neg. geſt.nu. 1, & 
D.D. Communiter. But it ſhe depart of her own default, the Hus- 
band is not obliged to allow her Alimony, albeit he had a confide- 
rable Dowrie with her: and on the other (ide, if the Husband be 
in the fault, and ſhe depart from. him, he is obliged to allow her 
Alimony, though he had nothing with: her. Fo. Lupus c. pro veſtras.. de- 
Donat, int..vir, &+ ux, Barbof. 2. p.rubr. ff. ſolut. matr, nu. 43, And 
in caſe it be doubtful, through whoſe default it is, that they live a- 
ſunder, the Law in that caſe concludes, that the party that was /aft 
in fault, is not /eaft in fault, L.illud 17: ff. de peric. & commod, rei 
vendit, And therefore if the Wife, who by her own default did vo- 
luntarily depart from her Husband, ſhall after. repent, and ſubmit-- 
ting her ſelf to him, ſhall delice reconciliation, and to be admitted 
to cohabitation with him, he then refuſing her ſhall be obliged to- 
allow her Alimony, fave in the Caſes aforeſaid. Glef.c. ſignificaſt?.. 
verb,. materiam in fide Divort. ubi Hoſt. nu. 2. verb. reſtitui.. Jo. Andr. 
14.7. fi. & D. D. Communiter, On the other ſide, if by reaſon of. 
the cruelty of the Husband the Wife ſhall blameleſly flie from him, . 
and theHusband ſhall offer ſufficient ſecurity or caution for his future. 
900d behaviour to her, & her ſafety.and peace with him,and the cru-- 
eſty or ill uſage not ſuch, but that by ſuch caution the Wifes. peace 
and ſafety may be undoubtedly ſecur*d, and ſhe notwithſtanding re-- 
fuſe toreturn, inſuch caſe the Law will not compel him to allow 
her Alimony. Dia ultima ea culpa nxori nocet.. Ferret. concil. 34., 
uu, 18, Barbos, 2. þ, rub, ff. ſolat. matrim. nu. 44+ | 

(15) By; 
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C 15. ) By the Civil Law, it a Dowry or Marriage-Portion 
witha Wife be promiſed and not paid tothe Husband , heis not 
obliged to allow hey Alimony z Gloſs. Auth. de non eligend. fecundo 
Nwbentes, The reaſon whereof is, becauſe ſuch. Portion quaſi in 
pretium datur; I. pro oneribm., c. dejur. Dotinm. But if by reaſon 
of ſome misfortune , her Parents or ſuch as undertook for the Pay- 
ment thereof, doafter become inſolvant , fhe (hall : notwithſtand- 
ing have Alinmy, even by that Law, which in other reſpe&s 
ſeems ſomewhat ſevere in this Point, unleſs you can affe& them 
with Fraud in promiſing what they knew they could not perform. 
Barbos. ff. ſolut, Matri. uw. 71. Or incaſe two perſons lay claim to 
the fame Woman , each pretending ſhe is his Wife by Marriage, 
and the one of them move to have her kept under Sequeſtration till 
the Caſe be deciſeds in this cafe ſhe ſhall have 4limony pendente li- 
ze of that Perſon at whoſe motion or inftance' ſhe is ſo Sequeſtred. 
L. fi pro Iuſorio. ff. de appellat. But it the controverfie be only be- 
tween a Manand a Woman, touching the validity of a Marriage, 
as whether a Marrige or not; in fuch Cafe no Alimony is due, till 
fome Matrimonial Proof appear , or that it doth ſome way conſtare 
de Matrimonio,, but wherever a Marriage doth appear , there A- 
limony ſhall be due pendente lite; arg. I. fineger, f. de lib, Ag- 
noſc. ; R 

( 16.) John Owen lived apart from his Wife : And upon Pe- 
tition of the Wife ra the Juſtices of Aſize tor Maintenance, they 
referr'd it to the Bithop of Bangor , who ordered that he ſhould 
pay to his Wife- ro/. per an. which was afterwards confirmed by 
Decree in the Council of Marches of Wales, And becaufe that Fobi 
Owen difobeyed that D:cree, and did not pay the. 101, per an, the 
Council ſent a Meſſenger to appr:hen1 his Boly,& cauſed his Goods 
and the profits of his Lands to be S:queſtred. And Henden prayed a 
prohibition: For that Alimony was not within their InſirudGions. 
Richardſon demanded of him, it} they could grant Prohibitions , 
if they meddle with a thing which belongs to Ecclehaftical Pow- 
er, where they themfelves have Power. Harvey was of the fame 
Opinion, for this Court ſhould preſerve other Courts in order. 
Telverton ſaid, for the Sequeſtration of the Lands, they could not 
do that. Richardſon , they have notany Power to fel] the Goods. 
The Eccleſiaſtical Court is the proper Court for Alimony ; and if 
the Perſon will not obey , they cannot but excommunicate him. 
And by Telverton , when that comes to them from the Biſhop to 
be confirmed ,, they cannot but walk in the Steps of che Biſhop 3 
and a day was given to ſhew why a Prohibition ſhould not be grant- 
cd: . And ſoit was rukd (5). | 


( 17.) 


( 19. ) Dame'She-ley Wife of Sr. Henry Sherley faced inthe High 
Commiſſion Court for Alimony; and Hitchem moved for a Pro- 
hibitionz and faid that Alimony isnot within the JurisdiQion of 
the High Commiſſion; for the Court of High Commiſſion is totry 
Ardue Regni , which are net triable by the Common Law. - Re- 
chardſon, the Power of the High Commiſſion is not de Ardnis 
Regni., but of Hereſies , and ſuch other things Ecclefiaſtical 3 and 
he (aid', that the Court of High Commiſion had ſpecial words in 
their Commifhon, but not in the Statute of primo; and that the 
Statute de primo had no Prerogative in that : And ſo the Queſtion 
is , if the King may by the Common Law grant ſuch a Commith- 
on. Hutton (aid , that by the ſame reaſon as Ire may grant ſuch a 
Commiſſion , they 'may grant Commiſſions for all other things. 
Telverton , 1 marvel how that came within their Commiſſion : he 
ſaid:that in tempore Jacobi, upon a debate before him, Sir Edward 
Cook fo fully ſatisfied the King. And this matter of. Alimony was 
commanded to be put ou tof their Commiſſton. And upon that 
Richardſon faid to Hircham, move this again when the Court is full, 


for we-may adviſe of this —Er adjournat. &c. (+ ), One Broke was ( 


committed by the High Commiſſioners tothe Fleet, becauſe he refu- 


fed Alimony to his Wite, and that being returned upon an Habeas g,,, 


Corpus, he was delivered. — Broke*s Caſe. More*s Rep. 
(18. The Wife complains againſt her Husband in the Ecclefi- 
fiaſtical Court Cauſe ſevitie,for that he gave her a Box #n tbe Ear,and 
. ſpit on ber Face, and whirl*d her about, andcalled ber damned Whore. 
Which was not by Libel, but by Verbal accuſation, after reduced 
to writing. The Husband denies it; and the Court ordered the 
Husband'to give to his Wife 4 1. every Week, pro expenfis litis and 
Alimony. Barkley'and Henden moved for aprohibition, The Suit 
is originally Conſe ſevitie, and as a Caſe whereinthey Aﬀeſs Ali- 
'mony. And now for a ground ofa prohibition, it was faid that the 
Husband chaftiſed his Wife for a reaſonable cauſe, as by the'Law of 
the Land he might; which they denied, and ſaid, that they had 
Juriſdiction in theſe matters de ſevitia, &c, And afterwards that the 
Wife departed, and that they were reconciled-again. And then 
that reconciliation took away that Sevitis before, as reconciliation 
after Elspement. Richardſon, it was ſaid here, that the Suit was 
without Libel, but that is no ground of a prohibition, for fhe pro- 


ceeded upon that matter reduced in Articles, and we cannot grant 
a Prohibition if they proceed in their Form 3 For we are not Judgts 


of their Form, Butif they will deny a Copy of the Libel, a Prohibi- 
tionilies by the Statute, You ſay, that an Husband may give rea- 
ſonable chaftiſement to his Wife, and we have nothing to do with 
it; But only that the Husbend may be bound to his pd 
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'{«) The Wife a Probibition (# ). 


ry againſt her 
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by the Common Law. And the Szntence in Canſa ſevitie is a men- 
ſa & thoro, and we cannot examine what is Crzelty, and what not, 
And certainly the matter alledged is Cruelty; for ſpitting in the Face 
is puniſhable in the Star-Chamber. But if the Husband had pleaded a 
Juſtification, and ſet forth a Provocation to him by his Wife, to 
give her reaſonable caſtigation, then there would be ſome colour of 
a Prohibition, Henden, we have made ſuch an Allegation, and it 
is abſolutely refuſed. Huttox, perhaps he is in Contempt, and 
then they will not admit any Plea 3 as it one be Out-lawed at Com- 
mon Law he cannot bring an Action. But they adviſed the Plain- 
tiff to tender a Juſtification, and if they refuſed it, then to move tor 
( 19. ) B. was ordered by the High Commiſſion-Court to give 
Alimony to his Wife, and was bound in an obligation of 3o0 /. to 
one of the DoQors there, to give her Alimony, and to uſe her as 
bis Wife 3 Ard now he is ſued there again, and it is alledged againſt 
him that he had committed Adultery with divers Women, and 
that he had not given Alimony to his Wife, and thereupon B. was 
put to his Oath, who anſwered, that as to the point of Alimeny 
he was not bound to anſwer, for that he was bound in an obligation 
toperform it, and alſo that he was ſued to diſcover upon his Oath 
the forfeiture of the Obligation 3 and for that the Defendant would 
make no other anſwer, he was committed to Priſon, and being 


brought hither by Habeas Corpus , the Court was prayed that he 


might be releaſed for the reaſon aforeſaid. Coke, Gawens Cale 
which was ruled here in Wrays time, was the ſame Calc in cftec, 
and it was ruled that the Ecclefiaſtical Court may not examine him 
upon his Oath in ſuch Caſe, and per Curiam B, was Bailed till the 
next Term, for that that was rhe laſt day of the Term. ' Coke, 
for that there is an obligation taken in this Caſe, 1 will grant a 
Prohibition for taking an Obligation for that, if it be moved, and 
it was not well done to take the obligation to one of the DoGors, 
but weuſe to take the obligation inthe Kings Name, Mich. 5. E. 4. 
B.R. Rot. 143. The Statute of 2 H. 4 gives authority to Biſhops 
to Fine and Impriſon for Hereſie z And where one Reſer had given 
a Legacy to Biſhop Stepbens, for which he ſued the Executor,who 
being for not payment thereof Excommunicated, ſaid that he was 
not Excommunicated before God, although he were before Mcn, 
for his Corn grew very well 3 for which words he was after Impri- 
foned , but he was bailed here per Cyriam upon an Habeas corpus, 
for that it was not Herehe , becauſe that Curt hath Authori- 
ty to examine ſuch. things which are given by the Statute of 10. 
H.7. Oneſaid , that the Tenth part of Tythes was not due Fu- 


re Divino, for which words he was Impriſoned , whereupon the 
| Has» 
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of Alimony. 


FF 
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Habeas Corpus was brought , and that. depended till 14. H.7. at 
which time it was adjudged that it was not Herefie , and that the 
Court had Jurisdiction to examine that, it being given by Statute. 
And it ſeems to me that the Hl h Conm: 2n Court had not pow- 
cr to Fine or Impriſon for\ Abrmony. "HP," 12. Face upon an Ha- 
beas Corpus. by one Codd, the return was that he was Impriſoned 
by the High Commiſſion by that Warrant , viz. We camwand you 
10 take bim and Impriſon bim for manifeſt Contempt ro the Court 
for that he _ ordered to receive bis Wife , 


Mich'12- 
Jac-BR. 
! » Bradſtons 
and to enter into an ob- Caſe, 


ligation . to uſe ber as bis Wife, - be refuſes ſo to do. Coke, he ſhall Re/''s Re- 
be Bail'd, for that be could not be impriſoned by them for Alimony, P9"t*: 


nor take obligation to perform their order. 


Sentence was given in the-Ecdefiaftical Court, that the Wife Hille12.Jac. 


ſhould be ſeparated from her Husband, proper [zvitiamof the Hus- 
band, and Alimony allowed her there : the Husband prayed a Prohi-. 
bicion, ſetting forth he defired a Cobabiration, and proffered Caution 
thereby to uſe-her fitly. The Court devijed it, beca 

of the Ordinary is the proper Court for allowance of Alimo- 


AY. 1 , , - 

A Libel was before the High Commiſſioners, which ſuppoſed di- 
vers crueſties ufed by the'Husband' againft the Wife, for which ſhe 
was enforced to depart from him, who would not allow her main- 
tenance, and therefore ſhe fucd before them for Alimony : But be- 
cauſe it is a Suit properly ſuable befoxe the Ordinary, wherein if 
there be wrong, - the party may have an appeal 3 and although itbe 
one of the Articles within their Commiſſhon to determine of; yet 
becauſe it is notany of the clauſes within the Stat. of x E. 6. for 
_ cauſes the Commiſhonis ordained, the Court awarded a Pro- 
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CHAP XEAXYVIL 


Of Pyematie. 


. What Defamation is bow many ways it may be, aud where Cog- 
aizable. 

2, Two ways of proſecution at the Civil Law in Cauſes of Defama- 

tion. 

3. Probibition for ſuing in the Eccleſiaſtical Court npon the words 

| [Drunkard ard Drunken Fellow.]:; 

4+ Several differences in reference to the Cognizance of the Temporal 
and Spiritual Conrts in point of Slander. 

5: Whether Aion lies for calling one Quean ? 

. Probibition for ſuing in the Egelefiaſtiont Court oo monde reuding 
#0 the obſtruttion of o Marriage.. - 7 

7o Matters determinable at Common Law, not Cognizable; in the E cle. 

ſuaftical Courts. 

S. 'Whether theſe words | Thou haſt _ A falſe. Oath] be Atlic- 
Hable, and in what Court ? 

9. Whether Ation lies as Common Law, for ſa Ying Thou art a 
Whore, &c. 

I0.' Words of Slander to the hindeone f Marriage, are Afionable 

' at the Common Law. 

11. Defamatory words | Thou art a Bawd and keepeſt a Bawdy 
houſe ] whether and where AGionable ? 

12. Toſay A. is aCuckold, and that B. had layen with the Wife 
of 4. is a Defamation ſaable in the Spiritual Court, 

13. The Difference as to Cognizance between the words | Thou art 
a Bawd, and I will prove thee a Bawd] and tbe words [Thou 
keepeſt a Houſe of Bawdry.] 

14. To ſay | Thouart a Drunkard or a Drunken Fellow | whether 
ſuch words are ſuable in the Ecclefiaftical Court ? 

15. The words | he is a Cuckoldly knave ] are ſuable n#t inthe 
Temporal, but in the Fcclefiaſtical Court. 

16. Whether the calling of Pimp, Common Pimp, be Afionable, 

 _andin what Court. : 

17. Welch Jide, expounded to be Welch whore, and copnizable 
in the Eccleſiaſtical Court, 

18, Whether the words Quean or Baſe Quean be Aftionable in the 

Lecbeſtaſtical Court ? 


19, Afion 
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19. Afton in that Court for Scandalizing @ Parſon. \ £1 
20, Whether Adlion lies in the Eccleſiaſtical Court, for ſaying of on 
that kept a Viltualting houſe, that ſhe kept. a Houſe of Baw- 
dry. rs EN 
21, Whether the words | Thou art a Pander ] be Aflionable at the 
 CommonLaw? nl Ty | 
22, Church-wardens preſentment of a Feme Covert upon a Common 
Report for Adultery, and AGion of Detamation brought in the 
Ecclefiaftical Court thereon. 
23, Whether Afion upon the Caſe for words lies againſt an Tofant of 
Seventeen years of age ? 
24.- Several other Caſes at the Common Law pertinent to this Sub- 
' je of Defamationz what of them cognizable in the Ec- 
elefiaſtical Conrt ; aud wherein the Probibition lies or 
#0t, X | | 


( 1. 'D EFAMATION , properly fo called, is the utte- 
rance of Reproachful Speeches, with intent of raif- 

' ing an ill Fame of the Party fo reproached 1 Defa- 
mare, eli itt mala Fama ponere : Bart. l.turpia, f. de, Legat. 3. This 
extends it ſelf to” Writing, as by . defamatory Libels ; as alſo -to 
Deeds, as by Reproachful Poſturces, Signs and Geſtures; Lindw. 
t author:#2te. verb. quacunque. in gloſs. de Sent, Excommunicat. And 
as for the moſt part it proceeds of malice, implying matters ei- 
ther of Crime os Defed; (o it generally aims at ſorve prejudice or 
dammage to the Party defamed. Whatever Cognizance the ,Tem- 
poral Laws of this Realm do take of Defamations by vertue of Pro- 
hibitions and Actions upon the Caſe; yet it will not be denied , but 
that the Cognizance of Defamations,where they are duly proſecuted, 
doth properly beJong to the Spiritual Law , ſpecially where the 
matter of the Defamation is only Eccleſiaſtical. { eo; 
(2. ) all cauſes of Defamation the Party defamed had: his E- 
le&ion by the Civil Law , whether he would proſecute the Defa- 
mer ad Vindiam publicam, or ad privatum intereſſe; the former 


All AFions 
of Defamation 
ſu poſe in ad- 
ditu quam plu- 
palawity &c. 
Caſe Barrew 
2gainft Lews» 


a ellinge Hobs 
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whereof: was made choice of, where the Defamed aimed more at 


the Defamers ſhame , than his own Intereſt; and choſe rather to 
reduce him toa Recantation , than augment his Caſh by his own 
Credit's diminution; 7. i conſtitutiontb, FS. ult, ff. L. Cornel, The 
other, viz; ad 'privatuns irtereſſe, was choſen by ſuch Defamed ones 
as valucd their Credit at a certain-Rate, and choſe rather a Pecuni- 
ary Compenſation, than an unprofitable Recantation z aiming 
more at their own private ſatisfaction , than at the Defa- 
mers 'publick Diſgrace. J. ſtipulationum., F. plane. ff. de. verbor, 
obligat. '&+ 1.'ft quis ab glio. f.. de re judic. But bothof theſe the 
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Defamed could not have 3 for having determined his Election, he 
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was therewith toreft ſatisfied; only having obtained a Sentence a- 
gainit the Defarer, for his Recantation or publick Difſgrace by proſe- 
cuting him ad publicam vindidam , he might poſſibly have in Lieu 
thercof a pecuniary Recompznce by way of Commutation: The 
Proſecution 4d publicam vinditiam was Ictt to the determination of 
the Eccleſiaſtical Jurisdiion , the other to the Cognizance of the 
Secular : Much inconformity to what the Laws of this Realm in 
'Caſcs of Defamation ſeem to ſay , viz. where the Profecution is 
meerly for the Puniſhment of Sin, and Money not demanded, there 
the Spiritual Court ſhall have the Cognizance : But where Money is 
demanded in fatisfaQion of the Wrong , there the Temporal , ſpe- 
cially if the Defamer undertake to juſtihe the matter , or the words 
exprefs or imply a Crime belonging to the Cognizance of the Con;- 
Ton Law. Theſe Actions of Defamation are of a higher Nature, 
than they ſeem primo intuitx to be ( a mans good Name being E- 
gQuilibrions with his Lifez ) and therefore the Law calls them 4G&i- 
ones prefudiciales, that is, ſuch as draw lefler Caufes to them, 
but themſelves are drawn of none. .. DS 2M 
( 3._) One Libelled againſt another in the Eccleſiaſtical Court, 
for faying That be was a Drunkad, or a Prunken Felow, and ay ad- 
die Drunken Fellow , and by the opinion of the whole Court a Pro- 
hibition was granted , and for ſuch words a Prohibition was gran- 

ted inC.B. in the Caſe of Martiz Calthorp (e).. 
| { 4+ ) One moved at the Barr for a Prohibition to the Eccleſia- 
tical Court on a Suit there depending for calling one Bawd; Jones 
Juſtice conceived, that thefe Differences ought to be obſerved, 
where a Man calls a Woman Whore , or ſuch like Slander , for 
which Suit lies in the” Eccleſiaſtical Court againſt the Party ( if 
the matter appear ) in that Caſe Suit lies for Slander there, and 
no Prohibition lies 3 & contra, if a man be called Thief, Traytor ; 
or the like, whercon no Suit lies for the Principal in the Eccleſia- 
ſtica} Court, but at the Common Law , if one be ſued for ſuch 
Slander in the Ecclctiaſiical Court, a Prohibition lies. If a man 
call one-Bawd , for which Suit lies at the Spiritual Court and alſo 
at the Common Law ; there if the Suit be for Slander in the Ec- 
cleſiaftical Court, in that caſe no Prohibition lies, for the Party. 
hath EleQioo to fue iv which Court ſhe pleaſe: So if a Woman be 
S$landered in her Reputation, whereby ſhe is hindered in her Mar- 
riape, ſhe may ſue either at the Common Law or inthe Spiritual 
Court for Slander. And lafily, if a man ſpeak any words, for 
which no Suit lies at Common Law , nor are ſuch as concern any 
thing whereof the Eccleſiaſtical Court takes Cognizance , it ſeerns 
chatin ſuch Caſe if Suit' be in the Spiritual Court for Slander, a 
. | . Jo 
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for Convitie, a Prohibition lies, as for calling one Krave, Dran- 
kard, or the like, - Duere of that, the Chief Jultice agreed to thar, 
the others ſaid nothing therein (F' ). Cf) Tri 

( 5- ) A Suit was commenced in the Ecclcliaſtical Court, where Py þ 
the Lilbel was , that he called the Plaintiff Q#ean, or words to nonymus. 
_ that effeq, or importing the ſame Senſe; in this Caſe a Prohibi- Feonc:- Rep. 
tion was granted: (1) Bzcauſe no Action lies for that Word 
Duean, (2) For the uncertainty thereof (g). (2) Anony- 
(6.) The Defendant faid to one Anthony Eltock ( who was 7+ £atch, 
a Suiter to the Plaintiff, and with whom there was near an 
Agreement of Marriage ) 1 know Davigs Daughter wel, 
ſre did dwel in Cheapfide,, and 4a Gracer did get her with child, 
and the Plaintff declared, that by reafon of theſe Words, 
Eleock, refuſed to take her to Wife. Adjudged , that the 
AQinn would lie at the Common Law, and the Suit was not to 
be in the Spiritual Court for Defamation; but at the Common 
Law, for that ſhe is prejudiced in that which ſhould be her Tempo- 
ral advancement 3 and the ground of the AQion is Temporal. The 
truth of the Cafe was this; an Action upon the Cafe for a Slander 
was brought by Anne Davies againſt John Gardiner : That whereas 
there was a Communication of a Marriage to be had between the 
Plaintiff and 'one Anthony Elcock; the Defendant to the intent to- 
hinder the ſaid Marriage, ſaid and publiſhcd, that there was a Gro- 
cer in Londox that did get her with Child, and that ſhe had the 
Child by the faid Grocer , whereby the loſt her Marrtage. To 
which the Defendant pleaded Not grilty, and was found guilty at 
the Aiſizes at Aylesbury to the datnmages of Two hundred Marks, 
and now it was alledged in Arreſt of Judgment, that this matter 
appeareth to be mecrly Spiritual, and therefore not determinable 
at Common Law, but tobe proſecuted in the Spiritual Court. But 
per Curiam, the Action lies here, for a Woman not Married cannot 
by intendment have ſo great advancement as by her Marriage, 
whereby the is ſure of maintenance for her life, or during her Mar- 
riage, and Dower and other benefits which the Temporal Laws: 
give by reaſon of her Marriage > and therefore by this Slender ſhe 
is greatly prejudiced in that which is to be her Temporal advance- 
ment, for whichit is reafon togive her remedy by way of Action 
at Common Law: As# a Woman keep a Vicualling houfe, to 
which divers of great credit repair, whereby ſhe hath her lively- 
hood, and one will fay tq her Gueſts, that as. they reſpe@ their 
Credits, they take care how they uſe ſuch a Houſe, for there the 
Womanis known to be a Bawd, whereby the Guefis: avoid the 
Houſe, to the loſs of her Husband : ſhall not ſhe in this Caſe have 
an Action at Common Law for ſuch'a Slaxder ? It is clear that _—_ 


- 
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ſhall, Soif one fa th, that a Woman is a Common Strumpet, and 
that it is a Slander to themrto came to her Houſe, whereby ſhe lo- 
ſeth the advantage tharſhe was wont to have by her Guefis, ſhe 
ſhall have her ARion for .this at Common Law. $9 here upon 
theſe collateral circumſtances, whereby it may appear that the hath 
more prejudice than can be by calling of one Harlot, and: the like. 
(hb) Davies And judgment was given for the Plaiatift (6.) 
= 6 _— (7.) Touching Defamation, tor which Suit ts in the Ecclefiaſti- 
Rep. | cal Court, Reſolved, the matter mult be meer Spiritual and de- 
Vid. did.Caf. terminable only there ; for if it concern any matter which is deter- 
. Coo. lib.-4. minable at the Common Law, the Ecclehiaſtical Judge hath not the 
TA. cognizance thereof (7. | 
+5 2s. Bliz. (8.) Action was for theſe words, Pierce hath taken a falſe Oath 
Palmer and fx the Conrt of Conſiſtory of Exeter. It was objzGed, that for -mat- 
T borp's Caſe. ters in the Spiritual Court, an Action will not lye : And the Stat, 
Co.4- par-20. of 5 Eliz. of Perjury, doth not extcnd to thoſe Courts, but it was 
reſolved, that the Action did lye for theſe words, and that the 
Statute doth extend to ſuch and the like Courts 3 as the Court of: 
Star-chamber, &c. And the words, that he hath taken a falſe Oath, 
ſhall be intended activzly, and ſhall amount to theſe words, He js 
forſworn. In this Caſe it was ſaid by Prideoux, that theſe words are 
AQionable, although the Perjury be ſuppoſed to be committed in 
the Spiritual Court 3 for he ſhall be Excommunicated if he will 
not appear, and he ſhalldo penance in a white ſhect, which is as 
great a diſgrace as to be ſet upon the Pillory.. And it was rulcd in 
an Action upon the Caſe betwixt Dorrington and Dorriugton, upon 
theſe words, Thou art a Baſtard, that an Action lieth, and. yet Ba- 
ftardy is a Spiritual matter, ana there determinable z ſo for theſe 
words, Thou arta Pirate, an Action lieth, and yet Piracy is not 
puniſhable by the Common Law, but in the Court of Admiralty, 
And theſ: words, He hath taken a falſe Oath, do amount to theſe 
words, He is forſporun. IWWray conceived, that the words are not 
Actionable, for there is a Proviſuin the Stztute of El7z. cap. g. 
that tlie ſaid At ſhall not cxtend to any Ecclclialtical Court, but 
that every ſuch Offender ſhall be and may be puniſhed by ſuch ufual 
and ordinary Laws as heretofore have been, andfate yet uſed, and 
trequent in the ſaid Eccleſiaſtical Court. Gardy,upon theſe words, 
an. Action doth not /lyc, for they are not pregnant of any Perju- 
ry in the Plaintiff, for he.may be meer paſlive in it; for if one of 
the Maſters of the Chancery Miniſter an Oath to any perſon, or any 
Commithoners, &c. and the Plaintiff ſwearcth falfly, a Man may 
ſay that the Maſter of the Chancery, or the Commiſſioners have taken 
atalſe Oath: ard yet he is not guilty. of fallity. And afterwards 
Mutata Opinione Wray, that the Proyiſo in the {aid Statute is es 
. this 
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this intent, ſuch an offence may be enquirable and <xamined in the 
Eccleſiaſtical Court in ſuch manner as was before, but the Game 
deth not take away or reſtrain the Authority of the Common 
Law , but that ſuch an Offence may be here examined, &c. An1 
as tothe latter exception upon theſe words ( be hath taken a falſe 
Oath ) it ſhall be intended Actively , and not Pzflively ; And if 
ſo, the Defendant ought to have ſopleaded it : And (afterwards 
Judgement was given for the Plaintiff (k). 

(9.) Pollard and his Wife brought an Action againſt Armſhaw, 
for theſe words, viz. Then art « Whore , for 1. S. Goldſmith hath 


(k) Hill. 32. 
El1ze Rot. 
434. B.R. 


Preree ver. 


the uſe of thy Body , and the Cart is too good for thee, Per Curiam, j;3,we Leon. 


the Aion will notliez for the Common Law cannot define, who Rep- 


isa Whore; but where it -one keep a ViRtualling Houſe, it be ſaid 
ſhe keeps a houſe of Bawdry , an Adion will lie (1). 
( 10.) AGion upon the Caſe tor words of Defamation. 


W hcerc- B 


(!) &Cs Elizs 
.R. Follard 
d his wife 


as the Palintiff was a Perſon of good Fame, and always free from ,,.jnft 4mm 


Adultery and Fornication,&c.And after the death of Brian her late fb as. Gold. - 
Hugband , was in Communication with one Cowley for a Marriage 172 


betwixt themz That the Defendant to deprive her of her Fame', 
and to hinder her from the ſaid Marrige,ſfpake of the Plaintiff thete 
words, viz. ſhe s a Whore , and her Children ( innuendo her Chil- 
dren which ſhe had by the ſaid Brian late her Husband ) are Fram- 
biſhes Baſtards ( innueuds one Nicholas Frambiſh.) Alter Verdi up- 
on Not Guilty,& found for the Plaintiff, it was moved in Arreſt of 
Judgment by Grimſton, that theſe words are not Adctionable : For,for 
calling hore , there lies not any Action; and to ſay that ber Cbil- 
dren by ber former Husband, a: e Frawbiſhes Baſtards, is repugnant 
in it (clf ; for they cannot be Baftards, which were born in the time 
of her former Husband ; But all the Covrt held that the Action 
well lies. For to ſay of a Widow who is in Comnunication of 
Marriage with anv'h:r, that ſhe plaid the Whore in her former 
Husbands time, isa great Diſcredit: And to ſay that her Chil 
dren are Biftards ( although in truth they cannot be Baſtards in 
Law, yet in Reputaticn they may be (o ) is cauſe of lofs of her 


(m) Mich. >. 
Car. B.R. Do» 
rothy Brian 


Marriage, and that none wil! marry with her; wherefore it was verſ.Cocknan. 


adjudged for the Plaintiff (m). 

(11.) Aion mpon the Caſe. Whereas he keepeth an Alchouſe 
Licenced by Juſtices of the Peace, that the Defendant to ſcanda- 
lize the Plaintifs-Wife, ſpake theſe words of her, Hang thee Bawd, 
Thou art worſe thayy a Bawd : Thou keepeſt « Houſe worſe than a 
Bawdy bouſe, And thou keepejt a Whore in thy Houſe ts pull out my 
' Throat. Upon not guilty pleaded, found forthe Plaintiff. Stone 


* moved in Arreſtof Judgment, that theſe words are not Actiona- 


ble 3 but agreed, that for ſaying Oneis 8 Bawd, and keeps a —_ 
oaſe 


Cro. Rep. 
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(a) Trin.3. 
Car.Perſon 
and his Wife 
againſt 
Geoday, Cro. 
Rep. 


(s) Paſch. 4. 
Car, C. B. 
Eaton verl. 
Alf and his 
Wife. Cro. 
Rep- 


houſe, A&tionlics, becauſe it isa temporal Offence, for which the 
Common Law inflits puniſhment, But to call one Baws . with- 
out further ſpeaking, an Action lies not, no more than to call one 
Whore, But it is a Defamation purithable in the Spiritual Court. 
And to ſay That be keeps a: Houſe worſe thaa a Bawdy houſe hath 
not any intendment what he means thereby wherefore the Action 
lies not: And if it be intended, that fuch words ſhould hinder 
Gueſts from coming thither, being an Alehouſc, the Husband on- 
ly ought to have brought the Action. And as to that, the Court 
( abſente Richardſon) agreed. But tor the other words, they held, 
the Action lies by the Husband and Wife, for the ſlander to his 
Wife; and it is as much as if he had ſaid, that ſhe keepeth a 
Bawdy houſe 3 wherefore it was adjudged for the Plaintift (#). 

(12.) A prohibition was prayed, b cauſe A. and his Wife ſued 
in the Eccleſiaſtical Court for Defamation,and fpeaking theſe words 
of the Plaintiff, He was a Cuckold and a Wiital, which is worſe 
than a Cuckold, and that Aylsworth had layen with Ay'offs Wife ; 
And for theſe Defamatory words he ſued there and becauſe it was 
alledged, that tor theſe words, being but words of Spleen, Prot. 
bitions had been uſually granted, day was thereupon given until 
this Term, to ſhew cauſe why a Prohibition ſhould not be granted, 
and divers, preſidents were ſhewd, that for calling one Cxckold or 
Whore, Probibitions have been granted : But now upon advertiſe- 
ment al} the Court agreed, that no Probibition ſhould be granted, 
but that the Ecclefiaſtical Court ſhould fave Jurifdigion thereof: 
For although they agrecd, that there ought not to have been any 
Suit for the firſt words, they being too general 3 yet being coupled 
witha particular, ſhewing that the Wife committed ſuch an Offence 
with ſuch a particular perioa, they be not now general words of 
ſpleen in common and uſual difcourſe and parlancez But they held 
it was a Defamation (uable in the Spiritual Court 3 whereupon the 
Prohibition was denied ( 0) Brownlow chief Protonotary 
produced on that occaſion ſeveral prefidents, where Prohibitions 
had bcen granted to ſtay Suits for ſuch words, vis. Trin, 15. Fac.rot. 
2260. Purcbas ver. Birrel , for that he was preſented at ſeveral 
enqueſis within his Pariſh ſor being a Drunkard, and a Barreter, 
And Paſch. 6. Fac. rot. 397. Prohibition to tay a Suit for calling 
a Parſon Hedge-Prieft. And Mich. 21. Fac. Barker verf. Paſmore : 
She is a Qzean, and a tainted Yuean, Prohibition granted. 

13. H. Prays a Prohibition to ay a Suit in the Spiritual Court 
for Defamation 'for ſpeaking thcfſe words, Thou art a Bawd,and Iwill 
prove thee a Bawd. And becauſe theſe are words properly derermi- 
nable in the Spiritua] Court, and for which no Action lies at the 
Common Law, a prohibition was denied. But for ſaying, Thox 
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keepeſt a bouſe of Bawary, this being matter determinable at Com- (p) Mich. 7. 
mon Law by Indictment, Suit ſhall not bs in the Spiritual Court popcnny 
(p). vid. 27 H.8. and Co. lib. 4. fo. 20. CI 

(14.) Prohibition was prayed to the Ecclcfiaſtical Court to fiay Rey 
a Suit thcre for Defamation, for theſe words, Thou art a Drunhard 
or drunken fellow. And by the opinion of Croke; Foxes and Berkley, 

a Prohibition was granted; For theſe words do not concern any 
Spiritual matter, but meerly Temporal, and they be but Convitinm 
Temporale, and a common phraſe of brawling, for which there 
ought not to be a Suit in the Spiritual Court; and fo it was held in 
Martin Calthorp*s Cafe, in C.B. but Richardſon doubted thereof, 
becauſe the Spiritual Court as well as the Temporal may meddle 
with the puniſhment of drunkenneſs 3 fo it is not meerly Temporal: gy wick. 8. 
But he aſſented to the grant of a Prohibition, and the Party may Car.B.R. 
( if he will ) demurr thereto ; whereupona Prohibition was grant- Cucko verſ. 
cd (9). Starre. Cro.- 
(15-)?rohibition was prayed by Bul{trod for Gobbet,to ſtay aSuit wad 
in the Spiritual Court for Defamation,in ſpeaking theſe words, He is 
a Cuckoldly Knave, and cited preſidents, that for ſaying, He is 4 ” 
Knave and a cheating Knave, Suit being in the Spiritual Court, a 
Prohibition was granted upon good adviſement z and the_ Court 
ſaid, that preſident is not like to this Caſe, for there was not any 
offence wherewith the Spiritual Court ought to meddIe;, but in this 
Caſe for theſe words, it is properly to be examined and puniſhed 
there pro reformatione morum 3 for it is a diſgrace to the Husband as 
well as to the Wife, becauſe he fuffers and connives at it, whereupon 
(abſente Richardſon) the Prohibition was denied. Again, it was 
moved, that this ſhould be granted upon the Statute of 23 H.8. 
becauſe he was ſued in the Court of the Arches, which is in the 
Archbiſhops Juriſdiction,and the words were ſpoken at Thiſt lewortb 
in Loadon Diocefs, as appeared by the Libel. But Foxes ſaid, that 
he was inform:d by Dr. Dack, Chancellor of Londox, that there 
hath been for long time a compoſition: betwixt the Biſhop of Lox- 
don and the Archbiſhop of Canterbury,that if any Suit be begun be- 
fore the Archbiſhop, it (hall be always permitted by the Biſhop of 
London ; (o as it is gquafi' a general Licenſe, and fo not ſued there (r) Hill.5. 
but with the Biſhops aſſent 3 and for that 1caſon the Archbiſhop cr"rang 
never makes any. Vilitation in London Dioceſs. *- And thereupon alſo "11:01 
the Prohibition was denied (r). Rep.par.3. 
(16.) Afton,for that the Defendant had faid of ard to the Plain- 
tiff; bcing of good fame, and one who had ſcrved as Captain in 
the Wars, hec verba in London, Thou art a Pimp, averring that in 
Londsn. that word was. known to be {intended a Bawd, and further 
zaid, that be wer a common Pimp, and notoricur, which he would 
| x% —- juſtifie. 
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juſtifie, Aﬀter Verdict for the Plaintiff, Littleton (the King's Sollici- 
ror) moved in Arrett of Judgment, that theſe words are not Actio- 
nablez for it is a meer Spiritual Slander, as Whore or Heretick, and 
puniſhable in the Epiritwal Court, and not at the Common Law z 
and he (aid, that divers times Svits have been in the Spiritual Court 
tor ſuch words, and Prohibitions prayed and never granted, vid.27. 
H. 8. 14. But to ſay that he keeps a Bawdy boxſe, is preſentable in 
the Leer, and puniſhable at the Common Law. Ward , e Contra, 
becauſe it is ſpoken of one of an honourable profeſſion, viz, a 
Souldier, and trenches on his reputation to be taxed with fuch a 
baſe Offence 3 and he ſaid, that ſuch offences have been divers 
times puniſhed in London by corporal puniſhment, but it was an- 
ivvered, that was by Cuftom 3. and there the calling one Whore is 
* Adcionable. Jones Juſtice held that the AGtion lay not; and all 
the Juſtices agreed, that the expoſition and averment ( that 
Pimp is known to be a Name for a commos Bawd ) is good. 
Croke and Berkley agreed, that the words are very ſlznderons, and 


-;) Mich. ore than if he had calfd him Adlterer or Whoremonger, &c. 


Io, Car. rot. awd may be indicted and puniſhed for it ' corporally , as 
149. pym- tending to the breach of the Peace and rule was given that 


— % Judgement ſhould be centred , &c. But was afterwards ſtayed 
awecett, 


Cro. Rep- 


(17+ )Suit being in theEcclefiaftical Court for calling a mans Wife 
Welch Fade and Welch Rogue, S:ntence being there in the Arches, 
the Defendant appealed to the: Court of Awdience ; and in the 
Appcal mentioned the former words , and in the libe} was inter- 
lined | and « Welch Thief:] and hereupon a Prohibition was pray- 
ed and granted, unlcſs cauſe were ſhewn by fuch a day to the con- 
trary : For it was held clearly , that for the word [ Welch Thief ] 
Adion lies at the Common Law, and they ought not to ſue in the 
Spiritual Court: And for the other words , it was conceived up- 
on the firſt Motion, they ought not to ſue in the Spiritual Court, 
for they be words only of Heat and no Slander, But it was after- 
wards moved and ſhewn,. that the faid words | 4 Welch Thief ] 
were not in the firſi Libel, nor in the Appeal at the time of the Ap- 
peal; but were interlined by a falſe Hand without the privity of 
the Plaintiff in the Eccleſtaſtical Court , and that upon Examina- 
tion in that Court, it was found: to be falſly inſerted , and order- 
cd to be expunged. And that the words Welch Fade were ſhewn 
in the Libel to be expounded and ſo known to be a Welch Whore ; 
which being a Spiritual Cauſe and examinable there, it was there- 
fore prayed that no Prohibition ſhould be granted ; and if it were 
granted, that a Conſultation ſhould be awarded.. And of this O- 
pinion was all the Court , that the words [| and a Welch _— J 
+ being 
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being unduly interlined , and by Authority of the Eccletialtical 
Coutt <xpunged, and in that Court Fade is known and fo «xpoun- 
ded tor a Whore, our Law gives Credcnce to them therein , and 
eſpecially being aſter two Sentences in the. Spiritual Court, This 
Court will not meddle therewith, Wheretore Conlultation was 
granted , if any Prohibition was iſſucd forth quis improvide ; And 
Kule given , that ifa Prohibition was not paſſed , that none {nould = 
be granted (t). | (t) Paſch.12, 
( 18. ) It was moved fora Prohibition by Harris Serjeant to the Car-C.Re Pew 
Courtof Andiexce , becauſe that the Plaintiff was ſucd there tor 324 Þ!s cany 
ſaying to one,Thow art a common I} hore and a baſe Quean, and Har- ©,," Rep. 
r- fatd\, that a Prohibition had been granted in this Court, tor 
ſaying to ohe that ſhe was a pimperly Buean:; And it was the 
Cafe of Man againſt Huckſler : And Finch 1aid, though the words 
are not Actionable in ourLaw, yet they are puniſhable in che Spiritual 
Court,For the word 2wuean intheir Law implics as much as hore: 
But Hobart ſaid, that this word ,Quean isnot a word of any certain Tri 
Seiiſe,and is to all it.tents and purpoſes an Judividuum Vagum, and uh ., _ 
{o mcertain. (t). mFinch.Rep. 
( 19. ) Inan Action upen the Caſe 3 that whereas he is Parſon 
ot D. and a Preacher , the Defendant Slandered him in hec verba, 
Parrett is a lewd Adulterer, and hath bad two Children by the Wife 
of 1. S. I will cauſe bim to'be deprived farit. By the Court the A- 
Gion doth not lie ; For the Slander is to. be puniithed in the Ecclc- | 
tiaftical Court. And ſo awarded Quod Ruer. nil.cap.per.bill. (x). 7.) Cie 
C 20. ) D. had ſucd T. in the Eccletialtical Court for this, vis, p.irroar verd, 
That whereas ſhe was of good fame, and kept a Vidualling Houſe Carpenter. 
in'igood 'Order ; that the aid T. had publiſhed that D. kept an houſe Noy. Rep: 
of Bawdry. 'T. now brought a Prohibition, , and by the Court well; 
for D. might hive. an Action for that at the Common Law., ef- 
pecially where ſhe kept a YVidnalling houſe as her Trade, iNote., 
27. H.'$.14. And by the Juliices , that the keeping of a Brothel. 
houſe is enquirable at the Leet 3 and fo a temporal Offence. And 
ſv was the opinion. of the Court; Tr, 7. Car, B. KR. Mrs. Hol- 
land's Caſe ( y). - (32 Thorne as 
C21.)W.ſued L in the Ecclctiaſtical Court for a-Defamaticn, and ginft Alice 
had Sentence 3 L. appeals, and depending the Appeal:comes a Par. _— 
don,which relates to the Offence, and pardons it ; then L. deterrs NO eG 
his Appeal, and for that 17, had coſts taxed him: And now L, 
prayed a Prohibition, becauſe he deterr*d his Appeal becauſe of the 
Pardog, which had taken away the OfferceiAnd by the Court-inthat 
Caſe, after the pardon the interiour Court cannot taxCoftszbut it. was 
urged that the ſuperiour Courts might tax-Colis-upon the delertion 
ot tne Appeal, which is an Offence after the Pardon. But it was an- 
'X UN 2 lwered 
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ſwered on the other fide , that it was in vain to proſecute the Ap- 
pea', when the Offence it ſelf is pardoned. The words were, Thou art 
a Parder, to Sr. Hen. Vaughan: And there was much debate if they 
were actionable at Common Law ; yet it was agreed, that a Suit 
may be brought for them in the Spiritual Court,as for calling one 
Fhore, Bawd , or Drunkard: But oth:rwiſe by Fones, if he 
(5) Caſe had ſaid, That he was Drunk; for thena Prohibition lies. And it 
pM againſt was ruled in 6. Fac. B. R.in the Cafe of Cradock againi(t Thomas ; 
wWhitton. Noy a Prohibition was granted in a Suit for calling one Whoreſon. And 
Rep. in Weeks Caſe , a Prohibitonin a Suit for calling one Knave (z). 
(22.) E. znd M. being reputed Church-wardens ( but they ne- 
ver took any Oath, as the Office requires) preſent a Feme Covert 
upon a common report for Adultery, &c. And the Husband and 
Wife libel againſt th.m in the Eccleſiaſtical Court for that Defama- 
tion, And when Sentence was ready to be given for them,- the 
Church-wardens appeal to the Arches, where the preſentment was 
Reed proved but by one Witneſs ; they lentenced the Baron and Feme, 
= rrisCaſe, But now Ward Serjeant, moved for a Prohibition, but it was denied 
Hetley's Rep. by the Court; for they were Plaintiffs firſt. And alſo it is a Cauſe, 
(+) Sir Chri* which this Court had not any Cognizance of (a). 
Steph Hod.- (23. Note, upon evidence to the Jury, Reſolved by the Court 
rr pale 1, that an Afion upon the Caſe for words, lies againſt an Infant of Se- 
Noy's Rep. Venteen years of age. For malitta ſupplet etatem (b). And it 
(c) Hil!.4, is faid at the Common Law, that if a Man Libel in the Eccletiaſti- 
Jae.B.R. cal Court againſt one for ſaying certain words of him, which he will 


inter 79-241" maintain in an Action upon the Caſe at Common Law,a Prohibition 
and Thorne | 


= *- 'S8{c). 

; od et ( Sf If a Man Libels in the Eccleſiaſtical Court againſt one for 
Eliz. BR. faying that heis a J/ich or the Son ofa Witch; although no Action 
| o v4 = lies tor that at the Common Law,yet no Prohibition ſhall be grant- 
Adjudgd- ed, for peradventure he may have ſome Spiritual prejudice thereby, 
(d) Rep. 14. if he ſhould be the Son of a Witch, as that he cannot be a Pricſt or 
Jac.B. Ad. thelike: ( for it ſeems all the force of the words conliſts in the lalt 
3+ it words, they being ſpoken in the disjun&ive) (4.) | 

[1s thug ,F*8 If a Parſonof a Church call A.B. Drunkard, upon which A.B. 
(e) Mich. 7. , anſwers tbos lyeft ; it the Parſon fue A.B, in the Eccleſiaſtical Court 
Jac.B.inter for giving him the ye, a Prohibition lies, for that the Cauſe for 
Simpſon and which he gave him the /ye, is not Spiritual, but depending on a 
* a Pr. Temporal thing precedent (e). Butif a Man call a Mivitter Knave, 
(f)Hill7, he may be ſucd for that in the Eecleliaftical Court, and no Prohibi- 
Jac,B. per tionlics (f). If one Man ſays of another, that he will not hear 
Coke. Sermons made by thcſe-who have been made Miniſters by Bi- 
G2) Hill.7: ſhops 3, he may be ſued tor that in the Eccleſiaſtical Court, and no 


Ne 1075998, Prohibition ſhall be granted (g) s 
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If a Man fays of another, that he keeps a Bawdy henfe, and is 
ſued for it in the Ecclefiaſtical Court, although he might have an 
Action at Common Law, yet the Eccleliaſtical Law hath a concur- 
rent Juriſdiion in this, and the words are mixt, for which reafon 
no Prohibition lies (h.) 


And if one ſays of another, that he.is a (6) 27H. 8. 


Pander, he may be ſued in the Ecclefiattical Court , for that the 14-b- per 


{ignitication of that word is well known, and ſounds to a Spiritual 
Defamation (i ), Orif a Man ſays to another , Thou art a Cxc- 


Filzherbert 
(9 Mich. 2, 
Careicgter 


koldly Knave,and tor that he and his Wife fue him in the Ecclefialti- rewes and 
cal Court tor a Defamation, no Prohibition lies, for that theſe words Whitley. per 


amount to a Spiritual Defamation, viz. that his Wite was inconti- 
nent; in this Cife a Prohibition was denied (& ). 


Dederidge 
and Jones 
COnrtra 


Husband and Wife were Divorced for Adultery 2 menſa & thoro,& phillccs. 
mutua cobabitatione ( and as one of the Counſel faid, de omnibus (4) Hill.9- 


Matrimontalibus obſequis, but the Counſel of the other party de- 
nicd that) and after the Wife ſued in the Eccleſiaſtical Court a Stran- 


Car.B.R. 
inter //les 
and Cobbet 


ger for Defamation, and Sentence there given for her, and penance per Curiam. 


enjoyn'd to the party Defendant, and colts of Suit affeſſed for the 
Plaintiff; and afterwards the Defendant appeals , and after the 
Husband of the Wife releaſes all Actions, and that Suit and all ap- 
pertaining thereunto, and the Defendant pleaded that Releafe, and 
they remitted back the Suit to the inferiour Court again 3 and now 
Coventry Recorder of Londen prayed a Prohibition, for that not- 
withſtanding the Divorce they continued Husband and Wife, and 
therefore the Releaſe of the Husband ſhould barr the Wife from 
having Execution of the Sentence, and of the Colis 44 EP. Inthis 
Court between St-evens Adminiſtrator of one Steevens, and Totte, 
the Caſe was, That after a Divorce for Adultery of the Husband 
& Menſa & Thoro, the Woman ſued in the Ecclefaſtical Court for a 
Legacy, deviſed to her by the Teſtator, and the Defendant pleaded 
a Releaſe thereof from the Husband, and thereupon a Prohibiti- 
on was granted, and he ſhew*d that preſident in Court, but the 
Preſident did not comprehend the Divorce 3 But Doderidge ſaid, he 
well rem<mbred when that Caſe was argued, and the parlance then 
w3s about the Divorce. Wentworth, it ſeems that no Prohibition 
ſhall be granted, Hil1.7. Jac. in this Court: A Suit was commenced 
in the Ecclefiattical Court by two Church-wardens, and the De- 
fendant there pleaded the Releaſe of one of them, and thereupon 
' a Prohibition was here granted, and aftera conſaltation was grant- 
ed, for that they ſhall try that, having cognizance of the Princ#- 
pal, and in this Caſe the Releaſe is aſter the appeal, and therefore it 
may not be pleaded upon the appeal, for the Judges in the appeal 
have no power but to examine the former Sentence, and not any 


collateral matter. Coventrie , I agree the Caſe of. the Church». 


; wardens, 
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wardens, for that the Releaſe of one is not any Barr in Law, for 
38. EL 2. it was here reſolved between Methon and Winas, that a 
gift by the Church-wardens without the Aſﬀent of the Sidemen or 
Veliry is void 3 but it is otherwiſe here, for here the Releaſe of the 
Husband is ſufficient to diſcharge the Execution of that Sentence, 
the which is all that we demand, 10.F.3. ſuch Dzvorce 1s not any 
Barr of Dower. The Court ſecmed to incline that no Prohibition 
- ſhould be granted, for that the Wite in ſuch Caſe may be fued a- 
lone without the Husband by the Ecclcliaſtical Law,and this is mat- 
ter meerly Spiritual viz. Defamation, and therefore we have nothing 
ro do therewith,and the Releaſe of the Husband ſhall not diſcharge 
the Suit of the Wife,which is only to reſtore her to. her Credit and 
Reputation which was impeached by the other, and the Coſis of 
Suit is not for any Dammage, but meerly for the Charge of the 
Suit, and therefore the Suit being not diſcharged, the Colts thall re- 
' main alſo; and this Caſe is not like the: fore-cited Caſe of Stephens, 
: for the thing ſor which that Suit was, was originally a Legacy due 
C3) Vich. I4- to Husband and Wife, and therefore there the Relcaſe. of the Hus- 


_— = band was a good diſcharge, but here was no duty in the Husband 


worm. 


1am,Rol.Rec. Originally, Ergo, &c. Curia adviſare vult (h ). 
Coke. 4+ Pal In Palmer and Thorps Caſe it was refolved, that Defamation in 


- 6) my WY the Eccleliaſti-al Court ought to have three Incidents. (2) Thac. 
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the matter be meerly Spiritual and dceterminable in the Eccletiaſtical 
Court, as for calling one Heretick,, Schiſmatick, Advowterer , 
Fornicator, (2) It ought toconcern matter meerly Spiritual only 3 
tor if it concern any thing determinable at common Law ; the Ec- 
cialtical Judge ſhall not have Cognizance of it. See for this 22. 
E. 4.20 the Abbot of St. Albons Caſe. (3, Though the thing 
be meerly Spiritual,yct he which is defamed, cani:ot fue there for a- 
mends or dammages , but the Suit there ought to be for puniſh- 
ment of the offender, Pro ſalute anime : For this ſce Articulis clp- 
14, & Circumſpecte agatis, and Fitz. 51, 52,53- but yet the Plain- 
ſhall recover Cofts there , and there it the Defendant to redeem 
his Penance agrce to pay a certain ſum, the Party may {ue for this 
there, and no Prohibition lies in that Caſc. : 

Ina Caſe of Prohivition between M. and M. in the Ecclehaftical 
Court; the Caſe was,a Suit was there tor Defamation,by theWite of 
the party, a Sentence there given, and Coſts pro expenſis litis, the 
Husband did relcaſe theſe Coſts, which they would not there allow 
ofz upon 'a ſuggeſtion here that the Husband was divorced cauſa 
Adulterii; a Prohibition was prayed 3 ard for which it was urged, 
that the Releaſe by the Husband was good, the Suit being there 
for Defamation, Sentence there given, the Wife divorced 4 Menſa 


& Thoro,which doth not diffolve Vixca/um Matrimonii,but that wy 
not with- 
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notwithſtanding they may come together again when they will; 
and ſuch a Divorce is no Barr of Dower. Doderidge, They are on- 
ly to reſtore the Party to her good Name, in Caſe of Defamation : 
The point here only is, the Husband and Wife are divorced, Cauſa 
Adulterii, the Wife ſues in the Eccleſiaſtical Court for Defamation, 
and there recovers, and Cofts are given, the which the Husband 

did releaſe 3 whether this Releaſe thus made by the Husband, ſhall 
barr the Wife of her Coſts, And if they will not allow of this 
Releaſe there, whether a Prohibition ſhall be granted or not. The 
Whole Court clear of opinion, that no Prohibition in this Caſe is 
to be granted. And ſo by the whole Court, the Prohibition was. 


denicd. 
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i» Whence the wort Sacriledge is derived, what it imports, and the 
ſeveral kinds thereof. 

2, It is taken properly and ſtricily, or improperly & in ſenſu largo 
and is of a mixt Gognizance. 

3- The ſeveral ways whereby Sacriledge may be committed. 

4+ Who are intended by Perſons Sacred, againſt whom Sacriledge may 
be committed; the diviſion theredf. 

5. Bartol's Definition of Sacriledge 3 ſeveral ſevere puniſhments there- 
of Recorded by Hiſtorians. 

6. The ſeveral puniſhments inflifed on Sacrilegious perſons according 
to the Civil aud Canon Law; The Civil Law more ſevere 
therein than the Canon ; how puniſh'd anciently in this Realm 
according to the Eccleſiaſtical Conſtitutions thereof. 

". The dreadful Curſe anciently and ſolemuly pronounced in Parlia- 
ment againl{t Sacrilegious perſons, | 

S. A remarkable Tudgement that happened to a. Biſhop of Bangor for 
Sacriledge. 


(1.) ACRILEDGE, from Sacre & Lego, or 4 Sacris Le- 
gendis,that is, ſuffurandis tor that word Lego ſometimes 
lignifies farari or rapere : Iſidor lib.i.Origin.lit ſ.Sacrilegus, 

qui ſacra legit, h.e. furetwr. In the Greek isegovaia importing as 
much as to ſay evatiy m' iegg, that is predari vel violari Sacra, tor Sa- 
eriledge js the violation or uſurpation of ſome thing that 1s Sacred, 
Gloſs. in cap. omnes Eccleſie. 17 9. 4. and may be committed three 
ſcveral ways, As ( 1. )) either in reſped& of tbe Perſon, as when a 
man doth wound or tirike an Ecclcfialtical Perfon in Holy Orders : 
or { 2.) in reſpe& of the Place, as when one violates the Privi- 
ledges or immunities of the Church or Church-yard; or ( 3. ) 
in reſpe& of the Thing, as when a thing Sacred or Conlecrated or 
deputed or dedicated to ſome Sacred uſe is uſurped upon and taken 
away, and this holds true, whether auferatur Sacrym de Loco 
fſacro, vel non ſecro, vel non ſacram de ſacro, Lindw. de Offic, Ar- 
chipreſ, c. 1. gloſ. in verb, Sacrilegium. 

(2). Sacriledge is taken either (tridly and properly, as when a 
thing facred is ſtolen out of a ſacred place fo it is held according 
to the Law generally , but cither will amount to Sacriledge accord- 
ing 
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ing to the Canons: or ina large ſenſe and improperly, and fo it ex- 
tends to other Crimes. l. fi quis c, de Epiſ. & cle. & c. de ſacrileg. 
per totum, As infringing the Church's Libcrtics, invading Ecclett- 
altical goods and the like, whereof more hereafter, Lindw. de im- 
mx. Eecl, c. 2. gloſe in ver. Sacrildegi, The Emperors hcld « their 
Conltitutions ſo ſacred, that they called the violation thereof Ss- 
criledge. I. un, c. de Crimi. Sacril, This Crimeis of a mixt cogni- 
zZance, partly Eccleſiaftical , partly Secular , whereof each Jurif- 
diction may jure proprio teke cognizance. c. cum ſit generale, De 
foro compet. So that this Crime of Sacriledge is not mcerly Ecclefi- 
aſtical; becauſe the cognizance 1*.:reof in ſome Caſes may appertaia 
to the Secular Judge, at lealt quoad panam, I. fi quis in hoc c. de E- 
piſe & Cler. And Hoſtienfis himielf doth confeſs as much ' quoad pe- 
nam Corporalem 3 otherwiſe it is as to the cenſures of the Church 
contra talem fulminanuds. 

(3-)) There are many ways whereby Sacriledge may be commitr- 
ted, as by invading the rights and goods of the Church, by unjuſt 
and illegal vexing and moleſting the Church, by waſting and de- 
firoying the Cherch, by violating Ecclefiafticks, by a Clerks con. 
falting with Soothſayers and Diviners, by violating Church-privi- 
ledges and Immunittes , by ſriking a Clerk. Lindw. de immux. 
Eccl, c. ſectsti glo. in verb, auſu Sacrilego. Church- burners, Church- 
breakers, Church-robbers, by ſtealing the Church-bible, the Ca- 
lice, or other thing out of the Church, by violating the Church- 
porch or breaking the Daors thereof, by ſtriking in the Church, or 
apprehending and taking any one there, by obſtructing the Jurisdi- 
Gion of the Church, or hindering any of that free acceſs which he 
ought to have to the Church, by uſurping the Guardianſhip or 
cuttody of a Church that is void, and under that pretence poſefs 
themſelves of the Goods aud Revenues thereof, by uſurping and 
occupying the Oblations and Offcrings of the Chureh 3: but to ex- 
plicate this Crime of Sacriledze to its full latitude, it is requilite 
in order thereto, to diſtinguiſh aright of things Sacred which are 
violated thereby 3 for as Habits are diſtinguiſh'd ex objef, foVices 
by the matters about which they are converſant 3 now the matter 
of Sacriledge is ever ſomething, Sacred, and theretore Sacriledges 
are diſtinguiſh*d according to the divelity of Sacred things; whence 
Aquinas intert*s, that as there are Three kinds of things Sacred, viz, 
Perſons, Places, and ſome other Things : So there is a Threefold kind 
of Sacriledge, viz. againſt Perſons, againſt Places, and againſt other 
Things conſecrated and dedicated to Divine Worſhip. Which di- 
fiinction the Canoxiſts do generally hold in each Member thereof: 
As Sacriledge, (1.) Againſt Eccleſiaſtical Perſous. cap. ficut. & c. 
euiſquis. 17. 4.4. &: in c. ſiquis deinceps uſq; ad cap. ſi quis ſuadente . 
ead,Canſe & g.(2.) Sacriledge againfi —_ places.cep, Miror,& c,Fra- 
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zer. (3:): Againſt the Goods and Revenues of the Church, tap,Sa- 
crilegium. cap, Omnes Eeclefie, & cap, Attendendum, It being ex- 


preſly ſaid, that Qui pecunias vel res Eccleſie abſtulerit, Sacrile- 


gium. facit. in cap. quirapit., There is no Sacriledge but may be 


reduced to one of theſe three heads, although under them there 
may be divers other kinds of Szcriledger more particularly ſubdiſtin- 
uiſh'd. | 
: (4.) By Perſons Sacred is here underſtood fuch, as ina p*culiar 
manner are (et apart and dedicated to Divine publick Worthip ac- 
cording to Sacred Ordination 3 and the principal kind of Sacriledge 
commiſſable againſt ſuch, is the la; ing of violent hands on them, 
which is a violation of their Immunities or Priviledges. cap. ft quis 
ſuadente. 17.4. 4. And as to Sacriledge committed againlt Places 
ſacred, the Canon is, That Sacrilegium Committitur auferend? $a- 


. crum de ſacro, vel non ſawnm de ſacro, aut ſacrum de non ſacro 


cap. quirquis 17. q. 4+ Of which Three Mcmbers the Third doth not 
belong to this circumſtance of Place. And as to the ſecond Mem- 
ber thereof the Civil Law determines otherwiſe than the Canon, 
for in that Caſe the Civil Law ſays, that Res Privatoram, i ia edem 
ſacram depoſite, ſurrepte fuerint furti allionem non ſacrilegii eſſe. 1.Div, 
fad leg. jul.pec. yet among the Canoniſts it is communis opinio,that furs 
zum in loco ſacroſacrilegium eft, And where the Canon Law ſpeaks of 
Churches,it ſays, fi qui deprſita,vel alia quelihet exinde abſtrahunt,ve- 
lut Sacrilegi Canonice Sententie ſubjaceant.But every Offence done jn 
the Church is not Sacriledge; yet itis held,that itis in the power of 
the Eccleftaſtical JuriſdiQion, ſo to prohibit the doing of ſome 
certain things and ations in the Church, that ſuch as offend againſt 
the Prohibition, ſhall be reputed Sacrilegions, though the things in 
themſclves arc not Sacriledge. The Canonifts alſo do hold, that the 
pervertingot the Holy Scriptures, to uphold, maintain, or confirm 
errors, is graviſimum Sacrilegium.Suarcz. lib.3.de Sacrilegio c.7 un; 
(5.-) Notwithfianding what has been ſaid, Barro! defines Sacri- 
ledge to be the taking away or ſtealing ſome ſacred thing aut of ſome 
Peblick ſacred place; this is moſt properly Sacriledge, according to 
Barrol, Bart, inl, Sacrilegii panam. ff. ad Leg, Jul, Pcculat. 
to which it may not be impertinent or ſuperfluous to add | cum ani- 
mo furandi, | The Civil Law puniſh'd it with death, Bart. ibid, 
& alii DD. in did. L. & Menoch, de Arbit. Fud, 1, 2. Cent. 4. 
Caf. 389. au. 2. Sothe Athenians put a Boy to death for ſtealing 
a Plate of Gold out of Diana's Temple which felt from her Gown. 
#1ian. lib. 5. devar. Hiſt. cap. 16. Among the Grecians the Sacri- 
legions Perſons were not to have the common humanity of a Grave, 
but were caſt out unburied, Diod. Sicul. lib. 16, Biblio, in 6. An- 
Philippi. Philip King of Macedon in his holy Warr againſt the 
+bicenzes, baving takentheir Geners} Onomarchus and routed their 
Army 
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Army, commanded the General tobe hanged, the rcſt to be drownd 
like Sarcrilegiows perſons. Tdeme did, lib. anno 8. Philip, Alexan- 
der the Great in the Olympick Games cauſed it to be proclaimed by 
an Herauld, that all Exilcs and Baniſhed perſons, except for $a- 
criledge and Murder, ſhould be permitted to return to their own 
Countrey. Idem I1b,17. An. 9. Alexandri. & Gemill. Pltho. lib. 2. 
de Geſtis. Grec. poſt pugnam Mantineam, Pleminius Ambaiſador from 
Scipio to the Senate of Rome, having robb*d the Treaſure of Pro- 
ſerpina, and being now nigh dead by a molt fearful and horrid kind 
of. diſeaſe - before he was brought to his Trial, the Roman Senate 
notwithſtanding condemned him in double the ſum ro Pr.ſerpina. 
Livius lib. g. Bel. 2, Punic, & Valer. |. 1, cap. 2. Domitian, when 
it was reported to him by the Flamens or Jupiters High Pricſis, 
that one had erected a Monument for his Son with ſtones d«{ign'd for 
the Temple or Capitol, commanded the Monument to be pulled 
down,-and demoliſhed, the Bones and Aſhes of che Party to be caſt 
into the Sea, and the ſtones to be reſtored to the Temple : Seton. 
in Domitian. cap. 8, Xenophon relates out of the Laws of the 4- 
thenians againit Sacrilegiows perſons in theſe words, viz. Fudge,: O 
Athenians,in this matter according to thelaw made againſt Sacrilegious 
perſons and Traitors, That if any hath committed Treaſou or Theft of 
things Sacred, let him be adjudged to death, and let Sentence be 
that be be not buryed in Athens, and all by goods confiſcate, Xenoph. 
de lege Athenienſ. Another Law againſt Sacrilegious perſons apud 
Conſtantinum Harmenopulum, in bec verba, Whoever fleals any 
thing Sacred ont of a Sacred place, let him bavs bis Eyes pluck'd out, 
Conit. Harmey. lib.6. Prompt. jur. car.5. Gunfiranus King of the 
Parifiens and Galls, with his Nobles and Biſhops aſſembled on the 
Feſtival of Sympborianus, made a Law that their Armics or 
Soldiers ſhould not on pain of death, cither on their March or on 
a Victory, ruſh violently into any Churches or rub the ſame. Greg. 
Tron, lib. $. Hift. Franc. c. 30. Clearchus and Sitalces, Soldiers 
under Alexander the Great, being accuſed by his Army of robbing 
and ſpoiling Churches and removing antient Monuments, were 
commanded'to be put to death. Orxines, who ſucceeded Phraſaor- 
zes in the Kingdom of Perſia, being accuſed and convicted of rob- 
bing and waſting the Temples, Churches, and the Monuments of 
the Kings, was by Alexanders command Crucified to death. Arris. 
lib. 6. in fin. de expedit. Alexan. The Law in ſome Caſes doth 
leave the Penalty of Sacriledge Arbitrary, eſpecially where any 
Churches are notoriouſly and violently broken open, and the Ot- 
ferings or ſacred-Veſſels thence ſtolen away by night, in which caſe 
the Puniſhment is Capitzhand fo practiſed in the VIDEgOme of Naplis, 
Boerii Deciſ. 254. nw.13. It is not the value of the thing ſtolen, that 
Yyy2 cauſes 
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cauſes this crime ofSacriledge to be fo ſeverely puniſhe d,bnt becaufe 
there is more of audacity and iniquity in this kind of Theft than of 
others of inferiour Circumſtances ; and therefore. Calijiratus accu- 
ſed Menalopws that he had robd'd Templi Cuſtodes, Anglice, Church- 
wardens, and had thence fiolen away three very ſmall Vcſſels minis 
mi pouderis, yet even this was puniſhed as Sacriledge of a very cri- 
minal nature. Innumerable are the Pretidents of this kind tound 
among Hiſtorians to which might be added that of Famous or 
rather Infamous Remark, touching Charls Martell, King of France, 
cujus -animam ( ſays Tritemius ) viſam deportari od Inferss, quod 
malt Ecclefias fpoliafſet, dum bells inimicos perſequeretur, Tritem, 
in Breviar. Hiſt, Franc. in fin. 

C 6.) Touching Sacriledge as diverlified in reſpe& of Perſons, 
Places, andother things Sacred, the Canouits enumerate . ſuch 
kinds thereof, as would ſeem very uncouth and ſtrange for us fo 
hear of in this Kingdom,as the Conſiitution of the Eccleliaftical State 
thereot is now moti Proteftantly eſtabliſhed 5 they are therefore here 
purpoſely omitted. The Penalties likewiſe inflicted on Sacritegions 
perfons vary according to Circumſtances, and as the kinds or degrets 
of the Sacriledge are; and herein the Canon and the Civil Law 
have provided very different penalties ; which at the Cayou Law 
are of one kind, and at the Civil Law: of . another: But accord- 
ing tothe anctent Ecclcfiaſtical Conſtitutions of. this Realm, Sa- 
_eriledge of what kind ſoever, regularly incurr's the penalty of Ex- 
'communication, which admitts allo of diſtin&ions : For as there 
is the greater and the lefſer Excommunication ſo there is Excom- 
munication #pfo fatfo, in ContradiſtinQion to that which is only ip- 
fo jare , alſo the Laweven in this point of Saeriledge doth dittin- 
guith between Excommunication latam, and ferendam; for if it 
be Sacritedge committed againlt an Eccleſiaſtical Perſon, then ac- 
cording tothe Canon Law,and as heretofore practiſed in/this Realm, 
the penalty was Excommmnicatio Iatazbut when it is in reſpec of fome 
things pertaining to the Church, in that caſe the Puniſhment was Ex- 
communicatio ferenda, Lindw, de immun. Eccl. c, r. glo. in ver, 
ommby- penis. And ſometimes a pecuniary puniſhment was inflict- 
cd for. Sacriledge. 17. 9. 4. c..quiſquiz. © c. f quis contumax. The 
xccletraltieel Eaw doriy not puniſh Sacriledge with that auſterity and 
ſeverity as'the Civit Law doth, 7. Saerilegio, ff. ad Leg. Jul. pecx- 
lat. whereby the puniſhment ſometimcs is Damnatio ad beftias , 
wmetinies the Sacrilegivgs perſon is burnt alive, ſometimes hung on 
Fork, fornethnes condemned to the Mines, ſometimes baniſhed, and 
'fornetimtcs {eettenced td death in the ordinazy way of Execution, 
Herharisgaiky of 'SairiFedge againſt ap. Ecclcliaſtical pexſon, is by 
the Cxrow Law excomMmanicatia jpſo fade, 27. 9. 4. c. fi quis ſnadente. 
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But if it be i rebus Ecclefieghe is by that Law Excommunicandus. de 
Foro compet. &, conqueſius. If it be committed in the Church, and 
that by firing or breaking it open, in that Caſe the Sacrilegions 
perſon is ipſo jure excommunicated. de ſent, Excom.c. conqueſti, If 
it be without burning or breaking it open,as when a thing being left 
in the Church, is taken away, in that Caſe he ought to be:excom- 
municated. Defurtib. ce. fin. And this (ſays Lindwood) may tiand 
aS a rule in Law, that wherever you find that regularly the Sacri- 
legious perſon is not zpſs jure excommunicated major: Excommuni- 
catione, it hath theſe ſeveral Fallentias, that is, it doth not hold 
in cafe of Burning, violating, ſpoiling .and waſting of the Chart, 
nor in burning or breaking open the Church door, nor in Sacri- 
ledge againſt an Eccletiaſtical perſon, nor in caſe of ſtriking or vi- 
olently apprehending any man in the Church, nor in any forcible 
or violent taking away any thing out of the Church, nor in any that 
were excommunicated before for the like Offence, nor in fuch as 
pull down or demoliſh the Body of the Church or. any part theteak, 
and the like, Lindy. de immu. Keel. c. ut tnvadentibegiv.#1-ver. Vo 
commnicati.All which is likewiſeexprefly ſet down in John de Atbog's 
Gloſs on Cardinal Othohon's Coltitutions, de abſtrabentib. Confug. 
ad Eccleſ.c. ad tmtelam glo. in ver. Obſevari, and ſeems to have an ad- 
equate affinity with what Sol:mou (who, as in other things, ſo ſpe- 
cially in matters of the Temple, had the beſt experience) ſays, It 
i4 a ſnare to the man, who devoureth that which 4 Holy. Pro. 20.25. 
(7.) The dreadful Curſe denounced againſt Sacrilegious perfons, 
appears in that remarkable paſſage in Parliament above Four hun- 
dred years ſince, where the Priviledges of the Clergy, and Franchi- 
ſes of the Church, were (with the Liberties of the People ) grant- 
ed, confirmed, and ſettled by the King in full Parliamenr, Anno 
1253. in ſuch a ſolemn manner, as no Hiſtory can parallel z The 
King ſtood up with his Hand upon his Breaſt, all the Lords Spiri- 
tual and Temporal, fiood with burning Tapers in their Hands, the 


Archbiſhop pronounceth as followeth, viz. By the Authority of God' 


Omnipotent, of the Son, and of the Holy Ghoſt, &&c, We Excommuni- 
cate, Anathematize , and ſequeſier from our Holy Mother the Church, 
el theſe, who henceforth knowingly and maliciouſly deprive and ſpoil 


Churches of their right, and all thoſe that ſhall by any art or wit raſh-. 


ly violate, diminiſh, or alter ſecretly or openly, in Deed, Word, or 
Connſel, thoſe Eccleſiaſtical Liberties, &c. Granted by onr Lord the 
King, ts the Archbiſhops, Biſhops, Prelates, &c. For everlaſting me- 
mory whereof , we have bereunto put our Seal. 


throwing down their Tapers, cxtinguiſh'd and ſmoaking, they all: 

faid, So let all #hat ſhall go againft this Curſe, be extind and flinkia y;q The pros 

Hell, And Ethelwolphw, the ſecond ſole Monarch among the Sax-" ſent Srate of 
| 04. Eng. Þ. :2% 


After which, all. 
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ox Kings, having by advice of his Nobles, granted'for ever to God” 
and the Church, both the Tithe of all Goods, and the tenth part 
of allthe Lands of England, free from all ſecular Service,Taxes,or 
Impoſitions whatfoever , concludes the faid Grant or Charter of 
Doxation in theſe words, viz. 2 ui augere voluerit noſtram Doxatiq- 
nem, augeat Omnipotens Deus dies ejus proſperos ;, fi quis vero muta- 
re vel minuere preſumpſerit, noſcat ſe ad Tribunal Chriſti rationem 
redditurum. ; 

( $8.) Dr. Heylyz in his Eccleſia Reftaurata relates a remarkable 
paſſage touching a (3d Judgment, that in the time of Queen Mary 
befell Buckly Bilhop of Bangor, An. 1541, for the Sacrilegious ha- 
vock he made of the Lands and Patrimony of that Church, who 
not content toalienate the Lands, and weaken the Eftate thereof, re- 


 falved to rob it alſo of its Bells ( for fear perhaps of having any 


knell rung out at che Churches Funeral ;) and not content to fell 
the Bells which were five in number, he would needs ſatishe himſelf 
with ſeeing them conveyed on Shipboard, and had ſcarce given him- 
ſelf that fatisfaQion, but was immediately ſtruck blind, and fo con- 
tinued from that time to the day of his death: 


CHAP. XXXIX 
Of Simony. 


1. The Definition and deſcription of Simony 3 the penalties there- 


0. 

2. The difference between Simoniacus and Simoniace Promotus ;z the 
latitude of that word Simony. 

3. How the annual value of the Beneficeis computable upon the Foy- 
feitnre by reaſon of Simony. 

4. Whether a Clerk Simoniacally preſented, but not privy to the Si- 
mony, be diſabled for that turn to be preſented by the King to the 
ſame Church ? : 

5. The diverſifications of Simoniacal Contratis, or the various ways of 

committing Simony. 

. An Obligation to preſent one upon condition of reſignation, may not 

6 be Simony. 

7. To promiſe owe a Sum of Money to beſtow bis endeavour to prg- 
care 0ne.Ito be preſented t9 a Benefice, is a Simontacal Con- 
trad, 

8. Several ways of contrating, obliging, and agreeing, which will a- 
mount io Simony, 

9. A Clerk may oblige to bis Patroy to pay a Sum yearly, and yet no 
Simony. 

10. The Plea of Simony is a good Barr to the Parſons demand of 

Ties. 

11. Whether the Fathers free Covenant with bis Son in Law, upon the 
Marriage of bis Daugbter to preſent bim #0 ſuch a Living when it 
falls, be Simony ? 

12, Whether a Simoniacal Uſurper ſhall prejudice the rightful Patron, 
by giving 1be King the preſentation. 

13. Whether an Incumbent that is in by Simony, may after a General 

Pardon be removed. 

14. The grand Caſe of Calvert and Kitching at the Common Law 
touching Simony. | 

15. To convey a corrupt gift by au innocent hand will not excuſe it from 
being Simony. | 

16; The Kings Caſe againſt the Archbiſhop of Canterbury, Sir John 
Hall, and Richard Clark touching Simony. 

#7. The Proof of Simony in a Parſon is. good ta barr him. of Titbes. 


1.8 At 
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18. A Patrons Preſentation upon the Preſentees Obligation to make 

a Reſignation within Three months after tbe Patron ſo pleaſe, 
may amount to Simony within the Statute of 21 Eliz, cap. 
I6. - 

19. A corrupt Contralt for an Adviwſon may make the ſubſequent in- 
cambent Simoniacal. 

20, To plead a Simoniacal Contrat? againſt a Bond, it not ſo appearing, 
is n0 admiſſable Plea, 

21, Maſters of Chancery, why ſo called, and what they were ancient- 


{23, Pribibition to the High Commiſſioners, that would bave put a Par- 
ſon to his Oath touching. Simony. 

23.. In what Caſes (by reaſon of Simony) the Patron may preſent af- 
ter Six months; audihe Church ſaid to be full as toone,not to g- 
nother. | 

24. The injundiion of King Ed. 6, again(t Simony. 

25. The form of the Oath of Simony. 

26. A Simoniacal Contrad a good plea in Barr of Tither, 

27, A further deſcription in Law of the difference between Simonia 
cus, 4#ud Simoniace Promotus. | 

28. The Simoniace Promotus, though ignorant of the Simony, yet 
is deprivable in the Eccleſiaſtical Court. 

29. A Simoniacal Contra®, te which neitber the Incumbent uor the 
Patron are privy, may yet be Simony within the Statute of 31 
Eliz, 

30. Simany is it's utmoſt latitude ir properly coguizable in the Eccle- * 
ftaſtical Comrt. 

31. Simony worſe than Felony 3 A Bond or Obligation good, though 
entred into upon a Simoniacal Contract. 

32, Whether a Parſon ouſted for Simony, may be after admitted to the 

. - ſame Benefice by the Kings preſentation. | bp 

33. A Perſon Simoniace promotus, and ouſted, is by the expreſs 

" words of the Stainte diſabled to accept tbe ſame Benefice, | 

34. Where Simony is pleaded in Barr of Tithes, the Eccleſiaſtical 
Comrt ſhall take cogniz.auce, and no Probibition lies. 

35. Whether the Father may buy the next avoidance, ana preſent his 
Son; no Sitnony #0 bay an Advowſon. | | 

36. To procure a Max ( in conſideration of Marriage ) to be preſent- 

| ed tea Benefice, 4 Simony> | 

37. Four obſervations on the Statute of $1 Eliz. cap. 6, by the Lord 

; Coke, | 
38. The extent of the-words (Preſent or Collate)) in the ſaid Statute, 
zlſe the diverfty in Law between a Preſentation made by a Right- 


ful Patron and an Uſurper. 
| 29. What 


_— 


Of Simony. 
39. What puniſhment by the Canou Law in caſe of Simony 3 and 
the ſtrange conceit of Rebuffus towching the ſame, 
40. The reaſons why it bath its denomination from Simon Magus;how 
many ways it may be committed according to the Canon Law. 
(1) ; 
' thers conceive, Tho. Aquin, 20. 2. &. q. 100e7rt, 1. 40.) 
is according to Panormitan's definition thereof,) ftudio- 
ſa voluntas emendi vel vendendi aliquid Spirituale, vel Spirituali 
annexum, opere ſubſecuto, Panor c, Nemo extra, &c, Or it may be : 
deſcribed thus, viz. Simony is when any perſon is preſented or col- Simonia aA 
lated to any Benefice with Cure of Souls, Dignity, Prebend; or Li- _—— 
ving Eccleliaftical, &c. or hath any ſuch given or beſiowed on him, as 
for or in xeſpe& of any Sum of Money, reward, payment, gift, Mago de- 
profit, or benefit directly or indireQly, or for or by du&a, qul 
reaſon of any promiſe, agreement, grant, bond, covenant or 0- irene 
ther aſſurance for any Sum of Money, reward, payment, gift,pro- ph emi 
fit or benefit whatſoever, dire&ly or indireRly, or for or inrefpe&t Dues vit- 
of any ſuch corrupt cauſe or conſideration';, and every Preſentation, Injuftum eft 
Collation, and gift, as alſo every Admiſſion,Inveſture,and Induction i)1a venderes 
thereupon is by the Statute utterly void ( c), and whereby the King Ih -Y 
, , iftr1but 
his Heirs and Succeſſors for that one turn only ſhall preſent, collate, ;yent. 
&c.And every perſon ſo giving or taking any ſuchSum of Money,8c. (c)Srat-3 
or taking or making any ſuch promiſe, &c. doth forfeit and loſe the Eliz: c. 6+ 
double value of one years profit of every ſuch Benefice. Moreover, 
the perſon fo corruptly taking any ſuch Benefice is thereupon and 
from thenceforth adjudged a perſon diſabled in Law to hold and 
enjoy the ſame Benetice (4). The like penalty of the ſaid double (4) Stat ibid; 
yalue doth he incurr, who for any Sum of Money, reward, &c. 
dire&ly or indirectly ( other than the Lawful Fees ) or for or by 
reaſon of any promiſe, &c. doth admit , inſtitute , inſtall ,. induc&t 
. any perſon to, or inany Benefice with Cure, &c. Likewiſe, if any 
Incumbent of any ſuch Benefice ſhall corruptly reſign or exchange 
the ſame, or for or in reſpect thereof ſhall corruptly take, dire&- 
ly or indirealy, any penſion, ſum of money, or benefit whatever, 
in ſuch caſe both the giver and taker corruptly as aforeſaid, ſhall 
forfeit double the value of the ſum ſo given, taken, or had;whercot 
the one Moicty to the King, &c. the other to him that ſhall ſue __ 
for the ſame in any Court of Record (e). In which Statute of 31 C*/ ibid- 
Eliz. there isa Proviſo, that the cenſures Ecclcſiaftical ſhall not be 
reltrained by-any of the premiſes therein contained, 
(2.) They that Simoniacally buy Eccleſiaſtical Livings are com- 
pared to Simon Magi, and they that fell them to Gehazi the Ser- (1 2 King. 
vant of Eliſpa ( f') if a perſon be poſſeſt of an Ecclchiattical — 29. &C 
| L1t Y 
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J) Dia. St. 


31 Eliz, 


Univerſas 
promitſſiones 
& pactiones 
Simoniacas 
penitus revo- 
camus, & 
eas in poſte- 
rum fieri 
diftriaius 
1:hibemus. 

— Caon- 
ftit. Othobon. 


Cap. quia 


p:erumg 3 


C) Co.3.Irft. 


154, 


(£) C5.12.74. 


by ſuch Simoxy as'whereunto he was not privy, be is faid tobe in 
only Simoniace: but if he be in any corrupt and Simoutacal Cone 
trac, to which himſelf is a party, and was privy and conſenting 
thercunto, in that caſe he is Simonaicus z both which are inhibired by 
the Canons Ecclefizftical or Provincial Conſiitutions, as alfo are 
the ſaid corrupt and Simonaical ſelling as well as buying Ecclefiafii- 
cal Livings, Lindw. e.. Nulli liceat Ecelefiam & c. Luis plerunq, 
and that under penaltics greater than the Temporal Laws dl then, 
or now willallow of. And although by Simony in the vulgar ac- 
ceptation of the word, is commonly underſtood ſuch corrupt Con- 
tras for Eccleſiaſtical Livings as aforeſaid, yet it hath amore ex- 
tenfive fignification and that is a more proper ſenſe , which is by 
corrupt Ordinations of Miniſters, or for undue Licences to Preach; 
for prevention whereof it is provided in the Statute aforcfaid (þ), 
that if any perſon ſhall receive or take any Money, Fee, Reward, 
or any other protit dire&ly or indired&ly; or any Promiſe, Agrec- 
ment, Covenant, Bond, or oher aſſurance thereof ( Lawſul Fees 
excepted) for or to procure the Ordaining or Making of any Mini- 
ſter, &c. Or giving any Order and Licenſe to Preach, ſhall forfeit 
Forty ſhillings, and the Miniſter ſo made Ten pound, betide the 
lols of any Benetice, Living, or other Eccleſiaſtical promotion after 
IndudGion, that any ſuch Miniſter ſhall withia Seven years ncxt af- 
ter ſuch corrupt entring into the Miniſtry accept and take the 
one half of which Forteitures dogo to the King, &c.. the other to 
the Informer, &c. And the Patron in that cale may preſent, &c. 
as if the party ſo inducted were naturally dead. b 
(3-) The forfeiture of the double value of one years profit of the 
Church by way of penalty, as is beforementioned, 1s not to be com- 
puted only according to the valuation in the Kings Books in the Firlt- 
truit Office, but according to the juſt and full annual value of the 
Church(z).Thisdouble value ſhall be accounted-according to the very 
or true value,as the ſame may be let, and ſhall be tried by a Jury,and 
not ac.ording to the extent, or taxation of the Church. Co. par. 3. 
Taft, cap.71. And albeit the Clerk be not privy to the Szmoniack 
Contr.&, yet it ſcerns the Patron ſhall pro hac vice loſe his Preſen- 
tation (6). But the Title of the rightſu], and uncorrupt Patron 
{hall not be forttited or prejudiced by the Simoniacal Contract of 
an Uſarper, albeit the Clerk be by his preſentation admitted, inlti- 
tuted and inducted, nor entitle the King to preſent. 

(4) The Church, notwithſtanding the Admiſſion, Inſtitution, 
2nd Induction, becomes void, whether the Clerk preſented were 
a party or privy to the corrupt and Simontacal Contract or rots 
But Sir Simon Degge in his Parſon*s Counſellor puts the material 
Qucſicn, viz. Wherher the Clerk that is preſemed upon a — 
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cal Contrafi, to which be is neither party nor privy, be diſabled for 

that turn tc be preſented by the King to that viz. the ſame Church ? 

In order to the reſolution whereof heacquaints us with a Caſe re- 

ported, wherein- it was acjudged, that if a Clerk were preſented 

upon a Simoniacak Contract, to which he was neither pirty nor 

priyy, that yet notwithſianding it was a perpetual diſibilicy upgn 

that Clerk as to that Church or Living (7 ). The like in another C'? _ 

Caſe, where B, ( the Churchbeing void ) agreed with the Patron F.; ie 

togive him acertain Sum of Money for the Preſentation, B. pre- yerſ. Zap- 

{cnted C. who knew nothing of the Simoniacal Contract till after thorne.vid. 

his Induction In this Caſe it ſeem'd by I/arburton Tultice, that ** Far} 

C. was diſabled quoad hanc Ecclefiam (m). In which Caſe it was _ eh 

clear, that the grant of the Preſentation during the vacancy was Mich. 42» 

meerly void; that B, preſented as an Uſurper 3 that C. was in by the and 43. Eliz. 

corrupt Contract and that were it not for the ſame, the Patron B-R- Caſe 

would not have ſuffered the Uſurpation. In further contirmation — 

hereof it is alſo reported to us that Sir Edward Coke afficmed it El. 788, 

hath been adjudged, that if a Church be void, and a Stranger con- 

tracts for a Sum of Money to preſent one who is not privy to the 

Agrcement, that notwithſtanding the Incumbent coming in by the 

Simoniacal Contract, is a perſon diſabled to enjoy that Benetice, 

although he obtain a new preſentation from the King; for that the 

Statute as to that Living, hath diſabled him during Life (#). Not- ( Caſe of 

withſtanding all which Premiſes, Sir Edward Coke in his Comment = Vis my 

upon the ſaid Statute of 31 Eliz. aſſerts it to have been adjudged \j*. 5pm D 

in theforecited Caſe of Baker and Rogers, that where the Preſentee cot and 

is not privy nor conſenting to any ſuch corrupt ContraQ, there 5 cker. Cre. 

C becauſe it is no Simony in him) he ſhall not be adjudged a dif- Sac | 

abled-perſon within the faid Ac, for the words of the Statute arc CG) ES 

( And the perſon ſo corruptly giving, &c.) And ſo (ſays he) it was | 54. Cap-7Is 

reſolved. Mich. 13. Fac. Where the Preſcntee is not privy nor con- 

ſenting toany corrupt Contra, he ſhall not be adjudged a diſabled 

p.rlon withinthe AQ becauſe it is no S1mory in him Coke Tuſt. 

par.3.cap. 71. (0). -Alſo it. was fo rcfolved in Doctor Hutchinſons 

Cafe by the whole Court, viz. That ita Clerk be preſented upon a (py Co.r2 

corrupt Contra& within the ſaid Statute, although he be not privy 101. So was 

thereunto, yet his preſentation, admiſſion , and induction are all tte Opinion 

yoid within the Letter of that Statute, but not within the clauſe #omoner 

of Cifability within the ſame Statute (p). ines Sa 
(5. ) The Contracts which are commonly held corrupt and inFleerftreet- 

Simoniacal, may be diverſined almoſt into as many kinds as trans- Mich. 8 Jac. 

i:renccs and proprietary negotiations are capable of: but thofe + 089-1 

which have been moſt in practice (as appears by the Caſcs reported «1... 

in the Law) have been by way of unlawful purchaling the next 
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Advowſon, by Exchanges, by Reſignation, Bonds, by Matrimo- 
nial compacts, by contracts remote and conceal'd fron the Prefen- 
tee, by Obligations of an indire& nature, and the like. To the 
purpoſes aforeſaid it hath been held Simony for a Parſon to pro- 
miſe his Patron a Leaſe of his Tithes at ſuch a Rent,in caſe. he would 
preſent another Parſon into his Benefice, with whom he was to ex- 
® change, albeit that other was not privy to the Contra, the making 
(9) uy * 16- the Leaſe aſter ( q). It was likewiſe held Simony for a Father to pre- 
T7 R. per ſent his Son by vertue of a purchaſe of the next Advowſon, which 
Graunt and he made in the preſence of his Son, a Clerk, when the Incumbent 
Bewden:Caſe. was not like to live by reaſon of a Sicknefs, whereof he foon af- 
Cr) Caſe ter died Cr ), Otherwiſe, in cafe the purchaſe had been 
_ made in the abſence of the Son, as is hereafter mentioned (s). But 
More 916. Þer Hutt. it was held Simony to purchaſe the next Advowlon, the 
Cro. El13,685+ Incumbent being fick (tz), The like in Wiuchcombes Caſe againſ 
C)ibid.& the Biſbop of Wincheſter and Pulefton,a Caſe hereafter often Margi- 
pa 4g ned on ſeveral accounts, where it was held Simoxnyin one Say, who 
(t 4 C:4 5þ,1- Was preſented upon a Contra which he made with the Patron (the 
don verf. Incumbent being then 4ick ) for Nincty pound to preſent him 
Brett. Winch. hen the Church ſhould be void (#). And as to Reſignation- 
eh Hob.15s bonds, Sir Simox Degge affirms, That in the caſe of Foxes and Law- 
vid.Parſon's T&#ce the ſenſe of the Court was, that if a Man be preparing his 
Counſeller., Son for the Clergy, and havea Living in his diſpoſa], which falls 
par, I-c-5- void before his Son is capable thereof, he may Lawfully take a Bond 
of ſuch perſon as he ſhall preſent, to reſign when his Son becomes 
capable of the the Living 3 otherwiſc,in caſe the Patron take a Bond 
abſolutely to reſign upon requeſt without any ſuch or the like 
cauſe z as for avoidance of Pluralities, Non-refidence, or other 
(w)8 Jac: fuch reaſonable deſign (w). The like you have in Babbington and 
Caſe. Fones IW/ood's Gaſe hereafter mentioned. So that it ſeems Bonds and 
a | "Tc. © Obligations given and taken upon juſt and honeſt grounds to reſign 
248-2794. Are not in themſelves Simoniacal z Otherwiſe, where there is cor- 
Parſ. Connſ, ruption in the caſe, accompanied with ſome ſabſequent A in pure» 
ibid. {uance thereof. And although preſentations made upan Simoniacal 
Bonds and Obligations are void in Law, yet ſuch Bonds themſelves, 
Gs) Coz. Ini; *houph oe and Simoniacal are not made void by the Statute of 
>. Noy.72, 31 ACI 
me yer? ( 6.) B. brought Action againit C. upon an- Obligation, The 
condition whereot was, that whereas the Plaintiff did intend, and: 
was about t9 preſent the Defendant to the-Benefice of Stow, if the De- 
fendant at the requeſt of the Plaintiff ſhould reſign the ſame 10 the hands 
of the Biſhop of London, then the Obligation to be void, The De- 
fendant demanded Oyer, and demurr'd, and adjudg*d for the Plain- 
tif, for the rclignation might be upon a good intention to prevent 
_ plu- 


c”_ —_—. 
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pluralities,or ſome other cauſe, and. it ſhall not be intended Simony,if it | 

be not ſpecially pleaded and averr'ds and Mich, 37. and 38. Eliz. &) Hill. s, 

Between Fones and Lawrence it was adjudg'd accordingly, and af- ©27: BR. 

tirmed an Error, which the Court viewd, and thereupon . Judge- ng 
ment was given for the Plaintiff (a), Calth Wood. 

(7.) The Plaintiff declared, that the ReQtory of St. Peters infra ones Reps... 

' Turrim Loudon was void, and that the Defendant in conſideration 
that the Plaintiff would beſtow his labour and endeavour to cauſe or 
procure him to be Rector of the ſaid Rectory, promiſed to give 
him Twenty pounds ; and that after the ſaid Plaintiff procured him 
to be Rector by the Kings Commiſſion, and notwithſtanding thathe 
had .requir'd him to pay the ſaid Twenty pounds, &. * and there- 
upon he brought his Action upon the Caſe in the Court of the - 

. Tower of Loydon,and uponNex Aſumpſit,it was found for the Plain- (3) pifch, xov 
tiff, and Judgement was there given, upon which the Defendant Car. B.R, 
brought Error, and #12 voce all agreed that the Judgement was 7odderidge 
erroneous, for the confideration was Simoniacal and againſt Law, en Fa | 

and not a good conſideration, therefore the Aſſumpfit was not good, Rep. pre 
the Judgement was revers'd 3. the Atturney faid, that that Court (c) per Hob 

was aCourt-baron,as appears by a Record in the time of King Hexry Caſe Winch» 

the Sixth (b). | _— 
($S.) If 4. be obliged to preſent B. e&#c. and he preſents by Si- Rep WOO 

mony, yet the obligation is forfeited (c). Or if one contra with (2) Mich. 13e 

the Patrons Wife to be preſented for Money, and is accordingly Jac. B.R. 
preſented by her Husband, it is Simony within the Stat. of 31 E- 0m _ 

liz. and makes the preſentation void (d). For the contract of the ſhop of eh | 

Wife is the contract of the Husband (ej, Likewiſe if the Patron wich. rolls 

preſent one to the Advowſon, having taken an Obligation of the Rep. | 

Preſentee, that he ſhall reſign when the Obligee will after Three 4 27 H.8.. 

months warning, this is Simony- within the Stat. of 2 1 Eliz, cap. (c; Tj, 19.3 
16. per Curiam (f ), Alſo if one promiſes toa Man that hath jac.c.B. © 

a Mannor with an Advowſon appendant, that if he will preſent him Ror. 10524? 

&c, after the then Incumbents death, he will give him ſuch a cer- = For 4 
tain Sum of Money, and the other agree thereto, and that by agree- Clark. Noy: 
ment between them the next avoidance ſhall be granted to B, &c. Rey, 

who after the then Incumbents death preſents accordingly 3 this is (eg) Caſe | 

Simony becauſe there was a corrupt Contra& for the Advowſon ate are" ; 

(g). For although the next avoidance may be bought and ſold bo- 7 ly 

ns fide without Simony, yet if it be granted to one to perform a (4) jþiq. 

corrupt Contra for the ſame, it is-otherwiſe (þ), But if the (;; Adjudg, 

Father purchaſe the next avoidance, and after the Incumbents $2: 270 43» 

death preſents his Son, this is not Simony. (i)... . Yet by Hob.Chiet 207, 70” 

Juſtice it-was held, that if in the grant of the next . avoidance''it 6, _.* 

appears that it was to the intent to preſent. his Son or his. Rins- Noy Reps. 

man, . 
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C&) Noy ibid. man, and it was done accordingly, it is Simony ( k }. + Likewiſe 

| * 1f a Mans Friend promiſes the Grantee of the next avoidance a cer- 
Ot tain Sum of Moncy, and ſo much. certain per Annum, if he will 
Parkinſun in * preſent B. to the Church, @u2ndo, &e, and B. rot knowing any 
Cam.Sczc- thing of the Contract be preſented accordingly, this is:Simony (1), 
car-Noy Repe For it  a-Stranger-contfact with the Patroh Simonaically, it makes 
mMic. 13 JC the. preſentation void (m). | - 


TT” (9.). A. Patron took an Obligation. of the Clerk whom he pre- 
Biſhop of ſeated, that he ſhould pay Ten pounds yearly to: the Son ot the 
NorwichRell. laſt Incumbent, fo long as he ſhould be a Student in Cambridge 
(2 Adjudg. unpreferr'd; this is not Simonyz otherwiſe, if it had been to have 
© by oh: 6 paid it to the. Patrons Son. per Cur. (1), An Obligation was made 
Achudford by, a;Prefentge to a Patron to pay Five pounds per Ar. to the late 
Noy's Rep Incumbents Wite and Children; the Parſon kept and enjoyed the . 
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Sfx Caſe ts notwithitanding great oppolition -to the contrary 
| Oh =o yd (10. A Parſon preferr'd his Bill for Tithes, the Pariſhioner 


ſtice in pleaded that he was preſented by corruption, &c. and by Simo- 
did. Bakers my, and a Prohibition was granted, notwithſtanding the Parſon 
Cie. Noy. pleaded pardon of the Simoxny by the King 3 and it ſcem?*d, that it 
(Py) tLoEliz, Was now triable by the Common Law (23 1Mhe Church may be 
Dogor tull or void in effe&, when there is a -Simoniacal Incumbent3 yet 
Hutebinſons to fay the Church was full for Six Months is no plea, when he. was 
14. (a in by Simony; For a Duare Impedit may be had by the rightiul Pa- 
wh - 61+ tron aſter the Six Months againti the Incumbent ot an uſurper, that 
Noy Rep, Is in by S:mony(q). And the deat of a Simoniacal Incumbent doth 
(7) Dig. not hinder but that the King may preſent, for the Church was 
Cal.Wincke never tull as to the -King, and that turn is preſented to the King by 
combe verl.. force of the Statute (r). 


Pulteſtor, F - | : 
(r ) ibid. ( 11. ) la the Stat. of 31 Eliiz. there is no word of Simony, 
*() Noy: for by that means then the Common Law would have been Judge, 


_— what thould have been Simony and what not (5 )3 by which -Law 
S iQ Cafe the Simoniack is pcrpctually diſabled (t), Anda Covenant to 
ofthe King preſent tucha one, made under any conlideration whatever, be it 
verſ. the of Marrjage or the like, m2y be Simoniacal 3 But ifa Father in Law 
_—_—— X upon the Marriage of his Daughter, .do only voluntarily and with- 
Rnd *1 out anycontideration, Covenant with his Son in Law, that when 
Cu) Cro. Car. {8h a Church, which is jv his Gifc falls void, he will preſent him 
495) to = 5 hath been held, that this is no S1m20xy within the ſaid Sta- 
(w)Hoh.167. tute (# ). 

5 Paſch 17- (12.) A Simoniacal Uſurper preſcnting, ſhall not prejudice the 

c. Caſe of _. FE ; : 

Sir Jo. Bowe rightty] Patron, by giving the King the preſentation ( w ). The 
ver. Wright. proof of :Simony will avoid an Action of Tithes commenced by a 
167,158,177 Simoniack, Parſon (x ); who dying in poſſeſſion of the Church, 
the 


- 


Of Simony. 


————— 


543 


the King lofcs not his prefentation('y), becauſe the Church was not (y)Hob. zach 


fult of an Incumbent ; but remains void though the Simoxy or Pe- 
nalty thereof were pardoned (y]. Laſtly, all corrupt refigmtions 
and cxchanges of Ecclctiaſtical Livings,arc punithable with the for- 
feiture of double the Sum given and received, both in Giver-and 


Taker, by the ſaid Statute, but'it ſees this werks no avoidance or 


difability in the publick perſon. 

( 13+) The Patron of an Advowſon before the Statute of 37, 
Eliz. tor Simony, doth ſell proximam Advocationem for a fum of 
money to one Smith, and he ſells this to Smith the Incumbent : 
After which comes the gencral Pardon of the Queen; wherby the 
puniſhment of Smith the Incumbent is pardoned, and of Smith 
the Patronalſo, If the Incumbent may be removed was the Que- 
ſiion: WI/ilams aid that the Doors of the Civil Law informed 
h.m, That the Law Spiritual was, that for Simony the Patron lot 
his Preſentation, and the Ordinary ſhall preſent, and if he prefent 
not within fix montehs, then the Metfopolitan, and then the King. 
Spurling Serjeant, This puniſhment cannot diſcharge the Forfeiture, 
although it diſchargeth the puniſhment. Glanvil contra ; and (aid 
that this point was in queſtion when the Lord Keeper was Atturney, 
and then both of them conſulted thereupon, and they made this di- 
veility, viz. Bctween a thing void and voidable, and for Simony 
the Church is not void until Sentcnce Declaratory, and therefore: 
they held that by the Pardon before the Sentence all is pardoned, as: 
where a man committs Felony, and before. Conviction the King 
pardons him, by this Pardon the Lord ſhall Jofe his Eſcheat, for: 
the Lord can have no Eſcheat before there be an Attainder, but: 
that is prevented before by the Pardon: And fo here this Pardon 
| prevents the Sentcnce Declaratory, and ſono title can accrue to- 
the Ordinary. Walmſley contra: it Patron be charged by the- 
Sentence, he may plead the Pardon. But if a Dare Impedit be 
brought by a third Perſon, the Pardon of the King ſhall be no Barr: 
to him,ftor the title appears not to him, but only the- puniſhment. A#- 
derſon, they may proceed to Sentence Declaratory, notwithſtanding: 
the Pardon; for the Pardon is of the puniſhment, but the Sentence 
extends not to that, but only to declare that the Church is void. 
Glanvile, in 16. Eliz, a man was deprived of his Benetice for In-- 
continency, and after he was pardoned and reſtored. Walmſley, I 
coubt much whether the King can pardon Simony. And Williams: 
ſaid, that the Prectors of the Civil Law faid, that neither the Pope 
nor the King could pardon Simony guoad culpam, but onely quead' 


pernam they may : And the Court at laſt ſaid, that if the'parties LRN 
would not demurr, they. would hear the Doctors on this. mat-- 55. ef, 
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(14. ) In Calverts Caſe againſt Kitchin and Parkinſon in the 
Exchequer, where K. not knowing of any Simoxiacal agreement 
was Preſented, Inſtituted, and Induced to the Church of D. and 
this after the Statute of 31. Eliz, cap. 6. And this Preſentation 
belonging to the Queen by reaſon of this Preſentation for Simoxy 
by force of the ſaid Statute,theQueen preſented one Band before that 
B. was Admitted and Induced theQueen died3 'whereupon the King 
preſented C. without any recital or mention of the Preſentation 
made by the Queen, and without any revocation actually made of 
the ſaid firſt Preſentation, and thereupon C. is Admitted and Inſti- 
tuted; and for Tithes as Parſon he brought Treſpaſs. In this Caſe 
one of the points in Queſtion was, if within the faid Statute here be 
Simony in the Patron, and not in the Parſon, it this ought to pre» 
judice the Parſonor not ? In this point Hitchcock, conceived, that al- 
though the Preſentce in this Caſe, was not party to this corrupt a» 
greement, yet he ſhall be prejudiced by it, although not ſo prejy- 
diced thereby, but that he may be capable to be preſented again to 
the Ame Benefice, but haz vice the preſentation of him is void ; for as 
Littleton faith,the Preſentee ought to accept the Parſonage ſubje& 
to ſuch charges as the Patron pleaſeth, who in the time of vacati- 
on hath power to charge it,and fo by his A& had made it ſubjed to 
the Forfeiture,andtherefore the perſon who cometh under him ſhall 
be prejudiced,&c.Damport to the contrary ; The Patronand a firan- 
ger corruptly agree to preſent K, whereupon he is preſentcd|; 
If this. ſhall be void againſt K. is the queſtion. To this he faid 
that at the Common Law, if one be Simoniacally preſented, yct 
this is not void until the Preſentee be deprived 3 and if before 
the ſaid Statute ſuch a.corrupt Preſentation had been made, the In- 
cumbent and Ordinary being free, then no Preſentation ſhould en- 
ſuez and he worched the ſaying of Lindwood: to be accordingly 3 
but if money be given by the friends of the Prefentee, and after, 
the King had notice thereof, and Aﬀent, then it is not puniſhable, 
but paxdonable at thediſcretion of the King 3 and now by him the 
Statute provides no puniſhment for the Parſon, when the Patron 
onely conſents- to the Simozy; for he obſerved that after the ſ:id 
ftar. of 31. Eliz, had appointed a puniſhment for the Patron, 
then in the laft part of this Branch, the words are, The perſons ſo 
corruptly taking, &c: ſhall be incapable of the Benetice aforeſaid 
and fo it ſeemeth,that the.-intent of the Statute is not to puniſh any 
party, but he thatis to the Simony, and this is alſo explained tobe 
fo, by other clauſes in the Statute, for another clauſe inflicts pu- 
niſhment upon the Ordinary, if there be any corruption in him, 
and another clauſe inflicts puniſhment upon him who is party toa 
corrupt Refignation, and fo in all the clauſes, thoſe only who are 

Par- 
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partakers of the crime (hall be puniſhed,8c. And in this Caſe wasno 
agreement afſented unto by the Parſon > and this diverſity alſo ſeems 
to be good, that if A. hath the Preſentation, and B. the Nomination'to 
a Benefice, and the Preſentor upon a corrupt agreement, mak*s a pre= 
ſcntation-unknown to the Nominator, here the Nominator ſhall noc 
be prejudiced within this Statute, &c. In this C.fe Bromley Baioa de- 
clared his opir.ion, that the intent of the St-tute was to eradicate all 
manner of Simoniesz and therefore the words are not if any man give 
money to be preſented, but they are If any preſent for money,and the ju- 
rors here found 20/.to be given, and nothing for what it was given,or 
to whom it was given, for if money be the meed,a Preſentation is void, 
and therefore if 1.5. be patron of the Church of D.which is void,and 
a ſtranger ſaith to me, procure the Preſcntation for A. and you ſhall 
have 100l.and he procured A.to be Prefented; here if the Patron had 
notice of the money given to me,this Preſentation is void,but other- 
wiſe not: And in this Caſe without notice of the Parſ5n,the Admiſſion 
and all that enſued thereupon is void, by reaſon of the Simoxy in the 
Patron; and it is void as to the Parſon alſo; and if in this Caſe we are 
not within the words of the Statute, yet we are within the intent clear- 
ly,$c, And Panormitan faith, That Simonia eſt ſtudioſa voluntas emen- 
di vel vendendialiquid fpiritualeuel fpiritnali an1exum cum cpere ſub- 
ſequente, Altham Baron was of the ſame opinion, and ſaid that the 
words of the Statute are, That if a Preſentation be made for money, it 
ſhall be void,and that the King may preſent that turn 3 and therefore 
the want of privity in the Incumbent is nothing to the purpoſe, as to 
the avoiding of the Benefice 3 but his want of privity availeth to ex- 
cuſe him of being Sim1niacus,yet he is Simoxiace Promotis, and there- 
fore the Preſentation is void, and the King ſhall have it by the ex- 
preſs words of the Statute 3 and therefore xs it ſeems, if in this Sta- 
tute there had been an expre(s ſaving of the Intereſt of the Incum- 
bent, by reaſon of his innocency,yet ſuch a ſaving of Intereſt had been 
void and repugnant, in reſpe& that it was expreſly givento the King 
before, as it is in Nichols Caſe in Plowdex upon the Stat. of 1.H. 
7. &c. And to prove that by the. Simony in the Patron 
that the Parſon ſhall be prejudiced , he vouched 42. E. 3.0. 
2. Sxig Baron concurr'd in opinion with the former , 
and ſaid that as to the point of Simoxy by the Civil Law, it was 
punithable by Deprivation, and the guilt of the Patron ſhould pre- 
judice the Parſon, as to matter of commcdity in the Parſonage 3 
and at the Common Law it the Parſon will plead ſuch Preſentati- 
0n, he. ſhould be prejudiced, and here by the Incumbency the 
words of the Statute will not be ſatished, &c. Alſo it ſeemeth that 
if 7. $. hath an Advowſon, ard A. purchaſe the next avoidance to 
the intent to prefent B, and the Church becomes void,and A. pre- 
Aaaa- ſents 


Of Simony. 
ſents B. this is Simony by averment, as by good pleading the Pre- 
ſentation of B. (hall be adjudged void, &c. Tanfield accordingly, 
as this Caſc is, here is Simony by the Civil Law, and the party hid 
his Benefice by Simony, although he be not cognuſant thereof, Sc- 
condly, admit here was not Simony by the intendment of: the Civil 
Law, yet the Statute hath made an avoidance ofi.the Benefite in this 
Caſe, although it be not Simoxy, for the Statute ſpeakes not one 
word of Simony throughout the AQ, and yet by expreſs words it 
doth avoid ſuch Preſentaions as this is ; and as to the Civil Law fuch 
Benefice is to be made void by Sentence Declaratory, but it is not 
void ipſo fafo, as it ſeems in the Caſe where a common perſon was 
conſcnting to the Simony, but the text of the Civil Law fiys ex- 
preſly, that the Church ought not to be titled Corrupiive, or by cor- 
ruption,and the Civil Law expreſſeth ſuch a perfon as in this Cafe 
by Simoniace promotus , and calls him who is Particeps Criminy, 
Simoniacus, and he who is Simoniacws, is by the Civil Law depri- 
ved not only of the Benetice ipſo fafo, but alſo is deprived to be a 
Miniſter, and adjudged guilty, in cxipa & pana,  Petrus Benefiel. 
dus faith, that if a Friend give money toa Patron, to make a pro- 
miſe to him &c. and the Ircumbent pays it, fuch an Incumbent is 
Simoniacus by the Civil Law 3 and fo it the Incumbent pay the mo- 
ney not knowing it till after the induction, yet he is Simniacns ; 
and by him if a Friend give money , and the Parſon is thereupon 
prefented , though the Parſon knew not of the money given, 
yet he ſhall be deprived of the Benetice 3 and this difference was 
certified by Anderou and Gowdy to the Council-Table upon a Refe- 
rence made to them by the King, touching the filling of Eznefices 
by corrupt means; And the Statute of purpoſe forbears to uſe the 
word S$imony, for avoiding of nice conſtruction in the Civil Law as 
to that word,and therefore the makers of theAcft down plainly the 
words of the Statute, that if .auy ſhall be promoted for money, &c. 
So that by thefe words it is not material from whom the money 
comes and then in fuch Caſes for the avoiding of all ſuch grand Ot- 
fences a liberal Confiruction ought to be made, as hath been uſed 
in ſuch cafes, &c. for which and many other reaſovus mentioned in 
this Report, he commanded Judgment to be entred for the Plain- 
(a) Trin. 7. tiff (2). : 

Jace in the (15+. ) Sr. George Cary being ſeiſed of an Advowſon, granted 
Exchequer. the next AvoOidauce to his ſecond Son, and died ; and after the Son 


inſt Xitebin corruptly agreed with 7.5. to procure the faid 1.S. to be preſent- - 


R——— 


nd Farkiz- Ed to rhis Benefice, and the ſecond Brother knowing thereof z it 
ſon. and Xit- was agreed: that for the perfecting of the agreement, the ſecond 


chinagairft Brother ſhould ſurrender-his Grant and Intereſt to the elder Bro- 
Celyer!i, Lanes 


Rep. 


cher, which elder Brother not knowing of the ſaid corrupt agrec- 
ment, 


m, _— A mY ——_ y —_— a —— 


—— 
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ment, preſented the ſaid L S, who was Inltituted, &c." a!l thall be 
void, for he is here preſentcd by reafon of this corrupt agreement 
between the Patron who then was, and the Parſon, and the elder 
Brother was only. uſed to convey a badigitt by a good hand, and all 


had reference to the corrupt agreement, with- the Aﬀent* of the 


Patron who then was (+). 
( 16...) The King brought a 
ſhop of Canterbury, Sr. Fobn 


Church of M. and declares that Richard White was ſeiſed of the Dmport in 
Mannor, to which the Advowſon belonged. And the 6. Fac. by Cabverts Caſe 
Indenture, he covenanted to fiand ſciſed to the uſe of himlelf-and 


Ls ; wlll d 
Duare Impedit againſt the arch. ER 
Hall, and Richard Clark, for the veuched by 


againft Xit- 
coin. Lanes 


his Wife for their lives, and to the heirs of Richard White, And Rep. 


after Vhite preſents one Boynton, and dyes, and his Wife marries 
with Sr. Fobx Hall,who the tiſt of Jaze, 6; Fac. by deed grants pro- 
ximam Adocationem to two, tothis intent,that he might reccive of 
ſuch a Parſon, that he preſented, all money as ſhould be agreed 
between Grantor and Grantee: And that this was done Bointos ly- 
ing in extremis, And then the-26. Fan, 16. Fac. there was a cot- 
rupt agreement between Sr. Fohu Hall and one of the Grantees, 
that for 200/l. to be paid by the Clerk Bl»ndell, that the other 
Grantee ſhould preſent him. And the firſt of Febrnary Blundel 
pays Sr. Fobn Hall the money, and the ſecond day he was Preſented, 
Inftictuted and Induced accordingly. And that upon this it apper- 
tained to the King to preſent : The Biſhop pleads but as Ordinary : 
Sr. John Hall makes a title,and traverſes the corrupt agreement. "The 
lacumbent pleads by Proteſtation that there was not any corrupt 
agreement, as it was alledged, and not anſwers whether the mo- 
ney were paid or not; but that he is Parſon Imparſonee of the 
reſentment ,6i-----: But 16. Fac. after ſuch an agreement ( ſcil. ) 
17.Fcbr.he was preſented by the Letters Patents of the King to his 
Chuich, and never anſwers to the Simoxry. and it was held by the 


Trin. 4. Car. 


Court to be naught 3 and only pleaded to hinder the Execution be- 6, p, 
fore the Juſtices of Aſſize, it the trial went againlt the Patron (c). (c) The King 
And further in that Caſe berween Hall and Blundell it was aid by againft the 


Davenport,that thisParſor, being preſented byſimonyisdifabled to this 
Church for ever;and carmot be preſented to this Church again; as it 
was adjudged inthe Lord WWindfors Caſe. But is was faid by Ri- 
cvardſon if he had ſaid,abſque bcc, That he was in ex Preſentatione 
-of &c. it had been good cnough which was granted. Hendex, 
two exceptions had been taken. ('T+») That the Incumbent doth 
not -ſhew what Eftate or Intereſt the King had to preſent him 3 
which doth not need, if the King brought a Bare Impedit, then 
it is a good anſwer to ſay, that he is in of his Preſenting, But it it 
be brought by a firanger, then he ought to ſhew the title in his 

Aaaa'2 Prefent- 


Archbiſhop 


of Canterbury 
Hetley's Rep. 


Of Sumony. 


Preſcntment, And he alledged the Statute of 25. E, 3. which en- 
2bles the Incumbent to plead by Writ of the Law. 41. Elrz. There 
was a Dare Impedit brought for the Church of Danell, a pre- 
ſentation by the King was pleaded, without making a title, and it 
was admitted good, And in many Cafes it is more fafe-not to make 
atitle. (2.) Becauſe that he pleaded a Preſentation by the King 
he is diſabled. As to that he ſaid, that before he be convicted of 
Simony, he may be preſented. Bu by Crook 1n Sathers Caſe, that 
if he be preſented before conviction, yet it isa void Preſentation, 
And it was (o agreed by the Court, and they reſolved the plea was 
nought, becauſe he anſwers nothing to the Szmonyz for the Prote- 
tation is not any anſwer: wherefore Judgment was given for the 
(d) Hall == Plaintiff (4). | | 
ow: (17) F. Libcls in the Ecclcſiaftical Court for Tithes, and a 
| Prohibition was prayed upon a Suggeſtion that he came to the 
Church by Simony. By the Court, a Prohibition ought to be grari- 
ted upon a ſurmiſe only, that he came to the Church by Simony. 
Then Henden (hewed, that it was found by verdiQ& in the Kings 
Bench, that he came in by Simony 3 And upon that verdict there 
wasa Decree in the Court of Wards accordingly. And then the 
Court inclined to grant a Prohibition. And the Caſe here was, 
that F. being convicted of Simeny, the King preſents Clapthory, 
who was Admitted Inſtituted, and Induced : And afterwards he 
takes another Benchice above the value of 87. by which the other 
was yoid.Yet by the Afent of the Lord Windſor Patron,F. continu- 
&d poſſi (lion. And by Ricberdſox,he cannot be any way removed 
Ce) Fowler: until Lapſe incurr (e). 
Caſe. ibid- ( 18.) It was ſaid by the Court in Sr, Fohn Paſchall's Caſe a- 
: eainft Clark upon evidence, that if the Patron preſent one to the 
dj bin 15. Advowſon, having taken ar Obligation of the Preſentec, that. he 
= = Jeb ſhall retign when the Obligee will after three Months warn- 

Paſchall ver. ing, that that is Simoxy within the Statute of 21. Eliz, cop. 

Clarks Noy's IG. (f'). 

Reps . C(ag.) A.Scifed of a Mannor with an Advowſon Appendant : S. 
comes to 4. and promiles that if he would preſent him, &c. af- 
ter the death of the now Incumbent, he would give him Seven- 
ty puunds, to which he agreed. And upon that it was 
agreed berwceen ther, that the next avoidance ſhall be granted to 
B, &c. the Incumbent dies, B. preſents S. who continues lacumbent 
from 27 Eliz. until the 7thof King James , Than A. grants the 
Maonor cam pertinent. to Winchcombe in Fee, S, the Incumbent 
dies, 7 7c. And the King preſents Pulleſton by the Title of Simo- 
ny: and Pinchcombe brought a Quare Impedit, and adjudged that 
it dorh cot Jie. In which Caſe two points were reſolved. (1.) That 

that 
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Of Simony. 
that is Simony; Firft, becauſe there was a corrupt Contra for the 
Advowſon: Note, that in th? Stat. of 31 Eliz. there is no word 
of Simoxy; for by that mans then the Common Law would have 
been Judge, what ſhould have been Simony and what nat. Se- 
condly, although that the prochein Avoidance might be bought and 
ſold bona fide, without Srmony, yet it was ſo granted to B. to per- 
| form the corrupt Contract, 2 Fac. was vouch'd, that it the Fa- 
ther purchas'd the prochein Avoidance, and preſents his Son after 
the death of the Incum"ent, that is not Simony,and that it-was ac- 
cordingly judged in 42 and 43 Eliz. It was Smitb and Shelhorns 
Caſe. But by Hubbard, that if in the grant of the prochein Avi- 
dance it appears that it was to the intent to preſent his Son or his 
Kinſman, and it was done accordingly, that is Simony. In the 7th 
Fac. In the Exchequer Calvert againſt Parkinſon. The Coin of 
C. being Clerk c »mes-to the Grantee of the prochein Avoidance, 
and promiſes him Twenty pounds, and Twenty pounds per an. it 
he will preſent C. to the Church quando, &c. C. not knowing any 
thing of the Contract, is preſented accordingly. This is S:mony. 

@ Forttori in this Caſe where S. himſelf who was to be preſented, 
was party to the firſt motion of the Contra for preſentation. 

(2.) It was reſolved, that the deathof the Simoxiacal Incumbeat 
doth not hinder but that the King may well preſent, for the Church 
was never full as to the King, and that Turn is preſerved to the 
King by force of the Statute, yet it ſeems the Church is fo full 
that a Strayger may not preſent for uſurpationz for it is not like 
7 Rep.28. where the King is to preſent by lapſe. And there are 
many Caſes wherein the Church may be full or void in effec,when 
there is a Simontacal Incumbent. Hubbard faid that it 4. be obli- 
ged topreſent B, &c. and he preſents by Simony, yet the Obliga- 
tion is forfeited, &c. The righttul Patron may have a Ruare Impe- 
dit after the Six months againi(t the Incumbent of an ulurper, that 
is in by Simony, And by the Court, to ſay the Church was full - 
for Six months, is no plea, when he is in by Simony. Warburton 
and Hutton cited Doctor Hutchinſons Caſe 10 Eliz.A Parſon pre- 
ferrs his Bill for Tithes, the Pariſhioner pleads that he was pre- 
ſented by corruption, &c. and by Simony, and a prohibition was 
granted, notwithſtanding that the Parſon pleaded pardon of the Si- 
mony by the King, and it ſeem'd that it was now triable by the 
Common Law. Note 7 H.7.37. and.Mich. 40. and 41 Eliz. Gre- 
gory againſt Ouldbam, In debt upon an Obligation to perform cer- 
tain Covenants, which in truth were Simaniace? Contracts, and the @/) Wiach- Q 
Flaintiff recovered, for it was ſaid that that obligation is collateral, per Treg 
and the Law does notat all lcok upon or take notice of the S7mony, yy,% Rep. 
eo nomine, for it is not once nam:d in the Statute, but only corrupt vid.di& Caf. 


giving, Oc. (g). (20.) In 


. , 


Of Simony. 


(5) Gregory f 
verſ. Olden. | 
Noy's Rep. 


Maſters of 


(20.) In debt upon an obligation, it was faid that it was made> 
upen a Simoniacal contratt for prefentztion to the Church, with 
the cure of Souls; and fo it was tor Simry, All that was averr'd 
the Court held to -be matter AJebors, and not appear'd within the 
Deed 3 and for that the Plaintiff had Judgement, For no ſuch a- 
verment is given by the Statute (þ). Note, the Statute doth not 
make'the Bond, Promiſe, or Covenanr void, but the'Preſentation, 
And ſoadjudped, Paſch. 40. Eliz. Rot. 1745. C.B. Caſe of Grego- 
ry againſt Oldbury. Co, Inſt. par. 3.cap. 71. © 

( 21.) If an innocent Incumbent be in by a Simoniacal Con- 
tract, to which he was no way privy, he is not Simoxiacus though 
Simoniace promotts'; and as he is not Simoniacus, fo neither Perju- 
rs, for Simoxy ſeldom goes without ſome kind of Perjury. An 
Action was brought upon 5 Eliz. for Perjury before one of the 
Maſters of Chancery, who had power tO take ati Oath. Adjudged 
Puod nibil cap. per breve, And the reaſon was, becauſe he does 
not ſhew that the Oath was in Court. | By Whitlock they were called 
Maſters of Chbaxcery, becauſe they were Pricfts and Clergy-men in 


Chancery, why ancient time: and that was the reaſon that the Lord Chancellor had 


{o called. 
Ci) Luther 
verſ. Hol" 
land. Noy's 
Rep. 


(k) Parſon 
L1tters Caſe 
againft 
Suſſex, 

N:ys Reps 


i lt) Co, "Ito 
120» 


(m) Winch- 
eombs Ca ſe. 


the diſpoſal of the petty Offices of the King, for the preferment 
of theſe Clerks : that was alſo the reaſon that they could not Mar- 
ry until they were enabled by the Stat. 8&c. (7). 
(22.). Parſon L. was convented before the High Commiſſioners, 
and they would put him to his Oath touching Simony (ſuppoſing ir 
to be committed by him.) * And a Prohibition was granted, that 
none ſhall be compelled to accuſe himſelf upon his. Oath ; where 
he is to incurr a temporal puniſnment at the Common Law, or a 
temporal lofs as in that caſe of his Church : So for Vſury. Note 
Dyer 175. in the Mzrgin. And Cock Chief Juſtice, 'vouch'd 10 
Eliz. Smiths Caſe, an Atturriey of that Court. The High Com- 
miſſioncrs would put him to his Oath, for hearing Maſs. And a 
Prohibition was granted:for by that he is to Joſs One hundred pounds 
by the Statute , and a Prohibition was now granted by the Court 


C 23.) If a Stranger, having no Title, preſent per tort, to a 
Church (being void ) Siroxtacally, and'Six months paſs, yet the- 
true Patxon may after preſcnt, forthe Starute' hath made ſuch Pre- 
ſentation. Inſticution,and Induction void, and fo ke is no Incuinbent, 
nor is the Church full (1). Likewiſe, if a Man be Preſcnted, Infti- 
tuted, and Inducted by Simony to a Church, although it be void 
25 to the King, and as to the Pariſhioners, yet it is not void as to 
an uſurper, for he that hath no right ſhall not' preſent thercunts 


Hob.rep, 227+ (mm ). 


(24.) To 


( "Of Simony. 


g5l 


noo | 

(24.) To avoid the deteſtabte Sin of Simony, becauſe buying and 
{clling of Benefices is execrable before God 3 it is therefore ordain- 
ed by the Injunctions of King Ed.6. An.1547. Thatall fuch pcr- 
ſons as buy any Beneficcs or come to them' by fraud or deceit, 
ſhall be deprived of ſuch B-nctices, and be made unable at any 


time after to receive any other Spiritual promotion. And ſuch as /, y;q, Bj. 
do ſcl} them, or by any colour do beſtow them for their own gain ſhop Sparrows. 
or protit, ſhall loſe the right and title of Patronage, and Preſent- Colle&ion 
ment for that time, and the giſt thereof for that vacation ſhall ap- ES &Cs. 


pertain to the Kings Majelty (#). | 

(25.) The Oath of Simory isas followeth, viz. 1. 4. B. do freear 
that I have made ns Simoniacal Payment, Contrad, or Promiſe, di. 
recly or. indiretily by my ſelf, or by any other to my knowledge, or with 
my conſent to any perſon or perſons whatſoever for or concerning the pro= 
curing or obtaining of the Refiory orVicarage of A.in the Diocefs of Lon- 
don. Nor will at any time hereafter perform or ſatisfie any ſuch kind of 
payment, contra@t, or promiſe made by any other without my knowledge 
or conſeut, So help me God, &c. | 

(26.) P. Parſon of R. in the County of I. fued for Tiches in the 
EccleſiaBtical Court before the Ordinary, and the Defendant here 


pleads that the ſame Parſo# was preſented upon a Simoniacal Con- Penn» Caſe. 
trac, and for that his Preſentation, Admitffion , and Tnliitution Be —"_ Rep, 


was void, by the Stat. of 31 Eliz. the Simony was for that it was 
agreed between the ſaid Parſon and another that was Brother to the 
Biſhop of L. and C. who was Patron of the fame Church 3 that if 
he fhould procure three ſeveral Grants of three ſeveral next Avoi- 
dances, to them ſeverally granted, to ſurrender their faid ſeveral 
Grants, and procure the ſaid Biſhop to preſent him when the Church 
became void ( it being then full of an old Parſon being mortally 
fick ) that he would make to him a Leaſe of parcel of the Tithes of 
his Rectory : and the Brother of the ſaid Biſhop procured the ſaid 
Grantees to ſurrender their ſeveral Grants accordingly (the Church. 
being thenſull.) And alſo after when the Church became void, he 
procured the ſaid Biſhop to preſent him according to the firſt Con- 
tra&t,and then the ſaid P. madea Leaſe to him ofthe Tenths, and 
after ſued others of his Neighbours in the Eccleſiaſtical Court for 
Tithes, who pleaded the ſ4id Simoniacal Contract and here Ni- 
chcls Serjeant ſuggeſted, that the Judges Eccleliaftical would not al- 
low of this Plea there 3 but the Court would not giye credit to this: 
ſuggeſtion 3 but ſaid, that if the Eccleſiaſtical Court make expoti- 
tion of the Statute of 31 H.8. againſt the intent. of it, that then 
they would grant a Prohibition, or it they ſhould deny to allow of 
this Plea 5 and for that adviſed him, that his Client migkt offer 
this Plea another time to them. , and if they denied to grant that, 
they would grant a Prohibitivi., (27+): 


The Oath of 
Simony- 


Of Sinony. 

( 27. ) The Patron of a Benetice may be ſued in the Eccleſiaſti- 
cal Court for preſenting his Clerk ( who is allo inducted ) by Si- 
mny, ſor the Statute of Simony takes not off the Eccleſiaſtical Ju» 
oBill.11, Jac, Tisdidtion from puniſhing the party pro ſalute anime (o). And 
B. R, Sr. where the Parſon is party or privy to the Simony, he ſhall be perpe- 
v7. Borers tally diſabled. Alſo if money or other reward be given for the 
Caſe reſol- preſentation, be it with or withcu: the agreement or knowledge of 
ved. the Incumbent, yct it ſhall always diluble him from enjoying that 


(p) Paſch. 179. Church (p). In Wiiſons Caſe againti Bradſhaw it was faid by Do- 
Jac-B.R. Zop- deridge Juſtice, that Simony is a contract either with the Patron to 


5þ- 


 thornes Cale. 1eſent, or with the Ordinary to inſtitute, .and if it be not one of 


—_— theſe it is not Simony by the Common Laws Simoniacus is he 
Rep. pzr-2. Which makes ſuch a contract or promiſe, and he. is diſabled to take 
| any other Bencfice, and (hall be deprived of the Church in which 
he is : But Simoniace promotns, is he whole friend ( without his 
privity or knowledge ) gives money to the Patron or Ordinary for 
his Preſentation vr Inſtitution, and he thall be deprived of the Be- 
nefice to which he is corruptly promoted, but not incapable of any 
other, nor of that, if he ſhall have it duely again 3 and every cor- 

(9) Hill, 21 rupt contract for aright to preſent, is Simony (q ). 
* * (28. In a Prohibition, the Caſe, A. ſeiſed of the Advowſon 


« —- = of the Church of B.the Church being void:C. before the general par- 

verſ. Brad- don 39. Eliz. contrated with him for the Avoidance, who for 

"_ Rol. Tool, granted it tohim 3 and he by colour of this Grant preſented 

" his Brother to the avoidance: This was held to be Simony in the 

Grantee the Incumbent, although he was not privy to the Srmoxy ar 

the tirſt; and Simony was there defined to be Voluntas five deſideri- 

Wi um emendi vel ven dendi pirituslia vel piritnalibus adberentia vel an- 

f L = x4 (r). Or thus viz The Church being void, B, contracted with 

Eliz. B,R. fhe Patron for 180). to have the Preſentation, and thereupon pre- 

Eckerand fented 1, his Brother, who knew nothing of the Simonziacal con- 

Rogers Caſe xa, till aficr his TnduRtion » notwithlianding he was deprived 

Cro- pare 1» jq the Ecclefialtical Court, becauſe he was Simonrace promotus 3 and 

it was held in this Caſe, that if an uſurper preſent by Simony, the 

Moree Caſe Clerk is puniſhable in the Eccleſialtical Court for the Simomy, 

1223, although the Patron doth recover the Advowlon and the Pre- 
ſentation. 

Mich. 13. C 29. ) In the Caſe between the Ring ard the Biſhop of Neor- 

Jac B.R. wich, and S.ker, and Cole, It was faid by Coke Chief Juſtice, that 

Gro. Pa 2. if a Church bs void, and a ſtrarger without the privity of the af- 

ter-Incumbent, procures the Patron to preſent him upon a Simeni- 

acal contra, although that the Aiter-Incumbent be not privy to 

the contra, yet he comes in by Simony; and fo it is, where the 


Incumbent makes a Simoniacal contrat with the Friend or Wife 
of 


m—— 
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of the Patron, and the Patron knows not thereof, and the Incum- 
bent be preſented by the means of him with whom the Contra 
was made, it is Simexy within the Statute of 31 El7z, and the Ring 
ſhall preſent. 
( 30. ) A manwho was preſented by Simory, -Libclled in the 
Ecclcfiaftical Court for Tithes, The Queſtion was , whether 
the Simoxny ſhould be tried in the Ecclcfhiatiical Court , or. by 
the Common Law 3 the point was not reſolved. Note there Simo- 
ny is defined to be fiudioſaveluntas emendi vel vendendi S piritualia _ 8 _ 
vel Spiritualibus annexa and it is either Mentalis vel Conven- ©9* 5 a 
tualis,of both which the Ecclcliaftical Law may Tudge,but the Tem- 
poral Court only of Conyentual Simony, | 
(31.) In Sir Iiliam Boyers Caſe for a Prohibition to the High 
Commiſſion Court, for their examining there upon Oath in Caſe _ 
of Simony, it was ſaid by Coke Chief Fuſtice, that Simonyy is worſe og Jn 
than Felony, it isan enormous offence, if money be paid, for to j,.'2, * 
preſent one to a Benehice, although it be not paid co the Patron, nci- 
ther had he any knowledge of it, yet the Incumbent for this ſhall 
be avoided, and the Patron alſo (hill loſe his preſentation pro bac vi- 
ce, The Statute of 31 Eliz. cap. 6. is fo firongly penn'd againſt the 
Incumbent, that if the Patron be privy unto it, he ſhall alſo be pu- 
nilhed : an Action of Debt was brought in the C.B. the Defendant 
in Barr pleaded, that the ſame was entered for payment of money 
for Simony; yet the Bond was held good ; and we are not torake 
any notice of Simony,this being puniſhable in the Ecclefialtical Court, 
and if they there meddle only pro ſalute Anime, they are not then 
to be prohibited 3 Otherwiſe it is, when they will there examine the 
perſon upon an Article tending to the Title of the Patronage, there, 
in fach caſe a Prohibition lies. 
(32.) Incaſfcof the King againſt Zakar and others, It is ſaid that 
if one be preſented by Simony, and the fame perſon afterwards ob- Paſch. 13- 
taina preſentation from the King, this is not good, for he is now rg ho 3: 
a diſabled perſon to take this Benetice, he hath a leprofie upon him ©" FOR 
by the Statute of 31 Eliz.cap. 6. Like unto that of Gehezi, And 
Coke Chief Fuſtice there declar'd, that notwithſtanding the King 
ſaith, that the faid Incumbent ſhall ill continue, yet the King ſhall 
ave the next preſentation. 
(33) The Lord Winſor ſeized of an Advowſon, granted the next 
avoidance thereof to Doctor G. the Church void, R. F. the Fa» 
ther of H, F, dealt with DoQor G. to permit the Lord Wixſor Paſch. 17; 
to preſent H.F, who knew not of the agreement, who was Pre- Jac B. Re ; 
ſerited, Inſtituted, and Induced accordingly. Reſolved, that this So 
was Simony, and that the King was to preſent by the Statute of cy, par,x. ; 
31 Eliz, The King preſented FAS. ra ag, Inſtituted and — ; 
Bbb ed. 
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ed. RF. the Fatbcr ſued 7.S., before the High - Commiſſioners 
for Mildemeanors, and procurcd him-to be deprived, and Ten days 
after procured a Grant of the next avoidance to F. N. and after the 
deprivation within Ten days procured the ſaid F.N. to preſent the 
ſaid H.F.&c. Reſolved, that the (aid preſentation of the ſaid H. F. 
was meerly void, and that he was a Perſon diſabled by the expreſs 
words of the Statute to accept of that Benetice. 
| (34:) 'For a Prohibition upon a Suit for Tithes,ſuppoſing the Par- 
ſon 'had come in by Simoay, and thereby the Church void, and the 
Fithes not belonging to him: it was reſolved by the Court, a Prohi- 
bition did not lie,for that Simony might more aptly be tricd in the 
Ecclefiaſtical Court. | | 
(35+) The Incumbent of a Church being lick, the Father con- 
tracts with the Patron in the preſence of his Son, for: the next avoi- 
dance for the Son, and agreed'to give him One hundred pounds. 
The Grant is made,the Incumbent died 3 the Son is Preſented; Inſti- 
tuted, and Induced; being ſued for Simony in the Ecclefiaſtical 
Court, he praysa Prohibition, and alledges. the General Patdon 
39 Eliz. which is aftcr the Inſtitution and Induction, - wherein. Si- 
mony is not excepted-; In this: Caſe it was refolved. ' (1.)) Thit 
although the Pardon diſcharges: the puniſhment of Simony, yet he 
may be examined of it by the Ordinary, and deprived for it : But 
itwas (2) Reſolved in this Caſe, there was no Simoxy , for the 
Father might buy the next avoidance and preſent his Son, and it is 
not Simo1ny in any to buy an Advowfon;: therefore the Prohibition 
was granted. | 
(36.) In Dcbtupon an Obligation to perform Covenants. That 
7.B. Son of W.B, ſhould marry A. the Defendants Daughter : In 
conſideration of which marriage, the Defendant amongſt other Co- 
venants, Covenanted, that he would procure the ſaid T. B. to be ' 
Preſentcd, Inſtituted, and Induced into fuch a Benetice, upon the 
next avoidance of the Church, and the breach was ailigned, for 
non performance of the faid Covenant, in procuring him to be 
Admitted, Inſiituted,and Induced : It was demurred to by the De- 
tendaut, becauſe the Covenant is againſt Law, being a Simontacal 
Agreemert, and 2 Bond.for performance thereof is not good. Re- 
folved, it ir had appeared to have been, that in conlideration of the 
Marriagz: of his Son, he would procure him to be Admitted and 
Inftitutcd into fuch a Benefice, that had been a Simoniacal ContradQ, 
and had avoidcd the Obligation but here this Covenant is not in 
confideration of the former Covenant, nor depending thereon, but 
tis a mccr diſtin Covenant of ir ſelf, and independent upon 
the former 3 and withcut a ſpecial averring or ſhewing that it was 
a Simoniacal Contra&, it ſhall not be intended, but it may be a 
Covenant 


s —_—— 
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Covenant upon a good conſideration, And it was adjudged for the 
Plaintiff. 

( 37.) In the foreſaid Caſe of the King againſt Zakzr alias Secher 
and, others, it was faid/by Coke Chicf Juſtice, that it is pur for a 
Rulc' in Green's Caſe, that it one preſents Simynizre to a Church 
of the Kings, and.the King after wards preſents, - jrre Sim: njace this 
is a. void Preſcntment, 'becaule he hath miſiakin his Title , but he 
ought to preſent jure Patrouatus, not ratione Simoniace Preſent aus. 
And asto thediſability ofa Simoniacal perſon by the Statute of 2x 
Eliz.cap.6. Four things are to be obſerved upon this Statute. (1, ) 
The Preſentation to be void. (2.) The King to have this Preſent- 
ment, (3.) A Fine'to be impoled by way of Forfeiture. (4 ) The 
party preſented to be utterly diſabled. For where there is matter 
of Simony, if there be Fraud in the Incumbent, or if Money be gi- 
ven for the Preſcntation, though it be unknown to the Incumbent, 
to this let the Patron look 3 the Incumbent ſhall be rem.»ved. Tn 
this Caſe the whole Court agreed clearly in this,that the perſon party 
prelented by Simony, the preſentation is meerly void, and that the 
ſo preſented is utterly diſabled for ever.by the Statute of 31 E1iz.c.6. 
to take the ſame Benefice,to which he is preſented bySimony,and that 
he is incapable to have another preſentation to the fame Benetice. 

(38.) The words | Preſent or Collate | in the Stat. of 31 Eliz. 
c. 6, are not intended (ſays the Loxd Coke) onely where the perſon 
preſenting or collating, hath right to-preſent -or collate, but alſo 
where any perſon or perſons, Bodies politick or corporate, do u- 
ſurp and have no Title to preſent or collate and that fo it was ad- 
judged in caſe where the ufurpation was to a Church of the King. 
Sed quando Preſentatio & Jus Patronatus ſunt Temporalia Queritur 
quomodo fit Simonia per donum pecunie pro iliy : Reſpondendum eſt, 
Dnod Tur Patronatus & Preſentatia dicuntur Spiritualia,veſpeGu rei, 
ad quam preſentatur, que Spiritualis eft, - Vide Lindwood. cap. de 
Furejurando. fo. 80, He ſays further, that there is a diverſity be- 
tween a preſentation or collation made by a rightful Patron and an 
uſurper, For in Caſe of a rightful Patron, which doth corruptly 
preſent or collate, bythe expreſs Letter of the Statute the King thall 
preſent:But where'one doth uſurp, and corruptly preſent or collate, 
there the King ſhall not preſent,but the rightfulPatron:For theBranch 
that gives the King power to preſent, is onely intended , where the 


Buiftr. ub 
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rightful Patron is in fault But where the rightful Patron is * 


in no fault, there the corrupt at and wrong. of the uſurper ma» 
keth the Benefice , &c. void , but taketh not away the Lawful 
Title to preſent from the rightfulPatronAnd fo it was adjudged Mich. 
13, Fac.in Quare Impedit,between the King & the Biſhop of Norwich, 
Tho,;Cole, and Rob. Secker, for the Vicarage of Haverel in Suffolk, 
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Of Simony. 


( 39.) TheCanon Law looks upon Simony as a kind of Herefee, 
imo Simoniacos veluti primos & precipuosHereticos ; Rebuff de Si- 
mon. in Reſign. nu 12. and excommunicates all Simoniacks to that 
degree as not to be abſolved but by the Pope himſelf j nor by him till 
at the point of death, ----extra, cum fit deteſtabile de Simonia, 
And are ipſo jure deprived of that Benetice wherein the Simony was 
Committed : ----extr, ibid, And this holds true as well where 
the Simouy is only Conventional or by Compag, as where it is re- 
al & per pecuniam numeratams albcit there are ſome DD. who 
will not agree that a meer Conventionel Simony (hould incurr a De- 
privation, although they conteſt it not as to the real Simony, vis, 


" cum aliquid datur, Caſſad. in Deciſ. 5, de Conſt. But in the Coun- 


cil of Conftans ( touching this Matter ) there is nothing ſaid de da- 
zione as to Deprivation,but only to as Excommunication 3 whether 
therefore it be a Conventional ora Real Simony, a Preſentation or 
Collation in conſequence of either, ts ipſo jure void and null accor- 
ding to that Law. Rebuff. ubi ſup. au. 10. It is worth an Aſte- 
rick to obſerve, what an excellent expoſition Reb»ffu the Canoniſ 
to this purpoſe makes on Meatth, 21.12. ( poſſibly more like a 
Lawyer than a Divine) he ſays, that by the ſellers of Doves, is 
there meant, ſuch as endeavour to make ſale of the Sacred Impoſi- 
tion of hands: And by the Money-Changers are intended ſuch as 
ſell Ecclcliaſtical Benehces : And pleaſing himfelf in this conceit, 
breaks out into a Peice of Eloquence, vis. Nuſquam reperitnr (qued 
ſciam) Dominum tanta ſeveritate, tam diſtriia ceuſura Fuſtitie 
peccatores corripuiſſe , non ſolum eloquioincrepans, verum etiam fa- 
fo flagello de funiculi verberans omnes eliminavit de Templo; and 
thence moſt infallibly inferss, that our Lord and Saviour Feſis 
Chrift the Redeemer of Mankind, did caſt out of the Temple all 
Simoniacal perſons, and ſuch as fell and make Merchandize of 
Eccleſiaſtical Benetices. —— Rebuff. de EleR, derog. lit. d. in verb. 
Nonnulle, 

( 40 )) This moſt deteſtable Evil of Simony, may poſſibly 
( though rarely )) be found in Ordinations ;, yet is moft frequent- 
ly negotiated in Preſentations (Roman EleQions and Poſiulations ) 
Collations, Reſignations, and Permutations of Eccleſiaſtical Bene- 
tices. It is ſuppoſed that it hath it's denomination from Simon Mzx- 
gu for theſe three Reaſons, ( x.) Becauſe he was the firſt, that 
in the New Teſtament we meet with, that was ever infeed with 
that Crime, ('2.)) Becauſe he was the ſuperlative Offender in this 
kind' above all others that were anciently guilty thereof, for (as 


Aug. traft4o. Auguſtine faith) he would buy. the Holy Ghoſt on purpoſe ta 


in Johan. 
- Nume22, 


ſell the Holy Ghoſt. But thoſe that went before him ſold only. 
fome created Spiritual thing, as Bolaam would have fold his 


Pro- 
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Prophchie 3 and Gebazi .Servant to Eliſa, that healch which ; : | 
he obtained from a Divine Power for Naamax. the Syrian. (3. 2308 $» 


Becauſe Simon ſeemed obſiinately to perſiſt in ſuppoling this thing 
fo be Lawful, and fo therein he chence became. an Heretick, and 
as ſuch is generally condemned by the Fathers. The Dchnition 
which Panermitan makes of Simony ſeems defeRive. according to 
'Teſſis and other modern Authors Panormitan. detines it - as a- 


forcſaid) to be ſtudioſam voluntatem emendi vel. vendendi aliquid 


Spirituale, vel Spirituali aunexum, opere ſubſecuto. But to make 
the definition adequate to the thing, / there ſhould .be added to it 
(pretio temporali; ) for it is ſuppoſed, that if one Spiritual thing 
be given for another, in that Caſe it is not properly Simony, be- 
cauſe the Turpitude of this Evil conſiſts in this, that Spiritual 


things, which in their own Nature are ineftimable, are here eſti- 


mated at a Carnal, Humane, or Temporal price, which valte 
or price the Law makes threefold, viz. Pretium muneris, as Mo- 
ney or- ought elſe that may be (old for Money : Pretium lin- 
g#4, as undue and undeſerved Praiſe , or immoderate Flattery : 
Pretium obſequii, as ſome ſervice done, or to be done for the 
Patron in matters Temporal; or as when a Chaplain ſerves a 
Biſhop domeſtically without any Stipend or Salary, or remitts 
it on purpoſe that a Benefice may be beſtowed on him 3 which 
by the expreſs Letter of the Canon Law is no other than $Si- 
mony. C, ſunt nonnulli. 1. q. 1. So likewiſe as: to the Preti- 
um lingue , that Law is expreſs againſt it , That Rogans pro 


indigno ut Beneficinm obtineat, Simoniam- committit ;..difte-cefunt 


#onnuulli. & c, tuam, de atat, & qualit, AS to that Mental 
Simony which Navarr. cap.23. ##. 102. And Cajetanalſo, verb. 
Simonia , and others would have to be one Member of the Di- 


ſtinQion thereof, it ſeems to be wholly reſcinded by the two laſt. 


words of the Definition,opere ſubſecuto. It is alſo the more recei- 
ved Opinion 2morg the DD. that to refign a Benefice into the 
hands of the Ordinary in favour of a Third Perſon, with this 
Clauſe ( 101 aliter nee alias) is: Simony; the Reaſon they give is, 
quia omnis patio in Ppiritualibus Simmniam- continet. cap. fin. de 


PaJJu, & cap. ex parte. 1. de Offic. Deleg, To conclude, the Ca-- 


non Law in this point of Simony is of a farr wider extent than the 
praQtice with us is capable of comprehenſion 3 remembring, there- 


fore we are in an Abridgement, we may abuſe the Reader in per-- 


plexing him with Exotick Queſtions in reference to this- Sub- 


Kk&t, As whether every Sale or Exchange of Spirituals for Tem-- 


porals be Simony? Whethcr an Exchange of Spirituals for Spi- 


rituals be Simony ?? Whether there be any Simony. Fure Hu-- 


24u0 , and by what Contracts it may be diſcerned ? ——_— 
CNeE- 
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the Pope may be Sinoniacal, ©,Whether it be Simony to give mo- 
ney for the Sacratnent vpon. a Death-Bed ?£ Whether it be Si- 
mony in the Ordinaries or their 'Officials to take money for Let- 
ters of Ordination under Seal ? Whether it be Simoxy in Ec- 
cleſiafticks to take money for  Sermrvns or Theological Dofrines ? 
Whether -it be Sinr9ny to relign a B:nthice reſerving a Penſion out 
of it? Whether it be Simony to refign or beftow a benefice 
upon Truft or Confidence? With diverſe other ſuch Queftions in the 
Canon Law, relating to this Subje&, the 'Solutions whereof are 
not of any moment to its who are out of the Pope's Dijoceſs, 


© 1CH AP. <L. n 
Of Blaſphemy and Hereſie: 


r. What Blaſphemy is, aud whenceſo called. 

2. The ſeveral puniſhments inflified ox Blaſphemers, 

2. How many ways Blaſphemy may be, 

4. What Herelie.is ; .a Conjetiural derivation of that word Herefie, 
it is Threefold. : | h "ITE 

5. What ſhall be accounted Herefic 3 what the Lollards of old were, 

. aud wbyſo called, 

-6. I: whom the Jariſdifiion of Hereſie properly reſides. 

7. A Heretick convitied , and ſo perſiting, whether according to 
Law combuſtable, The reaſon of that ſevere Low ; Henebe is 
Lepra anime. = 

8. An Alpbabetical black Catalogue of Hereticks 3. thetr Errors, He- 
I Blaſphemies ; aud the times wherein abey pefter*d the 

_ Warld. 

9. A Catalogue of Jewiſh Hereticks , but #0t in any Alphabetical 

manner as the former, 


(1.) LASPHEMIA, Bacaqpnuie, Tees 7 Breglyy Th on- 
B way, quod Iedat faman... Sxaognues is 45 it were;Bacahy 
mnvohunr, to hurt anothers fame or reputation: Suidds 
interpretcth Satrgnu©®: 5 cs ©:3y iZorndicoy, one who injurcth God 
with contumelious words, , which is when - men detract from God 
the honour due unto him, or attribute any evil to.him. Blasphema- 
re, ft tacitevel expreſſe, uerbo vel ſcripta, contra deum atiquid contu- 
melioſum dicere, Navar. cap. 12, ##. $T. Blaſphemia eft injurioſs 
in deum lecntio, vel contumelia in deum verbo irrogata. Leſs.lib.2, 
de Bloſph. This is cognizable in the Eccleſiaſtical Juriſdiction,and by 
the 109. Canon of the Eccleliaſtical Conſtitutions of the Church 
of England, is' among other notorious Crimes to be certified 
into Ecclctiaftical Courts by way of preſentment, in oxder to pu-- 
.nifkment according to Law. . 

(2.) This Crime of Blaſphemy was fo odious to the Emperor 
Tuſtinian, that he ordained, that the Blaſphemer ſhould undergo 
ultimum ſupplicium, be puniſhcd by death, for he made it capital.. 
Anth. ut non Luxur., Coll.7. By the Eccleliaſtical Laws of Keneth ( 
King of Scots. An. 840. It is provided, that he that Blaſphemeth 


againſt. 


ſhall have his Topgue cut out. (2). Blaſphemy is ſpeaking Treaſon cil.An,849,. 


of Blaſphemy and Hereft. 


againſt the. Heavenly Majeſty, the belching out of execrable words 
againſt God, whereby the Deity iz reproached. Baldws ſays that 
Blaſphemy is a kind of -Hereſic. Bald, in L. Qui accuſationem C, 
Dui Accuſe non poſſe. for which a Lay-man is Anathematized by the 
Church of God, .and a Clerk depoſed from all Ecclcfiaſtical Orders. 
Can. fi quis per capilum., 22.9.1. The Caron Law ſeems rct ſevere 
enough in the puniſhment of this Crime, probably for that they of 
theRoman Church do hold, that there is a' Blaſphemy againſt Saints, 
and Blaſphemia Dei vel ſanforum hath but one and the ſame pu- 
niſhment with them, and that is a ſolemn and publick penance if 
the Blaſphemy were publickly committed. ' Extra. de Maledift. c, 
ſtatwimus, And that the World may know how they abominate 
this{in of Blaſpbemy, they put the Queition and-demand, whether 
any Prieſt inferiour to a Biſhop, can abſolve a man from this fin ? 
for anſwer they diſtinguiſh and ſay, that if the Blaſphemy be pub- 
lick and notorious, it cannot be abſolved but by a Biſhop; but if 
it were only private and occult ( non in platea,nec in camera mul- 
tis audientibus) then every Pricft may ablolve it. Ant. de pe. & re, 
fi Epiſcopus. lib, 6. Steph. dt Gaeta Reper. in c; ad Liming. 30, q. 1.nu, 
139. Aquinas teckons it among the Mortal tins, 

(3+) Lindwoed in his Provincials fays, that that is Blaſphemy 
que dicitur irreligioſa reprebenſio, detraflio,vel vitnperatio, but (ſays 
he) to ſpeak properly and firictly, Blaſphemare, eft Deo injuriam 
irrogare, which may be done three ſeveral ways, (1). Aliquid 
atrribuendo quod dev non convenit. (2. ) Abe removendy quod 
deo convenit, (3.) Creature attribuendo illud quod eſt proprium deo. 
Lindw. de Offic. Archipr, e. 1. verb, Blaſphemia.'\ In the Primitive 
times this {in was puniſhed by a:delivering the: Offender over unto 
Satan, which was an Eccletiaſtical cenfure by the Greater Excom- 
munication, whereby the Offender became' unto others as an Hea- 
then and a Publican. Me1.18.17. and whereby he is diſtranchiled of 
all the Priviledges of the Church. | 

( 4.) Touching Hereſie , there are various conceptions as to 
the derivation of that word 3 ſome are of opinion that the word 
comes from ( Error and refiw and that from thence comes | He- 
reticu| thatis, Errans a Kedlo five Refiitudine Fidei Catholice, |.2. 
in fin. C. de Heretic, Others will have the word Herefis to be 
from [heriſcor] that is [divido,] and thence Herefie to be Diviſio ab 
unitate Fidei, Azo. Sum. C. eod. tit. Others will have it tobe from 
[hereo & Error,] thence Hereſis,quaſi adheſio Erroris, and Hereticus, 
quaſi adherens Errori, for Error of it ſelf doth not make an Heretick, 
but adbering to an Error doth. Lindw. de Heret.,c. 1. And others 
there are, who do: conceive that the word | Hereſis ] dicitur ab 


EleJione, becauſe an Heretick doth chaſe to himſelf that Opinion 
whtch 
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which he thinks is beſt for himſelf (6). And he that inclines to this #) Hieron. 
pp 24 Q-3s 
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Opinion, ſeems to be leatt in: an Error, for 'Hereſfis is from the 
Greek eaxpeore Optio, vel eletiio, ſells, ab aigyucr Eligo. Hereſie is 
an Opinion repugnant to the orthodox Dofirine of the Chriſtian Faith, 
obftinately maintain'd and perſiſted in by. ſuch as profeſs the Name of 
Chriſt, . that Hereſie which is commonly called: Hereſis u1iverſa, or 
Hereſie in ſenſu largo is threefold, and doth confift either in a mans 
heart, or in his moxth, or in his works. Under the firti of theſe 
are comprized- all ſuch as are Chrittians only by Name, but not fo 
in truth and-in deed : under the ſecond are comprehended all vain 
Swearers, Covenant- breakers, and indevout approachers to God 
in his Worſhip: under the third are contained 31] Hypocrites, whoſe 
counterfeit devotion without any lincerity in the heart, conſiſts only 
in the fimulation of an external work ;' all theſe are by Lindwood. 
underſtood ina large ſenſe as Hereticks Lindw. de Offic. Archipr.c.s 
gloſ. in ver. Hereſis. But theſe are not the Hereticks here meant or 
intended,, nor indeed are they Hereticky in any proper ſenſe, where- 
by we commonly underſtand ſuch as Hereticks, who maintain and 
perſiſt in any Opinion contrary to the True, Orthodox, Catholick 
Faith,or any of the Articles thereof grounded on the word of God. 

(5+) Bya Provifoin the Act of 1 Eliz. c. 1. no matter or cauſe 
(hall be adjudged Herefie, but ſuch only as hath been fo adjudged 
by the Authority of the Canonical Scriptures, and by the firſt four 
General Councils, or by. any other General Council, wherein the 
ſame was declared Herefie by the expreſs and plain words of the Ca- 
nonical Scripture, or ſuch as ſhall hereafter be determined tobe 
Hereſie by Parliament, with the affent of the Clergy in their Con- 
vocation, as appears by the ſaid Statute 3 the occaſion of the making 
whercof was ( as ſuppoſ'd by reaſon of an Indi&tment againtt 
certain perſons called Lollards,. upon the Statute of 2 H. 4. c.15. 
Whoſe Opinions were (1,) That it was not meritorious to go in 


Pilgrimage to St. Thomas, . nor to St. Mary of Walfingham. Nor £*//4rd* 
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(2) To adore the Image ofa Crucitix or of Saints. Nor (3) To 
confeſs fins to a Prieſt, but to God onley, &c» 

(6.) Sir Ed. Coke in the third part of his Inſtitutes. cap. 5. doth 
aſſert, thatboth by the Books at Common Law, and by Hiſtory 
it doth appear, that an Heretick may be convicted before the Arch- 
biſhop and other Biſhops, and other the Clergy at a General Synod 
or Convocation. Brad, Lib. 3. fo. 123, 124. in Concil, Oxon. New- 
burgh. I. 2. c. 13. 6 H. 3. Stow, Hol. 203. 2 H. 4. Rot. Parl, nu.29. 
Sautries Caſe, F.,N.B. 269.2. 1El.c.1. And the Biſhop ofevery 
Diocels may cnvid any for Herefie, and fo might have done before 
the Statute of 2 H.4.c.15, (c) Forthe Dioceſan hath Juriſdiion 
of Hereſie, and ſo it was praGiifed in all Q.:Elizabeths Reign : and 

Gece *. ac- 
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accordingly.it was reſolved by all the Jultices in 'the the Caſe of Le-' 

gate the Heretick (4 ); And that upon a convittion before the 

(d)By Fle- Ordinary of Hereſie, the Writ de Heretteo comburendo did lye (e). 

ming Chief Without theaid of the A of 2 Hl. 4. &. 15. it ſeems the Dioceſan 

ET Chief could Imprifon no perſon accuſed of Herche, but was to proceed 

Baron, #4 againft him by the cenſures of the Church. And now ( ſays the 

liams, and Lord Coke in the: forecited place ) Inas much as not only the (aj 

Coke Juſti A@of 2 H. 4. but alſo that of the 25 H. 8. c. 14. are repealed, the 

ces. Hill.9- Dijoccſan cannot Impriſon any perſon accuſed ot Hereſie, but muft 

fel Ham- proceed rgainſt him as he might have done before theſe Satutes, 'by 

mond, the cenſures of the Church, as it appears by the ſaid Aﬀtof 2 H. 4. 

21 Eliz, Holl- c,15, according to Sir Ed. Coke in that place: aforeſaid:: where he 

hd bt <> alſo faith, thatnoperſon at this day can be indicted or impeached 

boy ſupra of Hereſie before any Temporal Judge, or other that hath Tempo- 

ral Juriſdiction. But every Archbiſhop of this Realrm may cite 

any pezſon dwelling in any Biſhops Diocels within his Province for 

cauſes of Herefie, if the Biſhop or other -im. mediate Ordinary 

(f) 23 H.8. 9, fhereunto conſent, or if that the (ame Bithop or other immediate 
& Co. ubi ſup. Ordinary or Judge do not his daty in puniſhing che lamie(' 19. by” 

(7.) Again, Sir Ed. Coke in the forementicned place afhrims, that 

it appears by Brafox , Britton, Fleta, Stanford and all the Books 

of the Common Law, that he who is duly conviced of Herefic,ſhall 

be burnt to death, Mir. c. 4. de Majeftly. Brat. nbi ſup. Britt. c. g. 

Fleta. I. 1.c.35.: Reg. F.N.B. 269, But the Ecclehaftical Judge 

cannot” (as he ſays) at this day commit the perfon that is convie of 

Herefie, to the Sheriff (albeit he be preſent) to be burnt z but muſt 

have the Kings Writ De Heretieo Comburendo according to the 

Common Law. F, N. B. 269. Kot. Par. 2 H. 4. na. 29. Sautries 

Caſe. Bre. de beret, Combar, .per Reg. & Concil. in Parliam. The 

reaſon Sir Fd. Coke gives, wherefore Hereſre is ſo extremely and 

 fearfully puniſh'd is, for that Gravims eft eternam quam Temporalem 

(e) 2 Mar.tite L.edere Majeſtatem : And Herefis eft lepra anime. | (g). The party 

___— duly convicted of Herefie, may recall and abjure his Opinion, and 

ſopra thereby ſave his life, but a relapſe is fata). And if the Heretick will 

not (ſays he) after conviction abjure, he may by force of the ſaid 


0 


() Co. ubi Writ be burnt without abjuration (6), 2 FH. 4. Rot, Part. N. 24. 
wy m_ * A Writ was iffiied by the advice of the Lords Temporal in Par- 


ſupr. liament tothe Sheriffs of London, and ſubſcribed per ipſum regem 
| & concilium in Parliamento, by which the Sheriffs were command- 

£d to burn F/lliam Sautre, who had been before condemned for 

a relapſ.d Heretick by the Archbiſhop of Canterbury Apoſtolice ſe- 

dy Legatum, and other Suffragans, and all'the Clergy of that Pro- 

vince, in Concilia ſuo Provinciali Congregat. juris ordine. Note 

1 Elis. cap. 1. Proviſe, thatſuch as have Juriſdiction by Letters Pa- 

tents, 
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tents, ſhallnot have power: to Judge. Hereſie but in ſuch Caſes. as 
have been before adjudged, &c, or ſuch as (hall hereafter be ordered, 
judged, and determined to be Herefie by the High Court of Par- 
liament of this Realm, with the aſſcnt of the Clergy in their Can- 
vocation, as atorecſaid. Before a mani (hall be adjudged an Heretich, 
he ought tobe conviged by the Provincial Synod, for the Com- 
mon Law doth not take notice what is bereſie, If an Heretick con- 
vict (hall after abjuration rclapſe into rhe ſame or any other Hereſie, 


and thereof be convict again, the Writ De Heretico Combureudo 


may be directed to the Sheriff after the party is delivered by the 
Clcrgy unto the ſecular power. And by the Statute of 2 A 4.c.15, 
Every Biſhop in his own Diecels might ( as aforeſaid ) convict a 
man of Hereſie, and upon another conviction after abjuration, might 
by. the Sheriff proceed unto comburation. But that Statute is re- 
pealed by the Statute of 25 FH.S. e. 14. vid. co. lib. 12, ina Caſe 
of Herefie. Note 2 Ma. tit, Herefie. Brook per amnes Juſticiarios 
& Baker & Hore, The Azchbiſhop in his Province, in the Convg- 


cation, may and dpth uſe to convict Herefie, by the Common Law, 


and then to put them convicted into Lay-hands, and then by the 
Writ De Heretico Combutendo they were burnt; but becauſe it 
was troubleſome tocall aConvocation,It was ordained by the Statute 


' 2 H.4.cap.i5. That every Biſhop in his Dioceſs might convict He- 


reticks, Andit the Sheriff was preſent, he might deliver ſuch to 


be burnt without the Writ aforeſaid 3 but if the Sheriff were ab- 


ſent, or he were to be burntin another County, then the ſaid Writ 
ought to be had, whoare Hereticks, vid.11.H.7, Bock of Entrier, 
f0.319. vid. Doflor and Stw. lib. 2. cap. 29. Cofin. 48. 2. 10 2.P, 
& M. cap.6, Allo 3 F.N.B. fo. 269. And the Writ in the Regilicr 
proves this direatly, 4 BraQonl.3. cap.g. fo. 123,124. Andit is 
alſo true, that every Ordinary may convent 'any Heretick or Schiſ- 
watich beſore him proſalate anime, and may degrade him, and cn- 
joyn him penance according to Eccleltaftical Law ; but upon ſuch 
conviction the party ſhall not he /burnt, Note (fays the Lord Coke 
in the ſame place) that the makers of the Ad of 1 Eliz. were in 
doubt what ſhall be ' deemed Herefie or Schiſm, &c. ' and therefoxe 
the Statute of 160 Eliz. provides, thatnothing ſhall be deemed He- 
refie, but what had been ſo.determined by one of the four General 
Councils, the word of God, or Parliament. 'vid..Fox in Ed. 6. and 
Britton, 5 Ed, 1. lib, 1. cap. 17. and with this agrees the Statute, 
2 H. 5. cap. 7. 23 H.7.9. 25 H.8.c.14. The proceedings in the 
commencement and end was altered by the Statute of 25 H.8. Then 
came the Statute 1 Ed, 6.cap.12. and that repealed'5 K.2. 2 H,5. 
and 26 H.$. and the 2 H.q4. and by general words all Statutes con- 
cerniog matter of Religionz then the 1 & 2. P. & M. cap. 6. Revi- 
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ved the 2.H.4.by which the 25. H.8.lokt it's eee; the ARt 1 and 2 'p 
and M,-ap.8, cxpreſly repealed. 21 H.8.23. H.8. 24.H.8. 27:H.8, but 
the 25. H. 8. cap. 14. was not repaled, being repraled before by 
the 1. Ed. 6. yetin the end of that long AR thereis a general clauſe 
ſufficient of it ſelf to rep:al the At 25. H. cap. 14. without more; 
Then, the 1. Eliz, cap. 1. repeal; the 1 and 2'P. and M. except 
ſome Branches and in the ſame Ait is enaded, that altother 
Statutes repealed* by the: ſaid At of Repeal rand 2 P, and M. 
and not in this Ad ſpecially revived, ſhall remain repealed. But 
the 25. H. 8, cap. 14. was not particularly revived, and therefore 
remains , repealed. And aſter the ſaid Statute 1. Eliz. repeals the 
AG I and 2 P. and M, of reviving of three 'As for puniſhment 
of Herclies; fo that now at Common Law: (according to the Lord 
Coke ) none can be burnt for Herefie, but by Conviction at a Con- 
vocation. After this, viz. Hill. 9. Fas. the Atturney and Solli- 
citor conſulted with him whether at this day, upon Conviction of 
an Herctick before the Ordinary, the Writ de Heretico Comburen- 
do lieth, and it ſeemed tohim' to: be clear 'rhat it did nor; for the 
Hill. 9. Jac. Reaſon and Authorities that he had reported Trin. 9, Face. before. 
Co. lib.i2. But after, they conſulting alſo with FFeming Chief Jaltice, Tan- 
field Chief Baron, and Williams and Crook Juſtices : | And they, 
upon the report of Dr. Cofins, and ſome Pretidents in Queen El:i- 
fi) Eoke lib. Sabeths time, certified the King that the ſaid Writ lieth (#). 
12. Caſe ff (8.) Since the Devil in his Serpentine Policy firſt negotiated the 
Hereftes Fall of Man, there have ever been ſuch as have gone forth, like the ly- 
ing Spiric in Ababs falſe Prophets,whereby many,as he was,are decei- 
ved tothcir own Ruine 3 theſe are the Divels Emiffaries, Active in 
ſowing Tarcs among theWheat, whom we.commonly call Heyreticks, 
a Black Catalogue whereof inan Alphabetical Method here follows, 

Acatiani and Semi- Arriani,they held that the Son was a Creature 
made by the F ather, and that Chrift was like to the Father in Will 
but not in Subſtance. This Herelie began by Acatins (not the Ex- 
2ycbiax ) Biſhop, and Succeſſor to. Exſebius in Ceſaria ; and was 
condemned in the Council of Seleucia. 

Acephali, fo called becauſe they had neither Biſhop nor Prieſt for 
their Head, and were Branches of the ExtychianHerefie. They re- 
zjcRed the Council of Chalcedon, and denied the two Natures of 

An. 174% Chriſt. They defpiſed all Congregations and the Sacraments, ' 

Adamiani, lo called from their going naked ta their Aſſemblies 
( in imication 'of Adam in. his Ionocency ) to. which Eſtate they faid 
Chriſt had reſtored Mankind. They, condemned Marriage and had 
Women in common, with whom they lay promiſcuouſly after the 
Light put our, They held that we ought not to pray to God, be- 
cauſe he knows our wants without Praycr : And called their - 

{cmbles 


ſemblies that | Paradice which God had, promjſed- t&the ,Blefled 

They had-their Conventicles ,in, ſfubterrancan,places, , ealled Hypis 

canſtz, becauſe that under the place of their Megjings, a Furnace 

of Fire was kindled to. warm the fame , where. they .uncluthed 

themſelves when they entercd into it, -and ſtopd naked, -both Men 

and Women, in imitation of Adam and: Eze before the Fall. - This 

Hercfie was firſt broach*'d by one Prodicys, a Gnoſtick, - There! was 

alfo the Hereſic of Adamiter, promiſcuous, in.their, Luſts, begun or 

rather revived by a Picard of Gallo-Belgia in the year 1341 7 
tins, a Syrian of Antioch, and Prieſt of that Church, ſucce(- gy, 259. 

ſor to Arius, to whoſe Errors he added, and was degraded, and 

went into Cicilia, where he publiſhed. them, and was, baniſhed by 

the Emperour, and recalled by Fuliax; ,jn hatred. to the Chriſtians. 

He held Cbefides Arrianiſm) that God was comprehenlible; and that 

Chrift was unlike the Father in all things,and ſpake uncouth things of 

the Trinity, and was juſily called an Atheiſt. He was condemoed in 

the Seleucian Council in the year 359. and contuted by Epiphanine, 

 Agmete, they held;that the Divine Nature: of Chriſt was igng- 32+ 59'+ 

rant of ſome things, as of. the day of . Judgement, ,and denied per- 


fcion of knowledge to the Sonof God in his Divine Nature. 7 ij 


Almaricani, from Almaricus of Carnotumin France; who utter- 
ed Blaſphemous opinions .concerning. Goy, ; that he was the Eſſence 
of all Creatures, and, the Soul of Heaven, and that all Creatures 
ſhould be conyerted. into the , Subſtance . of Gpg again: ;.,Thefe 
Hereticks, approved of all Uncleaneſs under, the Veil of; Chaſtity. "ann 
Alogi, they rejected the Golpe), and the Reyglation of St. Fohuy © 77 
ſaying that they were written by Cerinthus, and denicd Chrifs to 
be the Word, as alſo his Divinity. EET TTY PREY 
Angelici, Theſe Hexeticks were Angel- Worſhippers ; Epipha- 
ius who ſpeaks of.:them, better knew their Name than. the origi 
na] of their Sect. 1, | | br wad 
Anomei,” a Branch of the Stock of the Arians ;; the pringipal 
Authors were Acatius, Eunomiaus, and Aitizs. This was. in the 
fourth Century 3 Sozom. 1.4. c.22, 2 h05 a ame 
Anthropomorpbite,theſe H:reticks were the Diſciples of the Andea- 99% 
Mi 84.370. and revived their Herclie, fo called of Audeus a Syrian, 
wha lived in the end of Ariay his time. They Blaſphemouſly held 
that God had a body like unto Man. ThatDarknelſs, Fire,and Water 
wereEternal.They refuſed the congregation of theOrthodox Church 
& admitt:d greivous Sinn2rs tg the Communioa without Repentance.. 
Amntidicomarianite, theſe ſuppoſed that after the Nativity of our 
Lord, , the Virgin Mary accompanied, with her. Husband Feſeph., 
and did bear Childreg,-to him. . 4ngu/t. de here. of which . opi- 
nion was Helvidius, 1t is faid, that the opinion of the gs. of 
| £ 
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An. 37% 


An. 183. 
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the Charch'was,that'as ro man did lie in-the Sepulchre wherein 
Chriſt was buri-d, before him: So in the Womb whertinhe was 
conceived; no man was conceived after him; and that the Fathers 
by the words in the Apoſtolick Symbol underſtood, that he was 
born of Mary a perpetual Virgin; And that by the Brethren of 
our Lord in the Holy Scriptures, is meant ( as is generally held) 
the: Kinſmen of the Lord according to the Fleſh, 
b Amrinitarians were thoſe Hereticks who denied the Blefſed 
rinity. | 
'ApbagrNzyrer, theſe were a Branch from the Root of Emry- 
cher ; They ſuppoſed that theFlefh of Chrift was void of all kind of 
Homane Infirmity. © The Emperor Faftinian was faid to be taint- 
ed with this Herefie in his old age, by bearing fo much with 
= Empereſs Theodora , to the great Advance of Extyches his 
I Or. F 
Apelies, a Diſciple of Marciov, yet could not agree with his Ma- 
ſter in all things, for he agreed that Chrit had a true Body, but 
not'made of the Subſtance of the Virgin Mary, but of the four 
Elements, and that after his Refurrecion he diſſolved into the 
four Elements, and then return'd to Heaven from whence he came 
Eprphan. | | : 
Apdinaris, Biſhop of Laodicea in Syria, fo Rifffin. 1.2. ©, 20. 
yet it is faid of him, that miſſing of a Biſhoprick he fell into theſe 
Herefics; vis. That Chrift had not Humane Fleſh from the Virgin, 
bur from Heaven: That he had a Humancbody but not a Soul:Gon? 
founding: the Perfons in the Trinity: That Chrift had no Humane 
Wil: "That Souls begat Soules: That after the Refurredcion, all 
the Ceremonies of the Law ſhould take place among the Godly. 
Apoſtolici, theſe Hereticks condemned Marriage, and held the 
Apoſtles tobe all unimarried © They made al!l things to be common : 
They uſed, Apochryphal Bookes for Goſpel : They refuſed ro 
recervethoſe into the Church who had lapſed after Baptiſm? They - 
would not'have  Poſſ:ffions, but rejoyced m voluntary Poverty : 
and gave Sentence againſt themſelves that they were unclean, be- 
eaufe they were procreated by ' Marriage. WE 
Ayuariti, theſe were certain 'Hereticks, who inſtead of Wine re- 
ceived Water in the Holy Sacrament, - This was in the days of Cy- 


an. | | 
Arixs, i Lybian, and a Prieft or Presbyter of Alexandria, he 
fad that Chrift was neither God, nor 'Eternal, but an' excellent 
Creature created betore all Creatures : That he afſurned only a, 
Body , _ but not the Soul of a man: That ,the Holy, Ghoſt 
was a Creature of a Creature, viz. of the''Son:* He Rebaptized, " 
and perverted the order of Baptiſm : He uſed che" Triſagion ws, 
| Glo- 
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Gloria Petri, = Filinum, in Spirit _— He 'dcnied'the Son of 
God to be begotten of the Subſtance of the Father, but that he 
was 2 Creaturc,and made of things not exiftent,and that there was 2 
time wherein the Son was' not: He was condemned i in the "_ 
Council, and baniſh*d by the-Emperour Comftatine. 

Noments , fo called of the Province, where their Herefies rag ed, An. 609, 
by the tneans of Enchaniur called Mantacunes: They denied, | 
Chrift aſſumed his Humanity from the Virgin Mary : They Geles 
brated the Paſſover after the Cuſtome of the Fews : They held a 
Quaternity, and that the Divinty fuffercd. 

Artemon, Biſhop of Boſtra in Arabia, denied the Divinity of 
Chriſt,” and affirmed that he was not exiſtent” before he took Fleſh 
from the Virgin. - This was inthethird Century. © * 

Artityrite, they 'wereot the Sc& of the Pepuſians, ad added An. 186. 
Cheeſe to the Bread in the Sacrament. 

Aſite, theſe were Hereticks who carried about with ther new 
veſſels, to repreſent that they were veſſels hlled with the new Wine 
of the Goſpel. - (% 74) BLDY 

| Badeftanifte, theſe were but a Branch of- che Herekic of the Va- 
Jentinions avd Gnoſticks, who denicd the Reſurrection: z thele He- 
reticks were'in the third Century, 

Baſi lies, an Egyptian of Alexandria ;'he held fond Opinions An-135 
concerning the Creationand number of Heavens: that not Chrift 
but Simon of Cyrene was Crucificd : That it 'was lawſul to'ideny 
Chriſt in time of perſecution; and” / to have Idols :' that no-Sins- but 
fuch as are nnwittingly committed: ſhould be pardoned : Phat Faith 
was natural : That Propheſies came not from God but | Angels: And 
that there was no ReſurreQion. 

Beryllus Biſhop of Bojtra, he was orthodox at the firft, but fs 

terwards held that the Soul died with the Budy;/ and both roſe a- 
gain together : That Chrift was not before his Nativity. Orgen 
reclaimed him, Theſe Hereſies were condemned in the Arabian 
Council. An.249. 
| "Cain, ſocalled of the fpecial worſhip they attributed to Cain : Ar. 179% 
The reverenced Eſau, Core, the Sodomites, yea.and Judas himſelf, 
25 Authors of mans Salvation: They denied the ReſurreQion of 
the Body : rejeRed the Law, and worlhipped evil Angels. Tem 
zullian and Epiphanius ſay, that theſe Hereticks aroſe from the 
Nicholaitans , but Ireneus fays they ſprung out of the Valentini- 
ans. 

Carpocrates of Alexandria in Egypt, he held that Chrift was meer an. 141. 
man, and born of Jeſepb and Mary : he held 'aVo the eransmigra- 
tion of Souls; alſo that the Devil created the World, and denied 
the ReſurreQion, Theſe damnable Hercfics did ſpread i in Egypt, 
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Aſia, and ;Rome under the name of - Gnollicks: he lived incontinent- 
Iy with Marcelina, one of his, own. Sec, his Son Epiphanes fuce 
ceeded him in this diabolical Heretie, and. (after him) . Prodicus the 
Author of the Adamizes. The followers of Carpecrates had in fe- 
cret places Images of. Gold and Silver, which they. called the Ima» 
ges-.of - Zeſis ,; and; therewithall the Images of 'Pythagoras , Flats, 
and. Ariſtotle, all which they worſhipped. , : So that the worſhipping 
of Images, and the adoration of the. Image of Feſws, ſeems to be a 
Cuſtome borrowed rather from the old Hereticks, -than from the 
ancient Fathers of the firſt Three hundred years. Epiph. contre 
Heref. 1 $51 291 Cy  114thd 3 ! *+ A 
Cathari,. they profeſſed. themſelves purer. than others, and heſd 
Rebaptizing thoſe who fipned after. Baptiſm ', condemned ſecond 
Marriage, and refuſed to receive thole who had lapſed in time of 


= 


perſecution. The founder of theſe Cathari was Novatus, ordained 


% 


Prieſt. of: Rowe by Cornelius, upon. his repulſe in a. Biſhop- 
7 I F*b Tp it 8 330 1 : 3 
Cerdon of Syria, from whence he went to Rome, and inthe time 
of : Higinus broached- theſe blaſphemous .hercties,,viz. That there 
weretwo Gods, one good, who was the Father. of Chriſt, and a- 
nother ſevere and bad, and this Created the World. This Cer- 
dow, as alſo Marcion, 'were 'the Authors of the Opinion 'of 'two 
Gods,. or two Beginnings: he denied the, Reſurrection of the Body, 
and;invented.a new -Baptiſm after a man hath been Baptized a fe- 
cond: and. third time: he held that Chriſt was neither born of the 
Virgin, Mary, nor ſuffered [really , with tnany other Blaſphcmies 
againſt him he rejeced the Law,and often feigned to. recant, but 
in the end was Excommunicated, having lived in Rome Eight and 
thirty years. TOE | 
Cerinthus, a circumciſed Jew,contemporary with Ebton, he affirm- 
£d that the; World was not Created by God, but by an inferiour 
power: That Chriſt was born atter the manner of men, : of Joſeph 
and Mary, denying her Virginity: he divided Jeſws from Chrift, 
ſaying that Chriſt deſcended upon Feſis at his Baptiſm in the form 


of a, Dove: That Jeſis,not Chriſt,ſuffered and roſe again: That there 
was ancccllity of Circumcifion, and that Life Etcrnal. ſhould be 


at Hiermſalem, 'where all Earthly pleaſures ſhould endure One thou- 
ſand years. The report is, that St. John finding him ina Bath, de- 
parted thence ſaying , that it was a Miracle that the Bath fell 
not down while Cerinthbus 'was in it. This Herefie began at 
Antioch, and ſpread over Aſia and Syria; but this Name Jaficd 
not., though Carpocras and Samoſatenw continued the herg- 
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Chiliate or Millenarii, their. Author was Papias Biſhop of Hie- An. 116: 


rapolis, whoſe Hereſic was a Branch of that of ;Cerintbys , in that 
point that Chriſt would: raiſe the Godly firſt, and live a thouſand 
years with them on the Earth. This Hereſic was afterwards main- 
tained by Nepos, an Egyptian Biſhop, Two hundred thirty one years 
atter Chriſt*s Paſſion. 

Circumceliones , They were the moſt reprobate Branch of the 
Donatiſts : they would throw themclyes headlong from high places, 
or caſt themſelves into fire or water, and counted it Martyrdome. 
Aug. de Here. 

Colarbaſis, he was Marcus the Magicians Fellow Diſciple,and held 
that mens Lives and Actions were ruled by Seven Planets, and di- 
vided Jeſis and Chrift into two diſtin perſons. : 


Collyridiani, they offered Divine honour to the Virgin Mary; and An,364- 


Sacriticed to her as to the Queen of Heaven, they worſhipped her 
with Divine adoratiop, and offered to her little Paſties baked. Epi- 
phan. 
Coluthiani, they Send that any evi), either of ſin or puniſhment 
was of God. 


Doxatiſts, from Donatus a Preifi of Carthage, who miſſing. the An.307- 


Eiſhoprick he would have had, did diſcontentedly | fall into theſe 
kereſics, viz. That the true Church was-no. where but with him 
and bis Diſciples: that obedience to Gods precepts ought: te be 
voluntary and-not compulliye: That no Hereticks ought. to be. pu- 
viſhed by the Magiſirate.; he meaſured the effects of. the .Sacra- 
ment by the Minitter, not by the Author : He Rebaptized , uſed 
Incantations, and boaſted of Revclations; he held the; Son to: be 
leſs than the Father, and'the Holy Ghoft leſs-than the ;Son : His 
followers ſlew as many oppoſites to their Se as they could : he was 
at laſt Biſhop of Numidia, 


Ebioni, from Ebion a Samaritan, their Founder, or from Ebion An. $7 » 


[. Hebraice, |] Poor, they . having made themſelves ſo by diſtributing 
their Goods in Alms. They denied the Divinity of Chriſt, re- 
jeQed St. Pauls. Epiltles and all the. Goſpel. except St. Matthew ; 
and held themſelves bound to obſerve the Law of Moſes as necefla- 
ry to Eternal Life, Exſeb. _. 

Elceſai , of Elceſai their Founder, they were alſo called Sampſei : x 
They orpoſed the Virginity of the Virgin. Mary, and held that there 
were twoChriſfts, one interiour born of her, | the other ſuperiour 3 
allo that the Spirit was Siſter to Chriſt ; They adored water as a 
God: held it Lawful to become Apoſtatcs in time of perſecution, 
ard,approved of one onely. Apochryphal Book made by themſelves. 
They ſprang from Ebion the Heretick. 
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An. 185. 


An.1295- 


Enchratite, fo celled becauſe they abſtained from Wine , cating 
of Fleſh , and living Creatures: they condemned Marriage, and 
blaſphemed the Epiſiles of St. Pax! ; The Author of this Se& was 
Tatians a'Syrian, Euſebl.4.c.28, 

- Euchite, they held Baptiſm unprofitable. . | 

Eunomius, Biſhop of Syricum, an Arian, he added to the he- 
xehies of Aietius, that the Holy Ghoft was Created by the Son, and 
that Chriſt aſſumed only a humane Body,and not a'Sou), he was con- 
futed by St. Baſil. 

Emntyches, Abbot of Conſtantinople, confuting Neftorizs , fell 
himſelf into other errors, and confounded the two natures of 
Chritt, making him (after hisunion) to have but the Divine na- 
tureonly, and held chat heafſumed nothing but Humane from the 
Divine: He afhrmed allo that the Divine nature was paſlible, and 
that Chrijt was rather Deified than God; he was condemned in 
-the' Council of Chalcedon. 

Faliz« Biſhop of Urge! on the Pyrexean hills, he held that Chriſt 
in his Humanenature was the Adopted Son of God 3 he was con- 
demned for Herefie at Ratisbox 3 hence came the Faliciani. 

Florzani from Florinns or Florianus a Prieft of Rome, he 
held that God Created atl Creatures and things in an evil ſlate, 
and celebrated the Paffover after the manner of the Jews. 

Frarricelli , they were of Opinion, that a man might in this 
-world attain.to a ſtate of Tuch perfection. that 'he might be altoge- 

ther without in, ' and that he who hadattained thereto, was nei- 
ther under ſubjeQion to'Civil nor Spiritual Governors, but was 
freed from all ſubje&ion to mortal men, and that they had no need 
of Prayer or Faſting. Theſe were in the thirteenth Century, and 
now alſo in this ſeventeenth Century are every where to be found 
2mong us, though under another appellation. | 

Gazareni, called ao Patereni, and Gazari, theſe were certain 
Hereticks about Tholowſe in France in the thirteenth Century, who 
held that married men were not in a State of Grace, and could not 
be ſaved3 This Opinion was condemned by the Council of Late- 
ram. 

Gnoſticks , they aflumed that Name from the knowledge and 
learning which they proudly conceived they had above all others : 
They held (beſides thoſe hereſies of the Carpocratians) many 0- 
ther fond Opinions concerning the Creation by Angels 3. and af- 
firmed that every faithful man had two Souls, that there were two 
Gods, one good and the other bad : They diſtinguiſned Feſiss from. 
Cbrift : and held that Chrifs was. eighteen months upon Earth, af- 
ter his Reſurrection, There were divers forts of this Sea. 
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. Godescalchys, one of the Netherlandr, about the year cight- tian An. 849. 


dred forty nine, perniciquſly held, that thoſe who were predeſtina- 
ted unto life by a decree of Gods. predeſtination , were neceflita- 
ted todo well: and thoſe who were predeſtinated to condemnation, 
were neceſſitated by a Decree of God to do evil. - _ 
Helſeſaite, the fame with thoſe formerly called Elceſai, other- 
wiſe called Sampſei, they mixed the Religion of the Jews, Gen- 
tiles, and Chriſtians together: they rejeGed the Writings of the 
Apoſtle Pawl : and affirmed that a man who denieth the Lord with 
his mouth in the time of perſecution,if ſobe he adhered to the Faith 
in his heart, he had committed no fin: they carried about with 
them a ſingular Book, which they ſajd was ſent down from Hea- 
ven, and promiſed remiſſion of fins to every man that would heark- 
en to the words of that Book; theſe were of the third Century. 
Epiphan.contr.bereſ.2. & Comment, Func.in Chron. 
Hermiani, they ſprung from Hermogenes an African, and held An.201. 
that the Maſs whereof the World was created, was coeternal: with 
God : That Angels created mens Souls : That Chriſt aſcending, 
l&ft his humane fleſh in the Son ; They denied the. ReſurreRion, 
and received not Baptiſm by water. : 
Hieracite , of Hierax an Egyptian of Leontopolis, he ſpake of An-261s 
the Father as of two lights, differing in ſubſtance : damned Mar- 
riage: denied the ReſurreGion : excluded Children from Heaven : 
held that Melchiſedeck, was the Holy Ghoſt : and that Paradiſe was 
no Earthly place. 
Zacobitg of Faceb a Syrian, called Zanzalus,for his poverty:They An. 607. 
received the hercfie of Ewtyches. 
Foviniauus, a Roman, he held all fins to be equal: denied the An-362. 
Virginity of the Virgin Mary : Contemned Faſting, and all -Spi- 
. rityal exerciſes; and held that men did not fin after Bap- 
tiſm : 
Lucjauifte and Apelliani, ſo. called from Lucianus «and Apelles, 
Diſciples of Marcios. 


Lucifer Biſhop of Calaris in Sardinia, he diabolically held, that An. 36T- 


mans Body was formed by the Devil: That a Chriſtian might kill 
himſelf, to be quit of the burden of the fleſh, andallowed but part 


of the Old Teſtament. + 


Lucifernianz, it is ſuppoſed that theſe were not from the former, 
but from another Lwcifer, for ſome ſay, that theſe were rather but 
Schiſmaticks than Hereticks, and only held, that Faith was a Wea- 
pon of Contentions, and not of Herelies. Theod. Compen. Here. 
Sozom. lib. 5, cap. 13+ 

Lomberdiaas fox want of another Name, for in the time of 
the Emperor Albert in Lombardy near to Navarre,there were a Sect 
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of Hereticks, who under colour of Religion and Charity made all 
things common, and womerr in like manner moved men to carnal 
conjun&ion,altedging it to be a deed: of charity. This was in the 
fourteenth century. Imp. Hiſl.pag, 522. 

. Macedoniani, of Macedonims the Arian Biſhop of Coſtuantinople; 
They were ſometimes Semi- Arians,' at other times Arians, and 
ſometimes orthodox, but never conftant. They held that Chriſt was 
not of the ſame eſſence with the Father, but only like to him : And 
that the Holy Ghoſt was not God, but Gods Miniſter,and a Creature 
not eterna]. 

Manes a Perſian, otherwiſe called Maxichews in Diocleſians time, 
Author of the Manichees,he was a devilliſh crack-braind fellow,and 
choſe to himſelf twelve Diſciples,andc ompoſed his herefies out of di- 
vers others: He blaſphemoully affirm'd himſelf to be the Holy Ghoſt : 
he held two beginnings, the one good the other evil: rejeced 
the Old Tettament, and mangled the New : denied Chrifts Divini- 
ty, and his real Paſſion, and the Reſurre&ion of the Body : Con- 
demned Marriage, Alms,and Baptiſm : he moſt blaſphemouſly aid 
that Chriſt was the Serpent tht deceived Eve; that Chriſfts Body 
was tixed in the Stars; That he redeemed Souls: he forged many 
things about the Creation : he worſhipped the Sun and Moon as 
Gods: attributed two Souls to every man : he aſcribed fin not to 
the free will of man, and his natural defection voluntary, from: the 
Eſtate of the tirſt Creation, but to neceifity, becauſe mans Body 
was made of the ſubſtance of the prince of darkneſs: with other 
fond and. blaſphemous herefies. One Scythianus a Sarazen Mer- 
chant infuſed theſe Herefies into him. Warranes King of Perſia hear- 
ing of his fame, fent for him to cure his fick ſon, who died under 
his. hands; whereupon he caſt him into Priſon, from whence he 
made his eſcape into Meſopotamiazbut there the faid King retook him, 
flead him, fill'd his skin full of chaff, and cauſed it to be ſet up before 
the Gates ofthe City in Meſopotamia. Enſeb.lib,7,cap.30.& Socrat. 
lib.x. cap.22.Eccle.biſt. | 

Marcelius Biſhop of Axcyra, the Metropolis of Galatia, he held 
blaſphemous Opinions againſt the Frinity,and denied the Divinity of 
Chriſt, 

Marcion, the Diſciple of the Heretick Cerdon:. he held ( be. 
ſlides Cerdons herelies ) that Chrift was not the Son of God : he held 
likewiſe the transmigration of Souls: That War was not lawful 
though on juſt occalion : he condemned Marriage : rejeed the Old 
Teſtament : Forbad eatingof fleſh,and allowed of Rebaptizing (t0- 
Zies quoties) as oft as men fell and repented; Polycarpus called this 
Marcion Primogenitts diaboli, 


Marcus 
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mn 


n—_—_—_—— 


and Hereticks. $73 


Marcus a Magician, of whom cam? the Maurcite: he invented An» 14% 
anew form of Baptiſm, viz, In the Name of the unknown Fa- 
ther of all things, and in the Name of the verity the Mother 
of all things, and in the Name of him who deſcended upon 
Jeſus :; he held that Chriſt ſuffered not , nor aſſumed a Body: 
he dchled the Sacrament, and was a man of a very tilthy life : he 
denied the ReſurreRtion of the Body,and fuppoled that Salvation be- 
lopged only to the Soul, | 


Melchiſedechiani , the Author of theſe Hereticks was Theodg. 0-299, 
tus Diſciple to Theodatis the Currier: he held that Melchiſedech 
was made by God greater than Chriſt z whoſe Divinity they alſo 
denied, and magnified Melchiſedech above Chriſt, | 


Menander, Diſciple and Contempory with Simon Magus, a Sa- 0.61: 
maritan and a Sorcerer, and Author of the Gnoſticks ; he held with 
Simon about the Creation by Angels, and affirmed that he was (ent 
from Heaven to fave the World ; and that by vertue' of his 
Baptiſm men ſhould not dye nor grow old ; but the ſucceſs not 
anſwering his promiſe, his hcrehie fell of it ſelf. Epiph, Exſeb, Aug. 

& Theod, lib.q cap,11. 


Meletiani from Meletius a Biſhop of Thebaida, he was depo- 
ſed for ſacrificing to Idols. This. was in the fourth Centu- 
I. 

. Meſſaliani, they worſhipped God, but not in three perſons, 41.374 
and held that God might be {cen with corporeal eyes : that the De- 
vil ruled our actions. They attributed Salvation to Prayer. total- 
ly : they contemned Chriſts Paſſhon, and the Sacraments, Alms, 
and a laborious life, and tolerated Perjury to promote Religi- 
ON. 

Metangumonite, they held that the Son was in the Father , An.403, 
as a l:fſer Veſſel cemprehended in a greater: That God had a 
Body,and in the Divine cſſence was ſomething greater and ſomething 
I:fler. Azg..out of Philaſter, 

Monophyfite, whoſe Author was Dioſcorus Biſhop of Alexandria, An. 451, 
they werealſo called Theopaſchite and Monothelites, who denied not 
diretly the two Natures of Chrift , but only affirmed that after 
the union of the Natures, there was only one will and one 0- 
peration in- Chriſt.z they attributed the Divine Nature onely to 
Chriſt ; Theſe were a branch of the Eutychian Hereticks. 


Montauus of Phrygiz, Author of the Cataphryges, he af» Ar273 
firmed himſelf to be the holy Spirit, he called bimſclf the 
| Holy 
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An, 67» 


An. 428. 


AN. $I. 


Holy Spirit, whom Chriſt ſent to _inftruk his Diſipltes in al 
trath : He ſaid that &he Spirit fe]! but little upon the Apoſtles, and 

tully upon himſelt: He inſtituted Laws concerning faſting, con- 
demned ſecond Marriage, allowed Inceſt,. confounded the per- 

ſons in theTrinity,and baked mans Blood with the Bread of the Eu- 

charift : He ſeduced two women Priſcilla and Maximilla to leave 

their Husbands, and to be his Propheteſſes. 

Neazareni, they ſtyled themſelves ſo, becauſe that before the 
Name of Chriſtians began, that Name was the moſt honourable a- 
mong Chriſts Diſciples : They confeſſed Chriſt, but withal held a- 
neceifity of obſerving the Law, and framed ſirange things of Ox- 
ria or Nauria ( Noah's Wife, as they would haveit) or Veſta : 
They had many Goſpels (as they calPd them _) and boaſted much 
of Revelations and Viſions : They held that the Soul of a Man, of 
aBcaſt, and of aPlant were all of one Snbſtance. Theſe Here- 
ticks continued till after the time of Epiphazius, who re- - 
porteth that the Jews ſo hated them, that they prayed twice a day 
againſt them. Epiph. Aug. Theodor. Iſodor, | 

Nepotiani, from Nepos, a Biſhop in Egypt, about the year 264. 
They affirmed that at the latter Day the Godly ſhould rife before 
the Wicked, and ſhould live wich Chriſt a thouſand years in abun- 
danceof all earthly Pleaſures, Exſeb. lib.7. cap. 24. 

Neſtorius, Biſhop of Conſtantinople, he ſpake againſt the perſo- 
nal Union of Chrift's Divine and Humane Nature, for he held 
that Chrift had two ſeveral Perſons, but not two Wills : That the 
Son of God in Chbrift, was but an Aſſiſtant to the Son of the Vir- 
gin Mary, whom he would not have to be called the Mother of 
God, but only the Mother of Chrift, Exuag.l. 1. c.7. He held 
that the Humanity in Chrijt was made equal with the Deity or 
Divine Nature, He was condemned in the general Council of E- 
pheſus, and dyed in Baniſhment , his Blaſphemous Tongue be- 
ing firſt eaten with Worms , which rotted in his mouth. 


Nicholaite, from Nichols a D:acon of Antioeb, choſen by the 
Apoliles to look to the Poor, who being fuſpe&ed to be jealous 
ot his fair Wite, did ( to clear himſelf ) profler her to any of 
the Brethren that would Marry her: Whereupon they took occation 
to live promiſcuouſly, making their Wives Common 3 and held that 
it was lawful to cat things offexed to Idols: That Darkneſs 
and Light begat the World , of which were born Angels and 
Devils, and of them Men. This Herefie continued not long in 
this Namc, but was poliſhed and revived by the Gnoſticks and Va- 
entinians, Clem. Alex, & Strom, 3. AQ. 6, & Euſeb. 
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Neetins , of Smyrua Diſciple to Montanw.,. he called himſelf An» 179. 
Moſes, and held but one perſon in the Trinity : He being con- 
vented , abjur'd his Herefiez but afterwards beiog ambitious of 
a Name, relapſed and diſperſed it, and when he dyed, was caſt out 
unburied, as not worthy thereof. 

Novatus , ordained a Prieſt of Rome by Cornelims, he was the An. 252» 
Founder of the forecfaid Hexeticks the Carhari: He held that ſuch 
as had fallen in time of perſecution, were not to. be reſtored to 
wy Fellowſhip of the Church, albeit they repented there- 
of. 

Ophite , of "Cogug a Serpent, whom they worſhipped, affirm- An, 169. 
ing moſt Blaſphemouſly that Chrift was the Serpent which decei- 
ved Eve: they denied Chrift's Eumznity , and the Refurretion: 

They held alſoa Blaſphemous opinion concerning the Sacrament : 
This Sc was a Branch of the Valentinians, and continued till 
after the time of Juſtiaiau the firſt. : 

Origeniani and  Turpes, of one Origen a Gnoſtick, who drew An, 134, 
his Herefie from Epiphanes Son to the Heretick Carpoerass;. They 
prohibited Marriage, but committed fornication and all Filthinefs, 
and rejected ſome Books of the Old and NewTeltament,which made 
againſt them. Some fay they were fcul and filthy Beaſts , not ab- 
horring Whoredom but Procreation of Children, to the end they 
might ſeem chaſt, not unlike unto Onan whom the Lord 
flew. They were alſo called Origeniſte , becauſe they defended 
the Books of Origen, who were Theodorus Aſcidas Biſhop of Ce/a- 
ria-Cappadocis, and the Monks of Nova Lawra. There were of 
thcle Hereticks alſo in the ſixth Century. Z 

Palmerits, the Chronologer, he was burnt for his Heretical Opt- 
nions concerning Angels, | An. 1445; 

Papiss Bilkop of Hierapolis , he was St. Jobn's Difſciple, yet GT 6 
afterwards became the Author of the Se& of the Chiliaſts or Mil- : 
lenaries, whoſe Herelie was a Branch of that of Ceriathus , in 
that point, that Chrijt ſhould raiſe the Godly firſt, and live a 
thouſand years with them on carth. | / 

Patalorynchite, a Fooliſh People who counted it Religion- to/ 
ſtop their breath with their tingers, and-not to utter. any intelligt- 


ble ſpeech. 


Patareni and Gazareni, theſe Hereticks did hold that- married An, 1295. 


men could not be ſaved. 

Paterntiani or Patriciniani and Vennſtiani, they were called by An 421, 
the firſt Name, of Pareruws their Founder , and by the laſt, of 
their laſcivious behaviour ; They held that the lower. Parts of 
Man werg not Mae by God but by the Devi!z others ſay that they 
Armed that the whole Body of Man was formed by the Devil, 


and )t by God- Eater 
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Paulus Samoſatenus , ſo-called of Sam/ſata the Metropolis of 
Comagena ,, where he was Born : He held that the word was 
not in Chriſt, otherwiſe than in the Prophets : That Chrift was 
not the word, and denicd his Divinity: He Baptized not in 
Chriſt's Name. , 

Pelagiuns Brito, whoſe Followers were Fulianns and Celeſtiur,in 
the days of Arcadius or Honorius ; this Pelagins was a Roman 
Monk, born in Armorica or Little Britain , who with his Dilſci- 
ple Caleſtins ſpread his Herefies over almoſt all Countreys, viz. 
That Adam had dicd though he had not finned: That his 
Sin did only hurt himſelf, and not others but in his Example : 
That Luſt and Concupiſcence, which is naturally in us, is Good, 


-and nothing in it whereof we need be aſhamed : That Infants nci- 


ther have nor draw original Sin from their Parents: That the 
Infants of the Faithful, though not Baptized, ſhall be ſaved, but 
ſhall remain without the Kingdom of God : That men have free 
Will ſufficient to do Good , withont the Grace of God : That 
Men by nature were able to fulfil the whole Law of God. How- 
beit more eatily and better if they were ſupported'by the Grace of 
God: They denied original Sin, and faid that the poſterity of 
Adam were Sinners by imitation of Adam*s Sin, but had not re- 
ccived Sin hy carnal Propagation : That Children had ro need to be 
baptized for Remiition of Sins, and that the godly Fath-rs in 
Scripture, when they confeſſed their Sins, they did*it rather for 
example of Humility, than for neceflity, or guilt of Sin. Theſe 
Hereſics have. in all ages been confuted by many Learned and Emi- 
nent Divines and were condemned by many Councils , ſpecially 
in the Council of Carthage, | 

Pepufiani, they were of Pepuza, a Townof Phrygia, between 
Galatia and Cappadocia; they held ( belide other Herelies of 
Montanus ) that Pepuza was the Heavenly Hieruſalem mentioned 
by St. Paul, Heb, 12. and in theRevelation c. 2. I. 

Petrus Abelardus, a French man, he held vile things con- 
cerning, the Bleſſed Trinity, that the Holy Spirit was the Soul 
of the World, and that he was not of the Subſtance of the 
Father. . , This was inthe twceltth Century. | 

Photinus Biſhop of Syrmium in Illyria,a Diſciple to Marcellus: he 
held that Chriſt's Kingdom was not everlaſting, began at his birth, 
and ſhould end at the day of Judgment. Hz was condemned ia the 
Council of Sardis, Socrat, Eccleſe Hiſt, lib,2, cap.19. 


Praxias, 


anal, 77 


Praxeas, he was Author of the Monarebiciand Patriſpaſſiani ; he Ar» 204+ 
held that God the Father only ſuffered, | 
Priſcilianiſte, from Priſcilianns, a man of Noble birth in Spain ; An. 38t, 
he confounded the Perſons in the Trinity : Held tond opinions'con- 
cerning the Creation: That Mans Soul - was of the fame 
Efſence with God: That Man's life was ruled by the Planets : 

That Perjury and Lying' were lawful, to hide a Mans Religion: 

He forbad eating of Flcſh, and condemned: Marriage , but al- 

lowed Fornication, and renewed the Hereke of the Gnoftichs ; this 

was in the days of the Emperour Gratienus and Valentinian ; he 

was executed at Trevers as a Sorcerer, Hiſt, Magd. Cent. 4. 

I'To a5. ; 
Proclinianite , of one Proclns, who ( befides other Herefies an. 85 
of the Seleuciani ) held that Chriſt was not come in the Fleſh. TOR 

Drartodecimani, they held that Eaſter was to be obſerved on' 
the fourteenth Moon 3 and upon what day foever that Moon hap- 
pened ( though Sunday ) ' they faſted: They refuſed to admit and 
receive thoſe who had lapſed after Baptiſm. .! 


An. 19% 


Sabelius an African, he and his followers confeſſed, that there gy, 256. 
was but one God only , but they denied that there were three 
diſtin& Perſons in that one Godhead: They net only confound- 
ed, but took away the Perſons in the Trinity : 'He was the 
Founder of the Photinean's Herefie ; They were called Patriſpaſ- 
frani , becauſe their Opinion imported that the Father ſuffered 3 
this Sabellius was for his Herefie excommunicated. 


Samoſatenns , Biſhop of Antiech, he denied the Divinity of 
the Son of God , affirming that Chriſt -obtained the Name of the 
Son of God through his vertuous Behaviour 2nd paticnt Suffer- 
ivg, but that he was not naturally and truly the Son of God , be- 
gotten of the Subſtance of the Father : He abrogated the Pſalms 
ſung in the Church, and hired Women there t6 ſing his own Prai- 
ſes: He was depoſed by a Council at Antioch, and excommuni- 
cated by all the Chriſtian !Churches'in the World. '' This was 
(as ſome affirm) not in the ſecond but third Century, 

Suturniani, from one Saturnine of Antioch, who with Baſili- An. 130. 
des the Egyptian , ſhared the Herefie of Simon in two parts z this 
Saturxine hcld that his Diſciples, though living diflolutely, might be 
faved by faith in him : That the World and Man were Created by ſe- 
ven Angels preter voluntatem Dei: That GhrifPs Body was phan- 

Ecce taltical: 


An, 134; 


An. 172, 


AN. 190, 


An. 4&1» 


—_ —— 


taſtical : That there was one God of t1e Fewr, another of the 
Chriſtians :* That at the\' Beginning a Good and a Bad man were 


created, and that from the Good came good men, and from the 
Bad came evil men : That Marriage was a doctrine of Devils : That 
men muſt abſtain from things that had life : That ſome of the Old 
Prophets were of the Devil : and lafily they denied the ReſurreQion 
of the Body. s 


Secundiani, of Secundus, who was the . Cheit Diſciple of YVa- 
lentinian the Heretick, and held all his Hereſtes, and allowed his 
Followers all tilthine(s of. Life. | 


Seleuciani or Hermiani from Seleucixs aud Hermias, they 
moſt abominably held; that-the Mafs whereot- God created the 
Elements was Cocternal with himſelf: That. the Angels, not God, 
created the Souls of Men. That Chrift in his Aſcention unclo- 
thed himſelf of the Fleſh of Many and left.it;inithe..Globe of the 
'San - ,. They-reccived . not Baptiſm by Water: .They denied the 
ReſurreAion-of (rhe Body, ſuppoſing that by new Generations, one 
ſucceeding another, that is performed which in Scripture is written 
concerning the Reſurrection. 


Sethite, another Branch of Valentinian in Egypt: They held 
that Angels, begat men in the beginning:They attributed to Seth the 
Honoux due to our Saviour, and denied the ReſurreRionof the 
Body.. | 


Severus, Succeſſor to Apelles in the School of Marcion, his 
Herefies were ſpread in Eaſt Syria: They forbad the uſe of Wine: 
rejected the Old Teſtament and the Prophets, ufing Apocryphal 
Books of their own : Denied. the ReſurreQion : Aſcribed the 
Creation to Angels . Deteſted Women as works of the Devil: and 
uſed Magick. 


Simon Magus, Gd to be the Father of Hereticks, he was a Ma- 
gician and an Hypocrite, though Baptized by Philip the/ Apoſite : . 
he ſpread his heretics at Rome, where he grew ſo famous, thae 
the people exeed an Image to him with this Inſcription, S7- 
moni deo Sando: he moſt blaſphemoufty afhrmed himſelf to be true 
God: That the World was Created by Angels: he denied that 
Chrift was either come or ſuffered ; he denicd alſo the Reſurre- 
Qion of the Body : he brought, in the promiſcuous uſe of wo- 
men, and uſed the company of one Helexa, whom he blaſphemouſly 
gave. Out to be the HolyGboſt, and that he begat Angels of 224 : 

c 
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and Rarnicly 


he taught his Diſciples to > worthip Images, his own Tings, and the 
Image of Helera, who accompanied him from Afia to Rome : he 
attempted to ſhew his power in flying, and with a fall broke his 
Thigh, and dicd miſerably. ren, l. 1. c. 30. Ang. Epiph. 
Theod, 

Swenkfeldins, born” in Silefia', he held that the ouwird Mi- 
niſtry of "the Word and Sacraments was not neceſſary to eternal 
life, becauſe that by the illumination of Gods holy Spirit, with- 
out the Minifiry of the word, men might be ſaved. 

Tatian,he held that Adam was damn'd, called Marriage Forni- An- 
cation, prohibited eating of fleſh and drinking of wine, he held 
many Gods, denied Chriſt to be born of Davids Seed, and con- 
demned the Law of Moſes 3 he was Author of the Enchratite, 

Theodatus, a Catapbrygian, a poor Curricr of Conftantinople , 
held that Chriſt was but man, and begotten by man 3 betides NN 
blaſphemy he altered the Goſpel according to his own fancy. The 
Theodatiani denied the Divinity of Chrift, for when Theo- 
datus having in time of perſecution denied Feſus Chriſt, was re- 
proved for the ſame, he anſwered, that he denied 'not God, biit An. 
Maa, fi gnifying thereby, that Chrit was only Man; and not God 
manifelicd in our Nature. 

Theopaſchite, they held that the Divinity of Chriſt ſuffered. This 


= - 


Herelſic laſted long, and was maintained afterward by. kong 294 and An, 


Dioſcorur, 
. Triformiani , they held: the Divine ' Nature one and the ſame 


in the three perſons together, but imperfect in the ' ſeveral per- Ar. 


ſons. 


Tritheite, they held that the Nature and Eſſence of God was 


threefold, and not one and the ſame. Johannes Grammaticus (called An 


Phijoponus ) was the Founder of this hereſie. * L it 


Valentintan, an Feypeloir, 
Sexes : a multitude of Heavens and Eternities: that Cbrift aſſumed 
nothing from the Virgin, but paſſed' through her as by a Pipe : 
That he ſaved Souls only : That the World was made by evil An- 
gels : he denied the Reſurredion : deſpiſed good works, 'as unpro- 
titable, and lived of things [actificed' toIdolly ? I_ him Irenews 
wrote Five Books. - 


Valefii, of one Valensan Sikdas They held that none could _ 


be ſaved, but ſuch as made. themſelves Ennxches, detciicd Mar- 
riage, but allowed all filthy Acts, 'yet gelded themſelves. 


Eecce 2 


he held plurality of Gods, of both An- 
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wy Vennſtiani, lo called of their, laſcivious behavioue 3 They were 
che ſame Hereticks that were called Paterniant from Paterxus their 
Founder, and held the ſame blaſphemous and damnable Here- 


lic. 

An. 406. Vigilantius, an Apoſiate Monk, he declined Churches, and con- 
demned Virginity, and Spiritual exerciſes. St. Hierome wrote a- 
gainſt him. | | 


(9.) All theſe Hereticks do commonly paſs under the-notion of 
Chriftian Hereticks , whereas in truth they may more properly be 
termed Antichriſftian 3 yet they ate ſtyled Chriſtian Hereticks in di- 
ſiinion to the Jewiſh Hereticks, of which ſort were the Phariſees, 
the Sadduces, the Heſſees, the Gelileans, the Hemerobaptiſts, the 
Nazareans, the Ofſens, the Sampſeans, the Maſſalians, the Hero- 
dians, the Genites, the Meriſſeens, the Calicolz , the. Opbite or 
Serpentines , the Caiani, the Sethiani, the He/rognoſti, the 'Frog. 
worſhippers, the Accaronites, the Thammzites, the Samaritans, with 
many others,. out of which, or ſome of them, came that curſed 
Brood of Hereticks' which poyſoned: a great part of the World in 
the ſucceeding Generations, —” | 
The Phariſees (from Phares, diviſion, or ſeparation, becauſe they 
(:) Epighan. would be accounted Separatiſts from all others ( 2), attributed all 
Origen. Am- things to Fate'z they believed that God Giſpoled all things, but 
| broſ. in Luc. che. Starrs helped, yet foas Free, Will was left in the hand of Man. 
2.3e _ They held Tranſmigration of good Souls, or going into other Bo- 
de Heref: dies; they conceived that he which Kept moſt ot the Command- 


—" ments; although he tranſgre(s'd in ſome, was juſt before God 
with innumerable Pharifaical, Proud and Hypocritical conceits 
and aQions. 

The $Saddaees ( either from Sedec, Juſtice, becauſe they were 
',_ fevere and rigorous in Judgment: ('b)s or of one Sadorh, the 

+ ww: 1, pi firlt Inventer of their Heretie (c); or from both (4d); ) Theſe 

inAge.  Seddutes were called' Mini. or Mines, that is Hereticks. They 


(c)Burgenſ, interpreted the Scriptures afrer their own Senſe, and rezeded Tra- 
Addit.1.in Aitjionsz they denied a future Reward, and conſequently the Re- 
m_ Jac'2: frrection 3: they:: denied allo the : ſubſiſtence Spiritual 3 they coop- 
fa) Serarius. ed up God is Hegyen, without all. bcholding of evil ; They denied 
(c)Lyra.in Spirit altogether z- for they, held:God to be-corpareal (e) 3 the Soul 
Acts. 23 rodye with the Body the denied Angels and Devils 3 they aſcri- 
bed good andevil to a mans Free Will 

The Heſſtes, Eſſees, or Efſens.(cither from a word which figni= 

772 Sealig'E- $erh Reft, or Qzipemſh, and Silence (f), or Efſeiquaſi \sows Ho- 
(e) Philo. 1y (g)> They are placed by Pliny on the Weli of the Dzad Sca 
(b) Plin, 1,5. (b), a people ſolitary, without Women, without Money, they 
Ce 17» make no weapon of Warr, nor- meddle with Merchandize = 
ave 


; and Hereticks. | e681 
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- \ 
have no ſervants, but are all both free and mutually ſervants toeach. 
other they live perpetually chaſt, counting continence and con- 
tentment great Vertucs 3 they (wear not at all, and have all things 
Common ; they avoid- pleaſures and riches as fins 3 they marry- - 
not,yet donot deny the lawfulnefs of Marriage, but the honeſty of 
Women they ſhun Oyl and Neatneſs, yet always wear a white 
Garment 3 they neither buy norſel}, but mutually commuaicace ; 
they were worſhippers of the Sun, for before the Sun riſeth, they 
ſpeak of no worldly matter, but celebrate certain Prayers, as 
praying him to rife 3 they hate an Oath no lefs than Perjuryz they 
keep the Books of their own Opinions, and the names of the An- 
gels; they give no Sentence of Judgement, being fewer than one 
hundred (i); they will not ſo much as purge Nature on: the Sab- (i) Joſeph. de- 
bath, for fear of prophaning it thereby (k ). Belj. Jud.1.2s 
- TheGalileans, their Ducrine was, that onely God was to be 8.7- : 
accounted their Lord and Prince, and would rather endure any the (&) Scaliger. 
molt exquiſite Tortures, than call any mortal man their Lord ;. in 
other things they agreed with the Phariſees >< oo | 1) Joſeph.de 
The Hemerobaptiſts, ſo called from their being baptized or waſh'd Antiq. l.18.c. 
every day at all times of the year; they were in their Do@trine 2. de Bell. 
of the ReſurreQgion, and in Infidelity like unto the Sadduces , Jud- |- 2..C-7-. 
in other things they differed not from the Scribes and Phari- Y 
ſees (m). | (nm) Epiphs 
The Nazareans, they would not eat any thing which had life, Or 
and held it unlawful to cat Fleſh: They diſallowed the tive Books 
of Moſes : They placed all Righteouſneſs in Carnal Obſervations : 
And profeſling to imitate Sampſon, they nouriſhed the hair of their 
head, placing ill cheir Vertuec therein (z). 
The Offens. were an Iflue of the Ancient Eſſeus, holding ſome 
things of theirs, as concerning the worſhipping of Angels, and of 
the | aby adding thereto other Herefies of their own (0), (2) Epiph. 
The Sampſeans would not admit either the Apoſtles or the hzr. 19, 
Prophcts: They worſhipped Water, eſteeming it as a God, be- 
lieving that life is from thence (p). (p) E pip. 
The Maſſalians were a Slip ot the Eſſees, but after by Marriage "+ 53: 
with ſome Pſexdochriſtians, of Jewiſh became Chriſtian Hereticks (7) Seal. el 
+ CljEs. 


_ Herodians thought Herod to be the Meſſias, and entered into © 

ſociety for colts and charges in Common, to be beſtowed on Sacrifices 

and other Solemnitics, wherewith they honoured Herod alive and 

dead (r), FS 0ny 
The Genites.or Genijts ſiood upon their Stock and Kindred, be- x; _—_ _ _ 

cauſe in the Babyloniſh captivity, or after, they married not ſtrange | 

Wives, and therefore boaſt themſelves of the purity of Abraham's (,) prideck.. 

leed (5). The 


(@) Philaſtri- 
uSe de here 


—W———— 


582 Of Herefie 
_* The Meriſſeans or Merits were ( as the name imports) ſprink- 
lers of their Holy Water 3 they madea divition of the Scriptures, 
(1)Idem Bje& and reccived only ſome part thereof (t ), 
dents The Calicoli were alſo an Off-fpring of the Eſſees, and from 
theſe proceeded the Maſſalians,they wereJews, though they corrupt- 
ly embraced Chriſtianity » and being baptized, revolted to their for- 
mer Judaiſm, and retained the Rites of theſe Calicole, or Heaven- 
©)Scal. E- worſhippzrs 3 they had their places of prayer abroad in the open 
tench.rrib.Ses aj (v). ; 
—Y_"Y The Ophite or Serpentines worſhipped a Serpent, ſaying, that 
| he firſt procured us the knowledge of G-0d and Evil,tor which God 
envicd him, and caſt him from the tirſt Heaven into the ſecond, 
whence they expe his coming,'eſteeming him ſome virtue of God, 
and to be worſhipped, 

The Caiani, which commend Cain for Fratricide, ſaying that 
Cain was made of the power of the Devil, Abel of another pow- 
er, but the greateſt power was in Cain to ſlay Abel (x), | 

The Sethiani were worſhippers of Seth the Son of Adam, who 
affirmed, that two men being created in the beginning, and the 
Angels diſſenting, the Feminine power prevailed in Heaven (for 
with them they held are Males and Females, Gods and Goddefles) 
Eve perceiving that, brought forth Serb, and placed in hima Spirit 
of great power, that the adverſaries power might be deſtroyed. 
' Of Seth they held, that Chriſt ſhould come of his Stock 3 yea ſome 
G19. Philafte of them conceived him to be the very Chriſt (y). | 

The Heliognoſti were ſuch as worſhipped the Sun, and held that 
the Sun knew all the things of God, and yielded all neceſſaries to 
m2n. | 

The Fregg-worſhippers were ſuch as held, that worſhip was due 
fo thoſe croking Creatures, thereby thinking to appeaſe Divine 
Wrath, which in Phara:h's time brought Frogs upon the Land of 
Foypt. ; 
"The Accaronites were ſuch as held that worſhip was tobe perſorm- 
ed unto a Flye, and did worſhip it accordingly 3 probably for the 
ſame blind reafon that others of them worſhipped Frops , for Di- 
vine Wrath was exccuted by the one as well as by the other, 

The Thamuzites, of Thamuz, the Son of a heathen King 3 they 
held that his image was to be worſhipped and adorcd accordingly 
the Jewiſh Women that were bewitched with this Herefie, worſhip- 
ed this image of Thamaxz with Tears and continual Sacrifices 3 and 
held further that Pharaoh which ruled m Egypt in Moſes his time, 
was of that Name. . 

The Samaritans were thoſe Jewiſh Hereticks, who held (eſpeci- 


ally the Cztheaxs among them) an abſtinence f1om pollution by the 
Dead, 


(w) Philaſtr. 
}. de Hzreſ. 


(x) Philaſtr, 
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Dead,or Bones,the Slain,& the Sepulchreszthey held waſhingtheir bo- 
dies & changirg their veftments,when they enter into the Synagogues 
they held ſuch Heretica! opinions, that the other Jews would have 
no dealings with them they held that only the five Books of Mz- 
fes were Canonical Scripture, the refithey recived not 3: they held 
that neither the Trinity, nor the Reſurrection was to be acknow- 
ledged ; they waſh'd themſelves with Urine, whenthey came from 
any (trangcr, being thereby (cas they held ) polluted 3 they held 
themſclves prophan'd by the touch of one of another Faith; & there- 
fore if they touch*d one of another Nation,they div'd themſelves, gar- 
ments and all in Water 3 they held a dead Corps in abomination pre- 
ſently(z). If they met a Jew, or Chriſtian, they faid Touch me 
n0t (a), They call themſelves Men which belong to the Bleſſed Hill, Epiph, 
They abſiained from things that have life, and fome of them from ro 
Marriage. One Dofithens a Samaritan is ſuppoſed to be thefirſt2 ” 
Founder of the Samaritan Herefies, and the firſt among them that (Tyr, _ 
rejected the Prophets, as not having ſpoken by the Holy Ghoſt (b)). ferip. adverf: 
There were fcur ſets of Samaritan Hereticks,according to Epipha- Her.l. 1, 
#ius , each of them holding their different Herefies in ſome reſpects, 

and havingin other refpects certainHereticalTenents common tothem 

all. By all which premiſſes it is moſt evident,that the Prince of Dark. 

#eſr, and theFather of Lyes hath had in all Ages, Nations, and 

Churches, his Emiſfaries to infe& them with Heretical and Blaſ- 

phemous Erros, but the Gates or Power of Hell to this day never 

could, nor to Eternity ever ſhall prevail againſt the Truth. 


CHAP. XxLI, 
Of Conncils, Synods, and Convocations, 


. The ſeveral kinds of Councils and Synods. | 

. What Canons in force in the Realm of Primo. Ed. 6. Alſo 
how the Canons exntituled Reformatio Legum Ecclchiaſticarum 
became abortive. 

. That part of the Canon Law, is part of the Law of England. 

. Convocation in England; what, how, and by what Authority, * 

and for what ends conven*d;, alſo of what Members it doth con- 
fiſt ; with the Authority thereof. 

5. Convocations and Provincial Synods of very great Antiquity in 
England have been ever cal*d by 1be Kings Writ; their 
Priviledges. | 

6. The Canons aud Feclefiaſtical Conſtitutions may not be repugnant 
either to the Kings Prerogative, or 10 the Laws, Szatutes, or 
Cuſtomes.of this Realm. 

7. Lindwood*s Method of Provincial Synods in this Realm, and un- 
der what Archbiſhops. 

$. The four ſeveral kinds of Councils and Synods in general. 

9. A compendious Catalogue thereof, when and where held, by and 

under whom conven'd, with the principal matters therein trea- 

ted and determined. 


(1.) () Conncils or Synods there are four kinds, viz.(1) Os- 
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cumenical , as being called out divers Nations. (2) 

National, as out of divers Provinces; both theſe 
kinds of Comncils or Syzuods were ever aflembled by Imperial, Re- 
gal, or Papal Authority. (3). Previncial, as out of divers Dioce- + 
ſes, conven'd by Metropolitans or Patriarchs. (4) Dioceſan, as 
out of one Dioceſe onely, aſſembled by the Biſhop thereof, The 
frequent celebration of Synods the Council of Baſil calls precipmam 
agri Domini culturam» Touching Synods vid. Duar, de Sacr, Eccl. 
miniſt. et benefi:. 

' (2) In the Reignof King Hen. 8. the Biſhops and Clergy in 
the Convocation a4. 1532. oblig*'d themſelves neither to make nor 
exccute any Canons 'or Conſtitutions Eccleliaſtical, but as they 
were thereto enabled by the Kings Auvhorityz it was by them det1- 
red,by him aſſented unto, and contirm'd in Parliament, that all ſuch 
Canons and Conſtitutions Sy nodal and Provincial, as were before in 
uſe,and neither repugnant to the word of God,the Kings prerogative 

| . Royal, 


Royal, or the known Laws of the Land, ſhould remain in force 
until a Review thereof were made by 3o pcrions of the Rings aps 
pointment 3 which Review not having been made from that time 
to the firſt ycar of King Edward 6, Al the tizid old Canons and 
Conftitutions ſo reſtrained and qualified, did then ſtil] remain in 
force, as before they were. For this conſult the A of Parliament 
of 25 H.8. ci, And in the Third year of the faid King Ed- 
ward 6. there paſſed an A& in Parliament, For enabling the King 
to nominate Eight Biſhops, and 4 many Temporal Lords, and Sixteen 
Members of the Lower Houſe of Parliament , for Reviewing of ſuch 
Canons and Conſtitutions, as remained in force by virtue of the Statute 
made in the 25th year of King H.8. and fitting them for the uſe of 
the Church in afy times ſucceeding. According to which A& the 
King dire&cd a Commiſllion to Archbiſhop Craxmer, and the reſt of 
the Perſons whom he thought fit to nominate to that employment ; 
and afterwards appointed a Sub-Committee of Eight perſons to 
prepare the Work and make it ready for the reſt, that it might be 
diſpatch'd with the more expedition: which ſaid Eight perſons 
were the Archbiſhop of Canterbury , Dr. Goodrick Biſhop of Ely, 
Dr. Cox the Kings Almoner, Peter Martyr Dr. in Divinity, William 
May and Rowland Taylor Drs. of Laws, Jobu Lucas and Richard 
Goodrick Eſquires z by whom the Work was undertaken and dige- 
ſted, faſhioned according to the. method of the Roman Decretals, 
and called by the name of Reformatio Legum Ecclefiaſticarum, &c 
But not being Commiſſionated hereunto till the Eleventh of Ne- 
vember in the year 155 1. they either wanted time to Communicate 
to the chief Commithonggs, by whom it was to be preſented to the 
King, or found the King encumber*d with more weighty Afﬀairs, 
than to attend the peruſal thereof. And ſo the King dying before he 
had given life unto it by his Royal Aſſent and Signiture , the deſign ; 
miſcarricd: and never lince thought fit tobe reſumed inthe follow- Dr. Hel. Hiſt, 
ing Times by any of thoſe who have had the Government of ound > 


; .Ed.6, 
the Church, or were concerned in the honour and ſafety there- barn 33. 


of, | 

(34) It is aſſerted by gcod Authority , That if the Canon Law Cafe Zdes 
be made part of the Lawct this Realm, then it is as much the verſ.the B, of - 
Lawof the Land, and as well, and by the ſame Authority , as any ja ae 
other part of the Law of the Land. Likewiſe in the Caſe of Shate == "% bow 
againſt Higden, touching Voidance of a Former Benefice by being 
Admitted and .Inflitutcd into a Second, and that by. the Ancient + x ,wyls it 
Canon Law received in this Kingdom , This (ſays the ſame Au- ' muſt alſo be 
thority) is the Law of the Kingdom in ſuch caſes. And inthe Caſe ſnppeſed to be 
of Hill againſt Good the ſame Author doth further aſſert, That a ge hy ;n's 
* Lawful Canon is the Law of the Kingd1n, as well s an Ad of uſe and pra- 
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Parliament: And whatever u the Law of the Kingdom , is as much 
the Law, as any thing elſe is ſo; tor what is Law, doth not ſuſcipere 
magis & minus (a). Which Premiffes, though they may ſeem ,» yet 
are not inconfiſtent- with what Sr. F4. Goke ſays, vis. That the 
Laws of England are not derived trom any Forein Law, either 
Canon, Civil, or other, but a ſpecial Law appropriated to this 
Kingdom (b); That it may be ſaid of 'its'Eaw as of its liicuation , 
Et penitus toto diviſos Orbs Britannos. 

(4) Convocation is the higheſt Eccleſi:ſtical Court or Aſſembly, 
called and convenediin time of Parliament by the Kings Writ, 
directed to the Archbiſhops , contiſting of all the Clergy of bath 
Provinces, either Perſonally or Repreſentatively preſent, in the 
Hpper Houſe of the Archbiſhops and Biſhops , and the Lower 
Houſe of the other Clergy or their ProCtors , choſM and appointed. 
to appear for Cathedral or other Collegiate Churches, and for the. 
Common Clergy of every Dioceſs, with a Prolocutor of each 
Houſe, and Preſident of the Convocation for the Province of Can- 
terbury, to conſult of matters Ecclcfiaſtical , and thereon to Treat, 
Agree, Conſent., and- Conclude (as occaſion requires) on certain 
Conſtitutions and Canons Eccleſiaſtical,to be ratitied and confirmed 
by the Royal Aﬀent (c). They were Anciently called Church- 
gemote. Int. Leges H, x. c. $8. The Convocation is under the power 
and Authority of the King, 21 E4.4. 45.b. Aſſembled only by the 
Pings Writ. 13 Ed.3.Rot.Parl.M.1. vid.Stat. 25 H.S. c.i19. The 

Uivg having dire&ed his Writ ( therein aſſigning the time and 
place) tocach of the Archbiſhops to the effect aforefaid, the Arch- 
biſhop of Canterbary doth thereupon direQthis Letters to the Bj- 
ſhop of Londoy, as his Dean, Lindw. Privin. Sec. 1, de Paris, ver; 
Tanquam in Gleſſ. Firſt Citing himſelf peremptorily, then willing 
him to Cite in like manner all the Biſhops, Deans, Archdeacons,Ca- 
thedral and Collegiate Churches; and generally all the Clergy of 
his Province to the Place at the day in the ſaid. Writ prefixed, withal 
direCting that one ProQtor for every Cathedral! or Collegiate 
Church, and twofor the other Clergy of each Dioceſs may ſuffice: 
In purſuance whereof the Biſhop of London directs his Leeters ae- 
cordingly, willing them to certifie the Archbiſhop the Names of all 
ſuch as- ſhall be ſo Moniſhed by them , in a Schedule annexed to 


' their Letters Certificatory z whereupon the Cathedral and Collegi- 


ate Churches , and the other Churches having EleGed their Pro- 
ors, it is certified to the Biſhop, who makes due Returns thereof ; 
which method is likewiſe obſerved in the other Province of York, 
It is ſaid, That theſe Proctors ancicntly had Place and Vote in the 
Lower Houſe of Parliament(d)3 a good expedient for the main- . 
tenance and preſervation of the Libertics of the Church.. The Pxo- 

| locutox 


\.and Convocations, 


locutor of the Lower Houſe of Convocation, is immediately at the 
firſt Aſſembly by the motion of the Biſhops, choſen by that Lower 
Houſe, and preſentcd to the Biſhops as their Prolocutor, by whom 
they intend to deliver thcir Reſolutions to the higher Houſe, and to 
have their own Houſe ſpecially ordered and governed : His Office is 
to cauſe the Clerk to call the Names of the Members of that Houſe, 
as oft as he ſhall ſee cauſe; likewiſe to ſee all things propounded to 


be read by him, to gather the Suffrages or Votes, and the like, 


Trin.$ Jac, It was Reſolved by the two Chief Juſtices, and divers 
other Juſtices at a Committee before the Lords of Parliament,con- 
cerning the Authority of a Convocation, (1) That a Convocation 
cannot Afſemble without the Aﬀent of the King. (2) That after 
their Afﬀembling , they cannot confers to conſtitute any Canons 
without Licenſe del Roy. (3) When upon Conference they con- 
clude any Canons, yet they cannot execute any of them without the 
Royal Aﬀent. (4) They cannot execute any after Royal Aﬀſent, but 
with theſe Limitations, viz. (1_) That they be not againſt the Kings 
Prerogative: (2_) Nor againſt StatuteLaw: (3) Nor againſt the 
Common Law : (4) Nor againſt the Cuſtomes of the Realm. All 
which appears by 25 H.8. c. 19. 19 E4d.3. Title Qzare non Admi- 
fit,7. 10 H.7.17. Merton, cap. 9. By 2 H.6. 13. a Convoca- 
tion may make Conſtitutions to bind the Spiritualty , becauſe they 
allin perſon or by Repreſentation are preſent , but not the Tempo. 
ralty. 2.*And 21 E4.4. 47. the Convocation is Spiritual , and (o 
axe all their Conſtitutions.Vid. The Records iz Turri.18 H.8.$ Ed.r. 
25 Ed.1. 11Ed.2. 15 Ed.2. Probibitio Regis ne Clerus in Congrega- 
tione ſua,ec, attemptet contra jus ſeu Coronam, &c, By which it ap- 
pears, that they can do nothing againſt the Law of the Land, or the 
Kings Prerogative, | 

(5-) The word [Convocation] and the word [Synod] are rather 
words of two Languages, than things of two fignifications for 
although .they- have different derivations, the former from the 
Latin, the other from the Greek ,' yet in effe& they both center in 
the ſame thing. Convocation 4 Coxvorando, becauſe they arc called 
together by the Kings Writ. It is of very great Antiquity 
according to 'Sir 'Edward Coke, who mentions out of Mr. 
Bede and other Authors and ancient Records , ſuch as were nigh a 
thouſand years lince, ar.d 'moreexpreſly of one great Synod held by 
Auſftins : Aſſembling the: Britain Biſhops in Council, An. 686 (4), 
And affirms, ' That the Clergy was never Aſſembled or called to- 


a. 
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(4) Newburgh, 


|. 2+C 13» 
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gether at a' Convocation, but by the Kings Writ (ec). And 123,124- 


in the year +727. there was a Convocation of the Clergy , qa, "0" 
- 20J- ()f 


13 Ed.3- nu. 1. & Rot, Par. 2H.4. nr. 29. F.N.B. 269, 84.5.1. Co. Iyft. pag.4. c1Þ-74+ 
(:) 13 Ed:3-nu-I» 153 Ed. Rout Far. 16-74 _ {.Cley, 17 Z0d+3, hve 3O, 31, 25 HY. b 
F 


(ft 2 callcd 


Por. 


(f)Inr-L-ges called Magna Servorum Dei frequentia (f"). It was by the alliltance 
4 hs A - and authority of Ethelbert, the firſt Chriſtian Ring of Kent, that 
C0.uvt WWF Zuftin called the aforchid Aflembly of the Britiſh Biſhops, and 
DoRors, that had retained the DoGrine of the Goſpel', tobe held 

in the borders of the Vridiians and Weſt-Saxons , about Southamp. 

ton, as ſuppoſed, to which r:forted (as Mr, Bede fays) Seven Bi- 

ſhops, and many other Learned Divines z but this Synod or Convo- 
(2)BedeHifte tion ſuddenly brake up without any thing done or refolved (g ), 
This Aﬀembly was conven'd for determining the time for the Ce- 
* 4 Icbration of Eafter 3 touching which the Controvertie continuing 
no Iſs than 90 years after, was at lait concluded at another Con- 

vocation purpoſcly callcd at Whitby by the Authority of Oſwy King 

of Northumberland, and whereof the Reverend Cedda, newly 

(b) Bed: Hiſt. Conſccrated Biſhop, was Prolocuter, and King Oſiy himſelf preſent 
116-3. cap-25+ at the Aﬀembly (b)). Likewiſe about the year 1172. at Coffils in 
Ireland a Convocaticn was held by Authority of Kiog H. 2. 

ſoon after he had Conquered that Iſland, which Convocation was 

for the Reformation of the IriÞþ Church, where amongſt many o- 

ther Conſtitutions it was Decreed , That all the Chareh-Londs, and 

all tbe.r Poſſeſſions , ſhould be altogether free from the Exadiion of Se- 

cular men, aud that from thenceforth all Divine things ſhould be 

handled in every part of Ireland inſuch ſort , as the Church of Eag- 

(i)Giral, Cam 1and haadleth them(+i). Likewiſe about the year 1175. at London a 
—— 31» Synod or Convocation was held, at which King H. 2.-was preſent, 
" where among other Canons and Conſtitations, it was both by Au- 
thority of the King and Synod decreed , That every Patron taking 

. @ Reward for any Preſentation ſhould for ever leſe the Patronag: 
HIR—_ thereof Ch). Which together with other Canons then made for the 
C) + 196.26 b:tter government of the Church of Exglaxnd, were Publiſhed by 
Kog- Hoved. Richard Archbiſhop of Gaxterbury , with the Kings Aﬀent (1. 
Likewiſe a Provincial Synod was held at Oxford by Stephen Lang- 

(mWalfirgh. ton Artchhiſhop of Canterbury under King H. 3. about the year 
- 4, A fre 12.22. for Reformation of the Clergy (m)), with many others, in 
G0 + " ſubordination to the Laws of the Land. One ſpecial Priviledge of 
the Convocation appears by 8 H.6, cap. 1. All the Clergy from 

benceforth to be called to the Convocation by rhe Kings Writ , and 

their Servants and Familiars ſhall for ever bereefter fully uſe and 

enjoy ſuch liberty and Immunity in coming, tarrying , and returning, 

« the Great men and Commonalty of the Realm of England , called 

or t9 be called to the Kings Parliament, bave wſed or ought to have or 

exj'ly. 8 H. 6. In Parliamento Statutum eſt , ut Prelati atque Cle- 

rici, eirumgue Famulaiu, cum ad Synodos acceſierint , iiſdem Privile- 

gi ae Immunitatibus gaudeant , quibus Milites & Burgenſes Parlia- 
enti, Ant. Brit.fo.284. nu.30, 


(6.) The 
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+ {6.). The Jurifdiction of: the Convacation-in this Realin, though 
rclating to matters meerly Spiritual and. Eccleſiaſtical , yet is ſub- 
ordinareto the eliabli{y'd Laws of the;Land:'s it being Provided by 
the Staruteot:25 HB i-<.1g. That #o Canons,  Conſtitattons,. or Or- 
dinauoer ſhall be nazde-or pmt 3H excoition within'shy Realm by Au- 
#hority of the Conwmcation af | the Cleegy, repugnant tothe Preregative 
Royal, or to the Cuſtomes, Lars, or Stdtwtes of this Realm. * To the 
Gm: cffc& was that of 9 Ed. 1. Rot. Parl. Memb.6. Inhibitio Archi- + 
epiſcopo, & omnibus Epiſcopis, & alin Prelati apud Lambeth Con- © 
venturis, ne aliquid ftatuant in prejudicium kegis, Coronam, vel 
dipnitatem. For although the Archbiſhop and the Biſhops, . and 
the refit of the Clergy of his Province, Aſſembled ina Synod, have 20 H.6.13; 
power to make Conſtitutions in Spiritual things , yet they ought to N*®!07- 
be Afſ-mbled by Authority of the King, and to have ( as afore- «, 25 8.8 
fid ) his Royal Aﬀent to their Conſtitutions; which being had c.ig, 
and obtained, . the Canons of the Church , made by the Convoca» 
tion and the King, without Parliament , . ſhali-bind in all matters 
Eccletiaſtical, as well as an AQt of Parliament , as was:Reſolved in (a) Birdverl! 
Bird and Smiths Caſe (x). . Although the Saxors.,/ who founded 56 
and endowed moſt of our Churches, and made many govd Laws Mores Rep.. 
in reference to the Juriſdicgion, power, andptiviledges thezeof; yet 
the Royal Prerogative,. with the Laws and Cuftornes of the 
Realm, were everſo-preſerved, as not to-be invaded thereby: King 
A1thelbert the tixſt Saxon King, King Ina, Ztbelftane , Edmund , 
Edgar, and King Kanwte, 'all thele made Laws in favour of the 
Church , but none of them ever entrenched. on the Prerogative of 
the Crown, or on the Laws, or Cuſtomes- of the Realm. ; nor any 
of thoſe ancient Church-Laws ever made without the Supream. 
Authority to ratifie and-confirm the ſame. 
(7. ) The Laws and. Conſtitutions. wheeeby the Ecclefiaſtical: 
Government is ſupported, an&che Church of. Englexnd governed, 
are the General Canons made by General:Councils , alſo the Arbi-- 
tria Sancorum Patrum., the Decrees of feveral Archbiſhops and- 
Biſhops, the Ancient Conſtitutions made in our feveral Provincial 
Synods , either by the Legates Otho and Othobon, or by ſeveral 
Archbiſhops of Canterbury. ' All which by the 25 H. 8. are in 
force in England, (o far as tncy are not. repugnant to the Kings 
Prerogative , the Laws and Cultomes of Exglaud. Alfo the Ca-. 
nons made in Convocations of Later times, as Primo Facobi Regis, 
and confirmed by his Regal Authority : Alo in ſome Statutes Ena- 
ed by Parliament touching Eccleliaſtical affairs 3 together. with 
divers Cuſtomes. not written, but in uſe beyond the memory of 
Man; and where theſe fail, rhe Civi] Law takes place. Among 
the Britain Councils (according to Biſbp Prideaux his Synopſis of 
Councils,. 


Of «Countilsy Synods, 


——_, 


- Councils, Edit.5,) theſe amongſt the reſt are of moſt 'remark , viz. 
-At Wincheſier, inKing Edgars time under Dunftane : at Oxford,by 
Stephen Langtan Archbiſhop of Canterbury.:: at Claringdon under 
King Henry the Second, The Council under King-Edward the 6h. 
in which the-39 Articles of- che Engliſh Confefhon | was concluded 
and confirmed. The Synod under the ſame King:, from which we 
Teceive the Exgliſh Liturgy which now we have, compoſed by Seven 
Biſhops and Four Doctors, and confirmed by the publick conſent of 
: the Church, which: {as alſo the faid 39 Articles ) the ſuccecding 
- Princes, Queen Eliz. King James, and King Charles,-ratiftied and 
commended to Policrity. At London a Synod, in which:141 Ca- 
nons or Conſtitutions, relating to the pious :and peaceable Govern- 
ment of the Church , preſented to King James by the Synod , and 
. contirmed by his Regal Authority: and at Perth in Scotland, where 
. were Articles concerning Adminiſtring the Sacrament to the Sick, 
Private Baptiſm where Neceſſity requires, Confirmation, admitting 
Feſtivals, Kneeling at the Receiving the Sacrament, : and an allow- 
ance of Venerable Cuſtomes. But de Coxcil.-Britan. vid. D.Spelma. 
| The Ancient Canons of the Church and Provincial Conſtitutions 
. of this Realm of Englayd, were according to Lindwoed the Ca- 
noniſt (who, being Dean of the Arches., compiled and explained 
- the ſame in the time of King KH.6.) made in this order or method, 
and under theſe Archbiſhops of Canterbury, viz, The Canons or 
Conſtitutions: +. -- Ll. Bo 

1. Of Stephens Langton, Cardinal, Archbiſhop of Canterbury,in 
the Council at Oxford, in the year of our Lord 1222 , who diftin- 
guiſh'd the Bible into Chapters. wo; 

..2, Of Otho , Cardinal , the Popes Legate in Axno 1236. on 
whoſe Conſtitutions Fohx de Athon Dr. of Laws, and one of the 
Canons of Lizcoln, did comment or glols.. 

| 3. Of: Boniface Archbiſhop of Cant. 1260. + | 

4+ Of Othoban , Cardinal of St. Adrian, and Legate of the A- 
. poſtolical Chair z on whoſe Conftitutions the ſaid Jobz ;de Athox 
did likewiſe Gloſſematize. His Canons were made at London in 
Anno 1268. 

. 5. Of Fobn Peckbam, Archbiſhop of Canterbury ; at a Synod 
held at Reding, An.1279. 

- 6 -Of the ſame Peckham, at a Synod held at Lambeth, An. 
I281, 

7. Of Robert Winckhelſe, :Archbiſhop of Canterbury, Au. 
139%. | 


8, Of 


and Copruocations. : 


591 


T S.. Of Walter Reyneld, Archbiſhop: of Canterbury, at-a Synody 
held a tOxford, An.1322. Theſe Conſtitutions in ſome Books are | 


aſcribed to Simon Mepham, but erroneouſly 3 , for the date of thele 
Conſtitutions being 4An.1322. the ſaid Walter Reynold ( according 
to the Chronicle ) died in An, 1327- and was ſucceeded by Simon 
Mepbam,. 

9. Of Simon Mepbham Archbibop of: Cant. An.1328s 

10. Of John Stradford, Archbiſhop, Az.13 ... 

11. Of Simon Iſlepe, Archbiſhop, An.1362.. 

12. Of Simon Sudbxury, Archbiſhop, A#.1378. 'i.. 


13. Of Tho. Arnnadel, Archbiſhop, at.a Synod or Council held at 
Oxford, An.1408. 


14. Of Henry Chichley, Archbiſhop, 4.1415. : 
15. Of Edmend, Archbiſhop of Canterbury. 
16, Of Richard, Archbiſhop of Canterbury. 


The Dates of the Canons-or Conſtitutions of theſe Two Hhſt 
Lindwood makes-no mention, by reaſon of the uncertainty thereof; 
but withal ſays, it is clear, That Richard did immediately ſucceed 
the forefaid- Stephen Langton, and the faid Edmond ſucceeded Ri- 
chard, Lindw..:de Pan, c, ad hec. & infra, in verb. Mimime admitta-' 
zur, If fo, then it was moſt probably Kichard Wetberſhed , who 
was Archbiſhop of Canterbury, An.1229. And St. Edmond Chan-' 
SN of Oxford, 'who was Archbiſhopof Canterbury , An. 1234, 

FX. -: 
(8.) Councils were either General,or Oecumenical from Gxupiry, + 
whercunto Commithaners by the Emperours Authority were ſent 
from all quarters of the World, where Chriſt hath been preached : - 


Or National : or Provincial: or Particular , by Ballenger called N:tiona! , :r- 
T2x ; ſuch were the Councils of Gangra, Neo-ceſarea, and many ſuch-a5 com- 
others, commonly Aſſembled by Patriarchs and Biſhops in ſome Prebend the 
particular place of a Countrey. The ends of theſe Councils chiefly v5 rs "70 
were, Either for the ſupprefſion of Hereſies,- the deciſion of Con- jitan or Pines 
rroverſics, the appcaſing ot Schiſms, or the Ordaining of Canons ſa= Biſ-p 

and Conſtitutions for decency of Order in the Church, Vid, within their 
Zlfrici Canones ad Wulfinum Epiſcopum. Can. 33. where it is ** ©ts 


{3id, That there were Four Synods for the detence of the True - 
Faith againſt thoſe Hereticks, who belched out their Blaſphe- 
mies againſt the Holy Trinity, and the Humane Nature of our 
Saviour z the Firſt whereof was at Niece: another after that at 
Conftantinople.confiſting of a hundred and fifty Biſhops : the Third 


at Epheſus , of two hundred Biſhops: the Fourth at Chalcedon;; - 


where 


Sudbury,z. 
Coancellorghe 
was Bebheaded 
by the Rebels 
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a Of Conntils 5 Syriods, 


Y 


| Ar Feruſalem, 
Cent-1, 


Ar Ancy1a, 
Cente2. 


/ 


Evſeb. 1.6. 
G32. 

4 Ar Boſira, 
Cent. 3. 


Ibid.cap 42. 
Ibid. c.4*<. 
Id.lib.7. C.3s 
I:1d.c.6. 


23,2% 


$ where many hundreds of Biſhops were preſent and they all with 


— 


an unanimous Conſent contirm.ed all thofe Decrees which were 
made in the Nicene Council. Theſe Four Synods (ſays the ſaid Ca- 
non ) are fo to be obſerved by the Church of Chriſt, #t Duatzor 
Chriſti Codices, Fhere were mary other Synods about the ſame 
time, but theſe Four were of the beſt Authouricy, 

At Jeruſalem in the Firſt Century the Apoſtles, Elders, and Bre- 
thren held a Council againſt fome Pharifees touching Cirenmeifion, 
in the Fourth year of the Reign of the Emperour Claudius, The 
Apoſtles celebrated alfo certain Councils tor the ſubſtiruting of 
Matthias inthe place of Fudas, AG. 1, For the Election of Seven 
Deacons— Af.6, For not pretling the Ceremonial Law, AG.15. 11 
For the toleration of ſome Legal Obſervations only for a time, A@., 
21.18, To theſe ſome will have to be added a Meeting by the A- 
poſtles, wherein was compoſed the. Apoſtles Creed. Aifo another 
Aſſembly of the Apoſtles , which did! obtrude'to the Church 85 
Canons under the notion of the Apoſtles Authority, concerning 
which there are various Controverfies. In this Century there were 
alſo Two Synods ſummoned in 4fia, for the Reformatien of the 
Churches, and Conſecration of Biſhops, at which Fobx the Evan- 
gelilt was preſent. Exſeb. lib.3. cep.20. 

At Ancyra in Galatia in the Second Century was Aſſembled a 
Synod of divers Biſhops, whercin the Figments of Montanus were 
confuted. In this Synod Montanus was Excommunicated, and his 
Herefie condemned. Ewnſeb. lib. 5. cap. 14. In this Century, viz. 
An. 195. Six ſeveral Synods were held about the Obſervation of 
Eafter, viz. At Rome in Vidors time: at .Ceſarea in Paleftina : at 
Pontas ; in France , where Ireneus was chief: in Oſtroens and at 
Epheſis. In all which Synods it is obſerved , That the Biſhop of 
Rome had no more Authority than the other Biſhops. Exſeb. lib. 5, 
cap.23, 

HM Third Century there were Eight or Nine Synods of Re- 
mark, viz. At B ſtra, where Beryllus was confuted by Origen : at 
Rome in the time of Fabiauus, where the S:hiſmof Novatus was re- 
moved : another at Rome in the time.of Corzeliz, wherein Nova- 
tus the Herctick was condemned: at Antioch, where Novatus was 
condemned again : at Carthage, which erred 5bout the Re-baptizing 
of Hereticks: at Iconium, for receiving of Hzreticks atter Repen- 
tance : at Antioch agzin, where Samoſatenus was condemned 3 this 
was about the Twelſth year of Galienus : Another at the ſame 
place under Aurelianus, where he was condemned again, and dc- 
prived of his Church. And at Sinueſſa, confilting of 300 Biſhops, 
where Marcellinus Biſhop of Rome was condcmncd for denying 
Chriſt, aad facriticing to Idols. Tom. 1 .Concil, 

At 
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At Ancyre in the Fourth Century , about the yezr 308. were At Ancyra, 
aſſembled Biſhops of divers Provinces, to conltitute a form of Ec- —_ 
clefiaſtical Diſcipline, according to which they who had Sacrificed Po 
ro Idols in time of Perſecution , were to be received again upon 
their Repentance, In this Council allo it was Ordained, That 
Chorepiſcopi, that is, Countrey-Biſhops', or Vicarii Epiſcoporum, 
ſhould abftain from Ordination of Elders and Deacons, and from 
uſurping of dominion over the Preaching Elders, who were in 
Citics. This Council was ſubſcribed by Eighteen Biſhops. | 

At Nice in Bithynia, Aſſembled by the Authority of Conſtay- The firſt, at 
zinethe Great, a General Council, conſiſting of 318 Biſhops : The M<*»3 330» 
exact time when it began Hiſtorians do not agree, ſome conceive it ? your q; 
was 4.D.325. So Hillar. Socort. I.2,c.29. Others, 359. So Baron. . 
N.27. Others,330. and others referr the year to 333. But Euſebins ms ory Fo | 
computcth it to be in the Twentieth year of Conſtantines Reign, ©! 
It wes alſo in the time of Jaliw the Firſt, and Silveſter, Popes. 

Three things eſpecially are reported to be condemned by this Fa- 
mous Council, 1. The Arrias Herefie, Blaſphemouſly denying to 
Son to be Co-eternal and Co-effential with the Father, 2. The 
diſſent of the Eaſtern from the Weliern Chriſtians about the cele- 
bration of the Paſſover, in a manner different [from the Jewiſh 
Cuſtome; and it was concluded in this Council , That the Feaſt of 
Eaſter ſhould be kept on the Loras Day, and not on the Fourteenth 
day of the Firſt Month of the Jews called Niſan. 3. The Schif- Ruffin. 1.I.C-6. 
matical diffentions of the Melitiazs and Novatians. In this Council 
the Emperour burnt all the Accuſations which the Biſhops brought 
againſt each other, as unworthy to be ſcen. Of this Council it is 
ancicntly Recorded, That Conftantiaus Imperator congregavit in 
Nicea Civitate 318, Epiſcopos ex emnibus Nationibus ad Confirman- 
dum fidem Catholicam. Ita in Tertio Can. Alfrici ad Wulfin.Epiſcop. 

At Tyrzs in the Fourth Century was conven'd a National Coun At Ty. 
cil by Con{tantine the Emperour, in the Thirtieth year of his Cent-4- 
Reign, wherein were 60 Biſhops from Egypt, Lybia, Afia, and 
Europe the major part whcreof were Arriens, who charging 4- 
thbanafias with faiſe Accuſaiicns, depoſed him in his abſence 3 whole | 
Depofition Arſenias ſubſcribed with the ſame hand, which the Ar- Socrat, 
riansalledged was cut off by Athanaſius. 

At Gangra in Paphlagonia about the year 324. were aſſembled Ar Gangras! 
about Sixtcen Fathers; in which Council were damned the here- $9324 
tical Opinions of Exſtathius, who admiring the Monaſtick life, or 
favouring the herefie of Exucratite and the Manicheans, ſpake againſt 
Marriage, and cating of Fleſh, and damned the publick Congrega- 
tions for the Service of God in Temples, ſaying, 4 man could not be 


ſaved unleſi be forſock all his Poſſeſions, 
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About this time there was a Council at Antiochia, wherein the 
Arrians depoſed Euſtatius, AS alſo a Council at Arles, wherein 
Cecilianus was abſolved from the Accuſation of the Donatiſts. 

At Eliberis in Spain in the time of Conſftantines Reign , were 
aſſembled 19 Biſhops and 36 Presbyters. Among the 81 Canons 
made in this Synod, it was Ordained inthe 36 Canon, That no- 
thing that is worſhipped ſhould. be Piiured on a Wall ;, and that is 
Private Hoſes no Idols ſhould be found, 

At Carthage, the Firſt Council there ( wherein St. Cyprian, with 
the Advice of many other Biſhops of Namidia, Lybia, and other 
parts of Africa, Ordained thoſe who were Baptized by Hereticks, 
to be Rebaptized) was not held under the Reign of Conſtantine, 
for that St. Cyprian was Martyred in Valerzans daics, the Eighth 
Perſecuting Emperour ; but the firſt Council of Carthage held in 


* Conſlantines daies , was that :wherein the Doxatiſts condemned Ce- 


cilianus Biſhop of Carthage, whole innocency was made afterwards 
to appear, | 

At Antioch, the Firſt Council there was held by Arrians under 
the Reign of Conftantizs, Son of Conſtantine, in the year 340 or 
344. This being one of the Councils, which cicher determine 
Heretical Opinions, or raiſe up Schiſms and Troubles to the diſ- 
perſing of the 'Chriftian Flock , doth not undeſcrvedly paſs under 
the name or notion of one of the Reje&ed Councils. To this 
Aſſembly reforted 90 Biſhops, under pretence of Dedicating the 
Church of Antioch, built by Conſtantine, when in truth their prin- 
cipal defign was to cje& Athanaſims out of his Chair , and to ſub- 
vert that Syſteme of Faith , which was ſet down in the Niceze 
Council. This Council of Antioch is to be diſtinguiſh'd from Five 
others which Bellarmine reckons ; Longs allo doth name this, and 
mentions other Councils of Antioch. But this Council is referr'd 
to the time of Conftantivs, and Frlius the Firſt, Athanaſius being 
reſtored from Baniſhment by Coxftantize , the Son of Conſtantine 


_ the Great, the Arrians declare it to be unlawful, becauſe the ſame 
_ Authority which did cje&, muſt reſtore : This matter therefore be- 


ing referr*d to Pope Julizs, he Summons the Synod to appear at 
Rome, But the Ewſebians, chief of the Hereticks, that they might 
avoid this, did without much difficulty ſeduce Conſtantias to be 
at the Conſecration of the Magnificent Temple built by Conftan- 
tine the Great at Antioch: where were met about go Bithops, 
as aforeſaid, 3o whereof being Arrians , the favour and Autho- 
rity of the Emperour, againſt the double Suffrages of the Ortho- - 
dox procured the condemning of Reftored Athanaſius. It is ſaid 
of this Counci), That they did ſet forth a Form of Belief ſo inter- 
mixed with Truth and Error , that he which is heedful leſt he 
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be deceived, in his greateſt wartneſs can ſcarcely beſafe; for by the Socrat-l-2:C. 5 
omiſſion of what might eſtabliſh; the Truth , they weaken that 59Y® lo Zo CeZ+ 
which they undertake to maintain, To this Council probably \, g,jioch 
may be reterr'd Two other Councils , which ſome teport to have an.348- 
been held alſo at Antioch about the year 348. the former whereot 

was occalioned by the favour, which Julius Biſhop of Rome 

ſhewed to. Athanaſius Biſhop of Alexandria, and other Biſhops. 

In the other the Arrians did fet forth a rew Sum of their Faith, 

which being ſent to the Biſhops of Traly, was refuſed by them, ad- 

hering to that of the Niceze Council. 


At Sardis in Illyricum in the year 351. by the Command of Ar Sards, 
Conſtantius and his Brother Conſtans a great National Council was 5193514 
Aſſembled , confifting of 375 Biſhops, whereof Three hundred 
were from the Weſt, and Seventy fix from the Eaſt , from Thirty . 
tive Provinces in all. The Three hundred Weſtern Biſhops con- k. 
firmed the Nicene Creed, to this end, That Athanaſius, who was 
Baniſhed Rome for the ſpace of Three years, ſhould be reſtored to 
his Place at Alexandria but the other Seventy fix Arrians meet- 
ing at Philippols confirmed Arrianiſm under the Title of the Coun- 
cil of Sardis. In this Council by reaſon of the Arrian Facion, and 
from thence _— _ added different Aﬀecions to different 
Opinions. In this Council, which is commonly called an Appen- ya n; . 
Fo to the Firſt Niceze Council, were ratified 21 Cinons eat mou — 
Julius, | of Councils. 

At Sirminm in Illyria in the year 356. by Command of the Em- Ar Sirmium, 
perour Conſtantius a Council was held, where were preſent be- &n-356+ 
fides Eaſtern, Three hundred Weſtern Biſhops and upwards for 
the hearing and deciding the Cauſe of Photius , who complained to 
the Emperour that he was unjuſtly condemned at the Synod of 
Sardy , although he had preached that Chrift was meer man, and 
inferiour to his Mother. This Council at Sirmizum fo groancd un- di&.Synopl- 
der the Arrian Tyranny of Conjtantius , that the Supremacy and 
Preſidentſhip. of Fope Liberius dared not to appear; Photius Bi- 
ſhop of Sirminm having renewed the Herefics of Sahellins and 
Samoſatenns s Of this Council ( faith Longus ) there is nothing Vid.Socrat- 
extant beſides Three Forms of Belief, which are found in Bini- pac Ny 
#5. In this Synod there was a hot Diſpute bet ween Bafilius Biſhop Sþ 4 < s 
of Ancyra, an Arrian Heretick, and the (aid Photius a Sabellian Epiph. Hzr.7- 
Herctick. 

At Millain in the year 355. at the inftance of the Arrians a At Milain, 
Counci] contiſting of Three hundred ot the Occidental Biſhops at An.355s 
the command of Con(tantins was Aﬀſembled, who(after'that the Em- 
perour Conſftans was ſlain by Magnentius)had the whole Sovereignty ag 
both of the Eaſt and Weſt in his hands. This Council was conven*d PO 
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party for ratification of the Sentence pronqunced agairtt Athanaſing 
at Tyrws , and partly for ſybvertion of the Nicene Faith, but pre. 
vailed in'neither. In this Council the Emperour himfclf was Pre. 
fident, Liberias being Pope; I (faith the Emperour jn this Coun- 
cil) am an Accuſer of Athanaſix. The Weſtern Catholick Biſhops 
there preſent (for there were few Eaftern ) promiſed to conſent to 
the Arrians, if they would tirſi ſub{cribe to the Nicene Creed. But 
Valexce and Urſacius, the chiet Leaders of that Fation withſtood 
them. Then followed the degrading of the Bilhops, and the cox- 
1upt Eccleſiaſtical determination. This was effected eſpecially that 
they might allure Liberius Biſhop of Rome, cither by Gifts or 
Threats to their way, who is reported thus Heroically to have An- 
ſwered the Emperour(who had judg*d him to be Baniſhcd to'Thrace, 
and offered him the charge of his Journey) viz. Thew haſt robbed 
the Churches of the Earth , and now offereſt to me Condemued an Tn- 
digent an Alms , Gofirft and become a Chriſtiau thy ſelf.” » 

At Ariminum in Italy about the year 363. was held a National 
Council, conliſting of more than Four hundred Weficrn Biſhops, 
under the Emperour Conftantins in. the 224 year of his Reign, at 
the motion of the Arrians, to whoſe: Opinions the ſaid Emperour 
was flexible enough ; but the major part of the faid Biſhops re- 
jeRing the motions made in favour of the Arrian Error, touching 
the Son of God, adhered cloſely to the Nicexe Faith. This Ari- 
minum is (it ſeems) Famous for Two Councilsz the one Ortho- 
dox, and lawfully'called , which is that aforementioned. The 0- 


' ther Heretical and Tyrannical, craftily called by the Arrians under 


the notion of the Council held at Ariminum, that this Falſe one 
might extinguiſh the True one; whereof the (greater part deter- 
mined the Nzcexe Creed puncually to be obſerved , and the Sons 
equality with the Father in Efſence to be afſerted ; The Decrees of 
the Synod at Sirmium to be rejeted: and Urſfacius and Valence 
with the Arrians, their Followers, to be Excommunica- 
ud. - | 
At Seleucia in Tſauria, which lics between Lycaonia and Cilicia, 
whence Paul and Barnabas failed to Cyprus, Af. 13,4, was a Coun- 
cil of 160 Oriental Biſhops, held the ſame year wherein the ſaid 
National Council of Ariminum was held, viz. Au.363, The bu- 
fineſs of this Council, procured (as the former) by the Arrians, 
was much prevented by a Conteſt arifing touching precedency of 
Debates, as. whether the matter, of Faith, or the Lives of ſuch as 
were to be accuſed, ſhould fr(t fall under Examination. At this 
time there bing Convened at 4riminum 600 Biſhops (according to 
Bellarmine out of the Chron, of Ferome) of which the Eaſtern He- 
zerodox being overpomwr'd both. in Namber and Arguments by the 
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Orthedex, the Emperour Conſtantius removes. ther unto-Seleue?a 
in 1auria aforcfaid. Here the Acatians altogether -rejeq' Conſub- 
ſtantiality, the Semi- Arrians admit it in their ſenſe: In this diffen- 
tion the Semi- Arrians prevail, and determine, Fhat the Form of 
Faith compolediat the Dedication at Antioch , ſhould be retained 
and ſubſoribed unto; but they exed the diflcnting Acatians or 
Arxians from their placcs. : 
At Conftantinople, where the Acatians remained after the Coun-' At Conſtant 

ci! at Seleucia, were Aﬀembled by them about 50 Biſhups out of 7+ 
Bytbinia and other adjicent parts. In this Synod they confirmed 

the Sum of Faith read in the Council of Ariminum. 

At Antioch in the 25th year of Conftantius his Reign another At Antrocy.. 
Caunci} was Convened ,. with deſign or oxdering matters fo , that 
for the time to come no man ſhould cail-the Sor -of: God Conſub- 
iantial wich the Father, nor yet of a different ſubftance from the 
Father 3 but neither in this Council could the ' Arrians perfettheir 
intended purpoſe of inventing a new Sum of Faith. | | 

At Laadices,. not that Laodicea nigh Antioch in Syriz\, but at At Laedic:a, 
Laodices the Metropolis of Phrygia, and one: of - the Seven 41-362. 
Churches of -Afia, to which Fob# in his:Baniſhment wrote from * : 
Patmos, At this Laedicea a Synod was affembled about the year 368. 
wherein nothing. was determined concerning matters of - Faith, only 
the Worſhipping of Angels was damned 25 an horrible: Idolatry, 
and a foriaking of Chrift ; alſo the Books of the Canonical Scri- 
ptures were particularly ſet'forth', wherein no mention was made 
of the Books of the Machabees , of Ecclefiaſticnr',' or other Apo- 
cryphal Books, 

In Tlyricam about the year 370 under the Emperours Valentinian In 1lhricun, 
and Valens, not yet infected with the Arrian Herefie , was held a 4.370. 
Council, wherein the Nicene Faith had confirmation and allow=- 
ance. | _ 

At Lampſacum nigh the Helleſpout under the -Emperour' tens At Lampſa- 
was a Synod of Macedonian Hereticks, who ratifed the Council £97 

of Seleucia, and damned that of Conſtantinople by the Acati- _ —o_— 
A "I Z9MeleG:Co7; 
At Rome under the Emperour Valentinian in the Weſt , Dama- Ar Rome. 

Jus Biſhop of Rome Convened a Council, wherein was contirmed Theods!.2.C-22-. 
the Nicene Faith. . OE 

At Conſtantinople in the year 333 under Theodofius the Empe- Ar Conſtanti- 
rour, was a General Council held, contiſting of 150 Biſhops, where- n+ 45-393-- 
of 36 were infected with the Macedonian Herehie , which blaſphe- 
moully. held the Haly Ghoſt tobe a Creature , a Miniſter and Ser- 7heed:l:$+ 0-87 
vant, not Conſubſtantial witk«-t!}e Father and the Sop;''From this 
Council the faid Hereticks having withdravin-themfelves}" they 
which: 
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which Temained in Council damned the Herehie of Macedonizs, and 
contirmed the Nicene Faith , with ampliation of that part of the 
Symbol which concerned the Holy Ghoſt , in this manner, viz. I 
believe in the Holy Spirit our Lord , Giver of life , who proceedeth 
from-the Father, 21d with the Father and the Son is to be worſhipped 
and glorified, This Council was held under Gratian and Theodoſius 
the Great, and Damaſus. They condemned and diſcharged Mace- 
donins Biſhop of Conſtantinople , for his perfidious oppoſing the 
Deity of the Holy Ghoſt , together with Maximus Cynicus by rea- 
ſon of his Do@trine againit Diſcipline. The Emperour null'd all 
Conf(flions, except that of thoſe who acknowledged Chriſt Co- 
eſſential with the Father, which our preſent Litzrgy :retains under 
the name of the Nicexe Creed... It is thought that Gregory Nazian- 
zen compiled it, according to the fcenſe of the Synod. 

At Conſtantinople under Theodoſies another Council was held, 
whence a Synodick Letter was (ent to the Biſhops then Conven'd at 
Rome,declaring the troubles they ſuſtained by Hereticks; and as to 
matters of: Diſcipline recommended unto them the Canons of the 
Council ot Nrce, . 

At Conſtantinople in the Fiſth year of Theodoſius his Reign , a 
great National Council was again Conven'd, wherein the Hereticks 
were divided among themſelves touching what Credit they ſhould 
give in matters of Faith to the Fathers that preceded their time ; 
whereupon that good Emperour rent in pieces the Sums of the. 
Arrian, Eunomian, and Macedonian Faith, and Ordaincd the Homou- 
ftan Faith only to take place. TS 

At Carthage the Second Council was aſſembled under Theodofins, 
nigh the time of the forefaid General Council held at Conftantino- 


ple, wherein the Nicexe Faith was conhrmed , abſtinence trom 


Matrimonial Society with Ioftidels and Hereticks recommended to 
Eccleiiſtiical perſons. 

At Nice there was another Council Az. 181. under Conftantixe,- 
which wholly reſtored the Images and Statues of Irexe,together with 
the Reliques formerly broken in pieces. by Leo Iſaurus his Grand- 
father , and Conſtantine Copronymus his Great Grandfathir, the 
bulinefs being chiefly promoted by Gregory the Second and the 
Third, together with Adrian the Firſt, and Tarafius Patriarch of + 
Conſtantinople. There met at this Council ( which is one of the 
Greek or Eaſtern Oecumienical Councils) 350 Biſhops , who with 


"the ſaid Tarafius Prelident of the ſaid Council, by 22 Canons con- 


demned Image-breakers for Hereticks. Bellarmine and Baronius 
imagine, that this Synod was condemned by the Fathers at the Coun- 
cil. of Franckfort under Charles the Great, which yet is denicd by 
Binnins,Surius, and others, according to Longas,pag.632. 

At 
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At Carthage a Third Council was Afſcmbled in the year 39g, At Car:hoge, 
at which Augafiine Biſhop of Hippo was preſent, 'wherein it was I 
(inter alia.) Ordained, That the Biſhop of Rome ſhould be called-c,.4o. 
the Biſhop of the Firſt Scat, but not the High Prieſt , or the Prince 
of Prieſts. Likewiſe , That nothing except the holy Canonical Can. 47. 
Scriptures ſhould be read in Churches under the notion of Holy 
Books. 

At Carthage a Fourth National Council was held under theReign Ar carthage, 
of Hoxorius about the year 401. conlifting of 214 Biſhops, at An4ct. 
which Augaſtine Biſhop of Hippo was alſo preſent, and wherein 
were nigh as many Canons made as were Biſhops aſſcmbled , 
wherein among Other things it was Ordained , That a Biſhop ſhould 
admit no man to a Spiritual Office without Advice of the Clergy ; Can.22; 
or pronounce any Sentence without ſuch Advice: That Refuſers to 23+ 
pay unto the Church the Oblations of perſons Deceaſed , ſhould be 95s 
Excommunicated. Whereby it appears , That Oblationes Defundoe 
ram were not Soul-Maſſes ſaid tor the Dead, but Charity by way 
of Teltamental Legacies. 

At Cyprus under the Reigns of Arcadins and Honorins was Af- At Cpru z 
ſembled a Council by Epiphanius. And at Alexandria by Theophi- 
las, under pretence of damning the Books of Origen. Allo at 
Conftaitinople by the malice of Eudoxia, the Wife of Arcadius the conſtantineple. 
CO , to depole Fohn Chryſoftome Biſhop of Conftantino- 
ple. | 
At Carthage about the year 419. a Fifth Council was held, Ar carthage, 
wherein the 'Opinions of Pelagius and Caleſtins were damned as An-419- 
Heretical ; and whereby it was Declared , That the Adoration of | 
Reliques was at this time the Cuſtome of Etbxicks, and Appointed, 

That Supplication ſhould be made to the Emperours 3 That ſuch 
Reliques as were found in Images, Groves, and Trees, or elfewhere, 
ſhould be aboliſhed. | ; 

AtToleds in Spain under the Reigns of Arcadius and Honorins, At Tvleds.' 
was a Council afſembled for Confirmation of the Nzcexe Council, 
and refutation of ſome Errors. | 

At Melevitum in Numidia was Afſembled under the Reign of Ar Meclevitun. 
Arcadins a Council, whereof St. Auguftize was Preſident 3 which 
was Aſſembled chiefly to finiſh the work begun at the Fifth Coun- 
cil of Carthage, in condemning the Hereties of Pelagizs and Ca- 
leſtius , concerning the power of Mans Nature, not ſupported Can.22. 
by the Grace of Gcd, and Free Will of Man to do good of it 
ſelf; as alſo to inhibit Appeals to Biſhops beyond Sea, on 
ws of being ſccluded from the Communion of all African Bi- 
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At Carthage in the year 402 under Howorizs and Theodoſius the 
Second; -a National Council of 217 Biſhops was afſembled, which 
continued for the ſpace of Six years : The butinels of this Council 
wzs prevented by a Controverlie happening between them and the 
Biſhops of Rome, who ſucceihively endeavoured ( but not ſucceſs- 


—_ 


Jully to perſwadeithe African Biſhoys, that they were under the 


Sovereignty and Juriſdiction of the Biſhops of Rome 3 to whom 
this Council would:not allow of any Appcal from the Biſhops of A- 
frics. 

At Bagais in Africa about the year 433. certain Doxatifts tothe 
Number of 3 10 aſſembled themſelves in Council , chicfly for the 


depotition ot Maximinianus , Biſhop of Bagais, whom they De- 


poſed and Accurſed, becauſe he had-renounced- their Herefie , and 
had recovered many others fromthe Error of that way. 

At Epheſus in the year 434. and in the Eighth year of the Reign 
of Theodoſius the Second, by ſome called Theodoſins the Younger, 
was 2 Genera) Council afſcmbled againit the Heretick Neftorizs 
Biſhop of Conftantinople ; which Council conliſted of above Two 
haadreed Biſhops, by Command from-the Emperour : By which 
Countil Neſtorizs, for his Herelic in denying the Son of the Virgin 
Mary to be God , and conſequently the Perſonal Union of the Di- 
vine 2nd Humane Nature of Chriſt, was Banithed to Oafts. * This 
was the firſt General Council of Epheſus, promoted by Celeftine the 
Firſt, wherein Two hundrcd Bithops ( as aforeſaid ) condemned 


. Neſtorixs- together with Carifius bis flattering Presbyter, whoin- 


licad of : Two Natures acknowledged divers Perfons in Corift, and 
thercfore pleaded that. the Bleſſed Virgin Mary ſhould be fiyled 


The Mcther of xgise6u& only, and not $8:J6«@-. In this Council CyriHas of Ale- 


Chriſt, zot 


xandria is recorded Prefident , whom Neftorins, being pioufly and 


- 6 at of brothcrly invited to a better Opinion proudly contemned,, and 


Vid, Liberat- 
in Breviar. 


Cap.1l, 


having craftily allured Fobn of Antioch to his party, Anathematiz*d 


kim and: the Council, who had former)y Anathematiz'd hirn, * 
Fhe matter being related to the Emperour, and throughly under- 


ſtood, Cyrillus and his are clcared , but Neſtorius with his party is 
Baniſhed (as aforeſaid) to Oaſis, 'a Sandy Haivitation , where like 
another Cain ( ſiys a Modern Hiltorizn ) roving here and there, 
Blaſphcmiog, at length his Tongue being conſumed and eaten up by 
Worms, he breathed out his laſt, ' There are Cit ſecms) two Copics 
of this Council, ' the Firſt obſerving Eight, the Second Thirtcen 
Canons, which are comprehended in the Anatheme's of Cyrilles, 
The Maſſlianites, termed alſo Exchites and Enthuſiaſts, were cone 
demned by this Council, and thereby the integrity of the Nicere 
Creed confirmed. SA 
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At Epheſus under Theodoſins the S:cond was likewiſe a Particular At Epheſurs 
Council aſſembled by Fla»ianus Biſhop of Conſtantinople, who An.449. 


condemned Extyches an Abbot of Conſtantinople , for Athrming, 
That in Chriſt,aſter the Union of the Divine and Humane Natures, 
there were no longer Two Natures ; which abſurd Opinion Fla- 
rianus danined as Heretical, So that the occalion of this Second 
Council of Eph:ſus, An.449. was this Eutyches, an Archimandrite 
of Conſtantinople, who after Manes and Apollinaris denied the Fleſh 
of Chriſt to be like Ours, but. affirmed, that falling from heaven like 
the Rays of the Sun , it penetrated the Virgins womb. And ſo he 
denied that Two Natures were in Chriſt Incarnate; but aſſerted, 
that his Fleſh was changed into his Divinity: for which he was 
(as aforeſaid) condemned by Flavizuus Patriarchof Conſtantinople, 
and Exſebius Biſhop of Doril, and others their Aſſociates yet by 
the help of Chryſaphius the Eunuch , and Eudoxia the Empreſs, 
whom he had ſeduced, he prevailed with Theodofius, that the matter 
might be determined by a Famous Synod ; for which reaſon this at 
Epheſus by the Emperours Authority was called , where 128 Bi- 
ſhops met, Dioſcorus of Alexandria being Preſident , one fo full of 
Emtychianiſm, that Eatyches is abſolved , and the reclaimers forced 


(ſays the Hiſtorian) to ſubſcribe by Club-Arguments. Flavianus Vid.Liberate 


oppoſing it, was ſo furiouſly trodden upon, that three days after he 


in Breviar. 
Cap. 12-Evange 


diced 3 belides, many very Learned Biſhops diſcharged of their Pla- 1.c.9, 10. 
ces ; yet not long after all this was daſhed in pieces by the moſt Fa- om" ogg I4e 
6.57. 


mous Council of Chalcedon. 

At Berytus in Phanicia was held a Council about this time, where- 
in the Cauſe of Thas Biſhop of Ede, whom Dioſcorus had depoſed, 
was revived, and himſelf juſtified and abſolved, 


At Berjt#8- 


At Agatha in France was a Council held , wherein nothing was ax Agathe, 


more remarkable, than that they had liberty to meet together by 
the Command of Alaricxs King of Gothes , who at that time had 
the Sovereignty in that parr of France called Galiz Norbonenſis ; 
whence it appears, That Councils both General and National, were 
in all Countreys Convened by the Authority of Sovereign Prin- 
CES. 


At Chalcedon in Bythinia in the year 455. and in the Fourth Ar chalcedin, 
year of Marciauns the Emperour was a General Council, at which A455» 


was preſent in perſcn the Emperour, and 630 Biſhops and Revercnd 
Fathers from molt parts of the World. In this Council Dioſcorng 
Biſhop of Alexandria, together with Extyches and Juvenaly Bi- 
ſhops at Feruſalem, was condemned zs an Heretick, tor abſolving 
the Heretick Euzyches in the Council at Epbeſus., and aQting other 
Crimes, whereof he was then accuſed. In this Council it was Or- 
dained, That men ſhould believe, that the Natures of Chriſt, albeit 

| | Hhhh that 


| of Councils, Synods, 


that they were united, yet were they not confounded , as Extyches 
had Heretically affirmed. Alſo in this Council it was Ordained,; 
That Amnatelins Biſhop of Confta#tinople and his Succefſors, ſhould- 
have the chief Dignity next unto the Chair of: Rome. This Coun- 
cil was called by the ſaid Emperour Martianus againſt «the 1aid 
Emutyches, Abbot of Conſtantinople, and his'Champion Dioſcorng. of 
Alexandria ;, thc ſuppolitious Ads of the Council held at :Epbeſws 
were condemned by this Council, thoſe of Epheſus: being in fa- 
vour of Entyches, who affirmed one only Nature to bein Chriſt, 
viz, his Divine Nature, after his Incarnation. It is not clear or cer- 
rain, who was Prefident of this Council. of Chatcedon., excepting 
the Emperour, and Judges Modcrators: The matters thereof were 
for the moſt-part by favouring parties between Leo the Firſt © 

Rome, and Anatholius Patriarch of Conſtantinople. 

* ns At Ravenna in the Sixth Century, was a- Council Aſſembled by 

Carr,  occafion of the Schiſm happening on the EleGtion of Symmachw to 
the See of Rome, whoſe Competitor was Lawrentius , afterwards 
made Biſhop of Nrceria.- 'In Symmachus his time were no leſs than 
Six Councils held at Rome ,. all Convened by Authority of Theodo-- 
ricus King of: Gothes, who then Reigned in Italy, and all of [little 
importance, otherwiſe than the Endeavours that then were for the 
Supremacy, whereat they aimed. 

At Valenti. AtValentia in Spairr were aſſembled Two Councils, called Ner- 
denſe and Valentinum,both very obſcure Councils,there being in the 
one bur Eight Biſhops preſent , and only Six in the other. In the 
Firſt of theſe, Marriage was prohibited the time of Lent, and three 
weeks before the Feaſt of St. Fob the Baptiſt, and during the time 
betwcen Advent and Epiphany. 

At Tidor. At Sidoz in the Twentieth year of the Emperour Anaſtaſius a 
National Council of 80 Biſhops was Afﬀembled, by the procure- 
ment of Xeneas Biſhop of Kierapolis, for undoing the Council of 
Chalcedon, which as faras in them lay, they did accordingly. 

"RF MIR At Aurelia, that is, Orleance in Fraxce in the 224 year of. Ana- 

| ftaſins, and under the Reign of Clodovens King of France, were 
convened 32 Biſhops , on purpoſe to ſcttle ſome Order in Eccle- 
tiaſtical Diicipline, which by reaſon of the irruption of Barbarous 
people into the Countrey of France , had. been brought into great 


diſorder. 
At Gerundts At Gerunda and Ceſarauguſta in Spain were T wo Councils under 
TT Theodoricus King of Gothes then Reigning in Spain. In the former 


of theſe were only Seven Biſhops convened, who made ſome Con- 
ſtitutions, chiefly about Baptiſm: In the latter were Eleven Biſhops, 


and they in oppolition to Superſtition and the Manichean Hereticks, 
prohibited Falling on the Lords day. | 


At 
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At Rome in the Sixth Century, by the Mandate of Theodoricus At Rome, 
Roger Gotbes, Reighing in 1taly,a Council was Aﬀembled by Hor- Cents, 
miſaa Biſhop of Rome, wherein the Error of Extyches is damned de 
#00, and Ambaſſadours ſent to the Emperour Anaſtaſius, and to the 
Biſhop of Conſtaxtinople, to divert them from that Error, 

At Conftantinople in the ſame Century under the Emperour At ©-rſt-»” 
Juſtinus was another Council convened, wherein -many great <©**: 
Accuſations: were exhibited againſi Severus Biſhop of Axtiveh, who 
was then condemned of Hereſie,, and afterwards Baniſhed by the 
Emperour. : 

At Toledo in the ſame Century was a Second Council aſſembled, - ag 
partly for renewing Ancient Conſtitutions , and-partly for making © 
New in order to Eccleſiaſtical Diſcipline. By the firſt Canon of 
this Second Council of Toledo, Marriage was tolerated to ſuch of 
the Clergy, ason their initiation to that Funcion protelicd that they 
had not the gift of Continency. 


At Conſtantinople in the year 532. under Ju{tinian was ano-. Ar Confianti 
ther Council conlitting of One hundred Sixty tive Biſhops, Menes notiey 414552 . 
being Prelident , or rather his Succeſſor , Extychius Patriarch of 
Conſtantinople z but Pope Vigilizs , who came to Conſtantinople to 
Summon the Emperour, yet would not himſelf be preſent at the 
Council, leſt a ſeeming yielding to Extychius might be prejudicial 
to his Supremacy, The Emperour endeavoured to reconcile the 
Eztychians and the Orthodox for the Publick Tranquillity , and 
therefore would have revoked the Articles concerning the con- 
demning of Theodorus of Mopſuejta, and of Theodoret againſt Cy- 
rillus that was Anathematized. But the Weſtern Churches with 
Pope Vigilius conſtantly oppoſed it, and confirming not only the 
Decrees Anathematizing thoſe Hereticks with their Herefies of 
former - Councils, but alſo of Chalcedon. The Errors of Origen _ . 
alſo expunged, which either denied the Divinity of Chriſt , or the ng þ 
ReſurreGion of the Body, or affirmed the Reſtitution of Repro- —_—_ I. I. 
bates and Devils, Conſult concering this Council, Zonar. in vit. Ep.24 
Feſtinian, If this be that Council which ſome report to have been £v42-1-4-9-34 
at Conftantinople under the Emperour Jujtinian in the year 551. [gr Se 4 
there appears. above Twenty years difference in computation of OD 
Time. This- Council is faid to have been occalioned chiefly 
for pacifying the - Controverſie between Exſtochins Biſhop of 
Feruſalem, and Theodorus Aſcidis Biſhop of Ceſarea Cappe- 

. docia, touching Origens Books and Tenets, as alſo for the 
determination of other Contentious Ditputations. In this Coun- 
cil a Queſtion was moved., . Whether men that were dead , niight . 
lawfully . be Curſed and -Excemmuniceted ? To which it was 
Anſwered , That as Fofizs not only- puniſhed Tdolarrous Prieſts 
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while they were alive, but alſo opened the Graves of them that 
were dead,to diſhonour them after their death, who had diſhonoured 
God in their life time : Even ſo, the Memorials of men might be 
accurſed after their death, who had diſturbed the Church of Chrif 
in their life. 

At Orleans under Childebertus King of France were frequent 
Mectings and Aſſemblies of Biſhops, viz. the2, 3, 4, 5 Councils, 
whereby many Conſlitutions were made prohibiting Marriage to 
Priefis; and in the Fourth Canon of the Second Council Simeny 
was daimned, 

At Overnie in France under Theodobertus King of Fraxce, the 
Biſhops who were preſent at the Councils ot Orleaxs, did afſemble 
and Ordaincd, That no man ſhould preſume to the Office of a Bi- 
ſhop by Favour, butby Merit. 

At Toxrs-urder Aribertus King of France a Council was held, 
wherein Proviſion was made againlt ſuch Poor as wandered out of 
their Pariſhes, In this Council feveral Conſtitutions alſo were 
made relating to Biſhops and the other Clergy in reference to Mar- 
Tlage. 

At Paris a Council was held , wherein order was-taken concern» 
ing the Admiſfion of Biſhops to their Offices , and that not co be 
by favour, but with the conſent of the Clergy and People. 

At Toledo Aſſembled a Council of 62 Bithops, where Recaredus 
King of Spaix, and the whole Nation of the Weſt-Gothes in Spain 
renounced the Arrian herelie. 

At Conftantinople under the Reign of Mauritius a Council was 
held, for trying the Cauſe of Gregorius Biſhop of Antioch accuſed 
of Inceſt, but declared to be Innocent , and his Accuſer ſcourged 
with Rods, and Baniſhed. ; 

At Matiſcon about the time of Pelagins the Second , a Council 
was held, wherein Command was given, That yoze of the Clergy 

ſhould Cite auotber, baving a Spiritual Office before a Secular Judge. 
And that ſhe who is the Wife of a man that becomes a Biſhop or a 
Presbyter , ſhould after ſuch Dignity become bis Siſter , and he be 
changed into a Brother, 

At Matiſcon another Council was Convened under Gunthranns 
King of Fraxce in the 24th year of his Reign, wherein it was Or- 
dained, That Childrez ſhould be Baptized at Eaſter and Whitſon- 
tidez and that Secular men ſhould reverence the Clergy. 

At Rome in the year 595, and in the Thirteenth year of the 
Reign of the Emperour Mauritius, was a Council. afſembled of 
24 Biſhcps and 34 Presbyters, wherein the farſt Four General Coun- 


* cils were confirmed ; and that for. Qrdination. of men in Spiritual, 


no Reward fhould be given or taken, 
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Before the Concluſton of this Sixth Century , and precedent to 
the Councils laſt mentioned, there were ſome other Councils of lels 
moment , ſuch as Concilium Gradenſe, Braccarenſe, Lataranenſe, 
Lngdunenſe, Pifiavienſe, & Metenſe, "which being for the molt part 
employed chiefly in damning Old Herefics,and in contentious Diſpu- 
fations, are here Omitted. , 

At Rome in the year 607. under Phocas the Emperour, a Council ,, x,,,, 
of 72 Biſhops, 3o Presbyters, and 3 Deacons, was Aﬀſembled. In A49.607. . 
this Council the priviledge of Supremacy given by Phocas to the 
Roman Church was publiſhed. And in the Eighth, that is, the laſt 
year of Phocas, Boniface the Fourth aſſembled another Council at 
Rome, wherein he gave power to the Monks to Preach, Adminiſter 
Sacraments, hear Confeſſions, to Bind and Looſe, and aſfociate them 
in equal Authority with the Clergy. 

At Braga or Bracara in Portugal, An. 610. under the Reign of At 2 3cara, 

Gundemarus King of Gethes aſſembled ſome Biſhops of Galicia, {**'® 
Lufitania, and ot the Province of Lxcenſis , whercby it was Or- 
dained, That every Biſhop ſhould viſit the Churches of hjs Diaceſs ; 
That they fbould receive no Rewards for Ordination of the Clergy ; 
And that a Church builded for Gain, and Contribution of the People, 
— to the advantage of the Builder , ſhould not be Conſe- 
crated, 

At Auxerre in France, An. 613. 2ſſembled a number. of , Abbots At Auxerre). 
and Presbyters, with one Biſhop and three, Deacons. In this Synod 4613+ 
they damned Sorcery.,, made many Superſiitious Conſtitutions , as 
- touching Maſſes, Burials, Marriages, Prohibition of Meads , 

Cc | 

At Hifals, commonly called Civil Ls grand, in Spain,. in the At Hiſpalis, . 
year 634. and in the 24th year of the Emperour Heraclizs, a Coun- 4::634-. 
cil was affembled by 1fdoras Biſhop of Fiſpalis , at the Command 
of King Siſebutus , for ſuppreſſion of the Hereſie of axizayer, a 
Branch of- the Exutycbian hereſie, and for the deciſion of ſome 
Queſtions touching the Bounds of their Dioceles. 

At Toledo in Spaiy, 4#.639. under the Reign of Siſenandus King ** 70/000, 
of Spain; by the Kings Command were more than 70 Biſhops and IPs 
Presbyters Conven'd upon. occaſion -of diverſity of Ceremonies 
= 594 LM in that Kingdom; This was the Fourth Council at 

oledo. ; 

At Toleds in the Firſt year of Chintilla King of the Gothes, ** 74/e<0- 
about the time of the Emperour Heraclions Reign, a Fifth Council 
was held, conven'd by. Ewgenins Biſhop of Toledo. In this Council 
nothing conſiderable was done, but in reference to Annual Letanies, 
and the appointment of Supplications for the King, | 

| | At- 


46 656 © 
on Y 
PLE % 
jy I 


— 


Of . Councils; Synogs, | "0 


An.59Ze 


Ar Tihwo, 
An.65 3» 


At T: led, 
ANn96 2s, 


Ar Quintſext, 
Al» £62, 


+ Trullo,thet 
is, a vaulted 
Cloiſter in the 
Empercutrs 
Palace. 


Art Chabilla- 
mum, or 
Chalor: 


At Rome. 


Art Toledo, 
An.679T. 


At Rome, © 


——— 
—_— 


At Romz in the year 652. was:a Council convened by Martinus 


— 


' Pope, [contifting of more-than 100 Bithops , occafioned by the Er- 


ror of the Menothelites, obſtinately maintained by Paxlus of Cop- 


' Fantinople, and countenanced by the impious Edidq of the Empe- 
'ront Conſtans.. - The Conſtitutiens and Decrees made in this. Coun- 
"Til tended to conderas thoſe that denied the Trinity, the Divine 


Unity in the Divine Nature, the Manifcliation of the Second Perſon 
of the Trinity, and his Suffcrings in the Fleb, 

| AtToledo in the year 653. a Sixth Council was held, confiſing 
of Fifty two Bithops , whereof Emngenizs Biſhop of Toledo was 
Prefident. 'The occalion whereof was the Renovation of Old 
Herclies, and Contradiction to precedent Councils. The Fourth 
Canon of this Council is againſt Simony, and the Eighteenth is a- 
gainſi Rebellion, 

At Toledo in the year 652. a Seventh Councilis held, of 4 Arch- 
biſhops, 50 Biſhops and many Presbyters, The Firſi Canon of this 
Council is againſt Sedition and Treaſon. By the Fourth Canon it is 
forbidden, That Biſhops in their Viſitations ſhould extort , or op- 
preſs their Churches. 

At Duiniſext ({o termed by Balſemon) the ſame year, viz, 662, 
was held a Council, which by Bede and many others is accounted 
an Erroneous Synod 3 it was convened under Jaſtinian the Second 
and Pope Sergias, whercin the Fathers thought tit to ſupply the de- 
fe of the Fitth aud Sixth precedent Synods in reference to manners 
and Eccleſiaſtical Diſcipline for which reaſon they ratified 102 
Canons, in the + Tr«llo of the Imperial Palace , whence they are 
called Trullaar, Theſe are rcje&ed by ſuch Latins, whoſe conſent 
went not to the ſtabliſhment thereof, ſpecially not empowr'd and 
authoriz'd thereto by the Pope. In the 36th Canon thereof the 
Patriarch of Conſtantinople is equalled. to the Roman, and in the 
13th Canon Matrimony. is granted to.the Clergy. C00 + 

At:Chalon in Burgandy bythe Command of Clodovers K.of Frauce 
a Council of 44. Biſhops aſſembled, wherein the Canons of the N:- 
cexe Council had great approbationz And it was Forbidden, That 
Two Biſhops ſhould be Ordained in one Cizy ; and Decrged , That 
a0 Secular workſhould be done on the Lords Day, . — 

At Rome in the time of Conſtantiaus Pogonatus Emperour under 
the Popedom of Agatho was held a Council, wherein it was Decla- 
red by the Suffrages of 125 Biſhops, That Two wills and Two ope- 
rations were to be ackyowledged in Chrift ; and the Defenders of the 
Hereſie of the' Monothelites were condemned. | | 

At Toledoin the year 671, an Eighth Council of 52 Biſhops was 
afſembled, wherein were high Debates concerning PFerjury 3 Atlatt. 
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it was Reſolved, That zo Neceſſity obligeth a man to perform an wn- 
. lawful Oath, In this Council Marriage was titterly forbidden to 
Biſhops, and eating of Fleſh in Lent. ; 

At Toledo in the year 673. and in the Severth year of Regeſuvin- Ar 7o/eds. 
dus King of Gethes, and by his Command , were convened 16 Bi- 41.673. 
ſhops, which was the Ninth Council at that' place ; and in-which 
ſeveral Canons were made touching the Diſcipline of the Church. 

At Toledo in the Eighth year of the ſaid Kings Reign was the Ar Toleds, 
Tenth Council, conſiſting of 2 r Biſhops, who made f-me Decrees 41-674- 
touching certain Feſtivals, and others rclating to the Clergy, and re- 
moved Protamins Biſhop of Bracars [rom his Office , being convict 
of Adultery. 

At Toledo in the Seventh year of Bamba King of Gotves 19 Bfi- At71/ 4. 
ſhops and Seven- Abbots were aſſembled by the Kings Command, 
wherein ſeveral Canons were made concerning Ecclcliaſtical Diſci- 

line, 

: At Bracara a Second Council was held (the firſt according to Ca- At Bracars, 
ranzs,) wherein many old Opinions of the Priſcilianifts and Mz- 
nicheans concerning Prohibition of Marriage and Meats are con- 
demned, together with the Hercfies of Samoſatenns, Photinus , Cer- 
don, and Marcion : And inthe 3oth Canon of this Council it was 
Ordained,, That #9 Poefie ſhould be Sung in-the Charch , except the 
Plalter of the Old Teſtament. : 

At Bracarg in Spain in the time of Bombs King of Gothes ano- 
ther Synod of Eight Biſhops was aſſembled , wherein the Nicexe 
Faith is again rehearſed. In the Fifth Canon of this Synod it is 
Ordained, That pon Feſtival - days Reliques encloſed in an Ark , 
ſhall be born on the Shoulders of the Levites, as the Ark of God in © 
the Old Teſtament ww accuſtomed to be born. 

AtConſtantinople in the year 680. in the Twelfth year of the ,, Conftanti- - 
Reign of Conftantinve Pogonatus a General Council was held , Pope ,p/e. 

Agatho procuring it by his Legates. In this Council were convened 47.580. - 
15.0 Biſhops (they who reckon 270 or 286 do compute the Abſent 
Romans, and others conſenting thereto,) the Emperour-himfelt was 
Preſident. In this Council was diſcuſſed the Queſtion touching the 
Wills and Actions of Chriſt : Here were condcinned the Monothe- 
lites, Sergius, Cyrus, Pyrrbugs, Peter, Pant, Theodorus , together 
with Pope Honorius 3 who in thedefence 'of Entychianiſm pleaded, 
that there was one only Will in Chriſt. 'Fhis Council confirmed the 
Canons, not only of General, butalſo of Particular foregoing Sy- 
nods, as of Antioch, Laodicea, and others. -It alſo added , what 

| was tobe approved in the Orthodox Writings of the Fathers, as 
appears by: the Second Canon of this Council. Vid. Paul. Diacon, in 
vit,Couſtant, | 


At Bracara, + 


At 
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At Toledo the Twelfth Counci}, conſiſting of 33 Biſhops with 


Aome Abbots, and 13 of the Nobility,afſembled the tirſt year of the 
' Reign of Euringius, to whom Bombas King of the Gothes reſigned 


his Royal Authority , chuſing rather tobe .Shaven than to wear a 
Crown, and to enter into a Monaſtery than to fit on the Throne of 
Majeſty. This Council (as to the Confeſſion of Faith) adhered to 
the Council of, Nice, and confirmed the Acts made in precedent 
Councils againſt the Jews. Other Councils there were at Toleds 
under the . Reigns of Exriagins and Egiſia, but not of ſuch Re. 


mark, as needs any apology for their omiſſion. 


At London in the year 712. under the Saxons Reign a Council was 
aſſembled, at which the Popes Legate Bonifacins , and the chief 
Prelate of . Eng/and Brithwaldus was preſent. The twogrand Points 
treated in this Council, were concerning the Worſhippiny of Images, 
and Probibiting Marriage to perſons in Spiritual Orders. 7 

At Conſtantinople about the ſame year of 712. a Council was 
called by the Empercur Philippicus, for the undoing oi the Sixth 
General Council, wherein the Error of the Moxothelites was con- 
demaned. 

. At Rome in the year 714. a Council was Afﬀembled by Pope 


Gregory\the:Second, whereat two Biſhops of Britain were preſent, 


Sedulius and Ferguſtus. Moſt of the Canons made at this Council 
did concern Marriage, Maſſes, Sorceries , and the Mandates of the 
Apoſtolick Chair, 

At Rome a great Council of 903 Biſhops was aſſembled by Pope 
Gregory the Third, having received -a Mendate from the Emperour 
Leo for the Aboliſhing of Images. In?this Council was the Empe- 
rour Les Excommunicated, and deprived of his Imperial Dignity, 
becauſe he had diſallowed the Worſhipping of Images, Now is the 
Popes Banner diſplaicd againſt the Emperour , which is the Fore- 
runner of that Enmity which enſued between the Pope and the 
Emperours, | 4 

In France in the year 742. under the Reign of Charles the Great, 
Zacharias the Firft being then Pope, a National Council of the Bi- 
ſhops, Presbyters, and Clergy of France was aſſembled by Boxifa- 
cizs Archbiſhop of Mentz , according to the Mandate of King 
Charles. This Council was called for Reformation of Abuſes in 
that Countrey., or rather to reduce it to a conformity unto the 
Rites of the Roman Church, 

At Conſtantinople in the year 755+ and in the. Thirteenth year of 
the Empcrour Conſt antinus Copronuymw a General Council of 338 
Biſhops was Aſſembled by the Empcrours Command. In this 
Council the Worſhipping of Images wzs damned, and the placing of 


them in Oratories and Temples, as a Cutiome borrowed from the 
Pagans, 


and Conwcations. 
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Pagans was forbidden; yet in the 15th and 17th Canons of this 


Council the Invocation of Saints is allowed. The Council of Con- An. 730. Bell! 
ſtantixople 1s by forne accounted two , which others contra&t into de Concit. 
one, but the diſtin&ion (it ſeems) is manifeſt , becauſe the firſt is © 


ſaid to be celebrated under Father Leo 1ſaurus, An. 730. The Se- 
cond by Conſtantins Copronymus in the year 755 , as aforcſaid. The 
one oppoleth the Worſhipping of Images and Reliques , on which 
account both may be eſteemed as one , or at leaſt united, The firſt 
under Leo diſcovers Interccffion of Saints tobe imaginary , and the 
Worſhipping of Images meer Idolatry. Germaxas Patriarch of 
Conſtantinople, and Fobu Damaſcene, and others, too much in- 
clined to Images, are deprived of their Dignitics. Gregory the 
Third intercedes for Images in a Roman Anti-Synod , in which he 
Excommunicated the Eaſter with the mark of Heretical Image- 
breakers 3 but this did not terrifie the ſaid Conſtantine Copronymus 
from declaring himſelf to be an Image-breaker ; but aſſembled 
338 Biſhops at Conſtantinople, as aforeſaid , over whom himelf 
was Preident, and perſecuted the Maintainers of Images. Some 
will have This and the Seventh Council as Occumenical ; but the 


Romans fo abhorr'd it, that for this Controverlie about Images Vid. Pau?. Di> 
they denied their SubjeQtion to the Greek Emperours : whenc after- - —_— 
e: um kMOmes 


ciled. How well the Nicene Council correQed the Errors of this, _—_ ” 


wards enſued the Weſtern and Ealtern Divilion , never to be recon- 


appears by the Decrees thereof. 


At Francfurt in the year 794. a Council was convened, but it is At Francfurt, 
not agreed, whether it was an Oecumenical or Provincial Council ; $794%« 


the more Ancient Writers will have it to be Oecamenical , becauſe 
it was called by Charles the Great, and Adrian the Firſt, and it 
conſiſted of at leaſt 300 Biſhops3 yet the latter Writcrs will have it 
Provincial, becauſe it ſeems not to favour Images. The Reaſon of 
the convening of this Council was, becauſe Elipardus Archbiſhop 
of Toledo, and Felix Urgelitauus Biſhop of Amrelia or Orleance in 
France, preached, That Chriſt was only the Adopted Son of God, 
which Aquinas refutes 3, part. 9.23. art. 4. But Biniw with Longus 
and others will have it, that this' Council or Synod confirmed the 
Opinion of the 24 Niceze Council concerning the Adoration of Ima- 
ges, which Bellarmine will not believe,though he wiſhes it to be true. 


At Nice in Bythinia in the year 788.a Council of 350 Biſhops was &t Nice,qS3» 


aſſembled in which it was Ordained, That the Image of Chrilt, the 
Bleſſed Virgin Mary and of the Saints, ſhould not only be received into 
places of Adoration,but alſo ſhould be adored and worſhipped. 


At Frankford in the year 794. a great Council was aſſembled by a; Frankſord, 
Charles the Great, King of Fraxce , partly by reaſon of the Here- An.794. 


tick Felix, who called Chrit the Advpted Son of God in his Hu- 


Iii mane 


\ 
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mane Nature.and was condemned in a Council at Ratiboxe, An,7 42, 
parily alſo by rcaſon of great Diſputes that were in moſt places 
concerning the Worſhipping of Images, difallowed in the Council of 
4 Conſtantinople, but allowed in the Second Council of Nice. 
At Ment% , At Mentz in the year 813. by the Command of Carolus Magnus, 
An.$13: was Afſcmbled a Council of 3o Biſhops, 25 Abbots, with a great 
number of Pricſis, Monks, Counts, and Judgts, about Refor- 
mation of the diffolute manners of Ecclctialtical and Lay- 


pcrſons, ; 
At Rhemes. At Rhemes in the ſame year $13.a Council was Aﬀcmbled by the 
An.v$1%. Cemmand of Charles the Great, who not only called that Famous 


Council of Frankford, An. 794. in which the Adoration of Images 
was condemned, but alſo about one and the ſame time, viz. An.813, 
appointed Five National Councils to be convened in divers places 
for Reformation of the Clergy and Laity, viz. at Mentz aforeſaid; 
this at Rhemes'; another at Towrs 3 a Fourth at Chaloxs ; and a Fifth 
at Ardes, In all which no oppoſition was made to-the forcſaid 
Council of Frankford, nor was the Adoration of Images avowed 
in any of theſe Councils. . 


Ar Tours, At Tours, Au.813. at the Command (as aforeſaid) of the Em- 

A$13+ perour Carolxs Magnus a Council of many Bithops and Abbots was 
aſſembled, for the Eſtabliſhing of Ecclcfiaſtical Diſcipline in 
Tours. 

At Chalons, At Cbalons, An.813.was the Fourth Council convened the ſame 

Ane$13- year under Charles the Great, and by his Command , for the Re- 


formation of the Ecclcliaftical ſtate ; the Canons whereof for the 
moſt part are conſonant to. thoſe made in the ſaid former Councils 
under Charles the Great. : 

At Arle:,$13, At Arles the ſame year of 813. wherein the Four preceding 
Councils wcre held, another was convened by Command of Charle: 
the Great, wherein as to mafters.of Faith, Church-Diſcipline, Re- 
gulation of the Clergy, Reformation of Manners, &c. the Canors 
generally -agree with thoſe of the ſaid Four preceding. Coun- 
Clls. . 

At Conſtantis _ At Conftamtinople in the year 871. in the Third year of Baſilius 

zoe, 4r.871., Emperour ot the Eaſt, and undcr the Reign of Lewis 2; Emperour 
of the Weſt, a Cauncil was Aſſembled by Bafilizs the Emperour 
againli Photius the Patriarch of Conſtantinople; in which Council 
he was depoſed and Excommunicated ; and the Books he wrote a- 
gainli the Biſhop of KRomes Supremacy above other Biſhops, com- 
manded to be burnt. At this Council the Ambaſſadours of Pope 
Adrian the Second were preſcnt, and great endeavours uſed to have 
all ihings therein framed to his contents In this Council the Wor- 
JHhipping of Images was again allowed ; and it was Commanded, 

That 


——_ 
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That the Image of Chrilt ſhould be held in no leſi reverence thay the 
Books of the Goſpel, 

At Accrmiacum in France a Council conſiſting of Ten Biſhops At4cciniecum. 
was convened by Carolus Calvus, In this Council Hincmarus Bi- 
ſhop of Laudunum was deprived of his Office , and his zyes thruft 
out; but Pope Fobn the 9th, under the Reign of Carolus Craſſis, 
reſior?d him to his Office, becauſe he appealed from his own Biſhop 
2nd a Synod in his own Countrey, to the Chair of Rome. | 

At Strasburgh in the year 899. and in the Eighth year of the Ar Strasburghs 
Emperour ArnwIphas, 22 Biſhops of Germany were aſſembled. Ma- 1399+ 
ny of the Conſtitutions of this Synod (according to Carazz4 ) are 
in effe& the ſame with the Canons of former Councils. In the 
46th Canon of this Synod it is Ordained, That a man, whofe Wife 
#s Divorced from bim by reaſon of her Adultery\, . ſhall not marry again 
during ber life, 

Ar Ravenna in the year 903. a Council of 74 Biſhops was con- At Ravenne; 
vened, whereat. was preſent Carolus Simplex, King of Frauce. In An. 903- 
this Council the Acts of Pope Formoſus had allowance, and the De- 
crees of Stephanuws the Sixth were condemned and burnt. 

At Khemes under the ſaid Carolus Simplex a Council was affcm- Ar Rhemes, 
bled for corre&ing the abuſes of Church-Rents, a great part whcre- 
of under pretence of the Kings neceflary occaſions, was converted 
dy ſome Courtiers to their own uſe, againſt which F#lco Archbiſhop 
of Rhemes declaring his mind freely in Council , was ſlain by Vine- 
marus one of the Oppreflors at Court 3 the like not having been 
known ſince the Second Council of Epheſus , called a Council of 
Briggandry , wherein Flavianus Biſhop of Conſtantinople was 
ſlaio. | 

At Rome in the time of Otto the Firſt a great Council was aſſcm- Ar Rome: 
bled againſt Pope Fob# the 13th. or as others affirm,Pope Fohn the 
12th, Inthis Council the Pope was accuſed of Ordaining a Dea- 
con in a Stable, of Simony, of Adultery, of making the Sacred Pa- 
lace like a Baudy-Houſe , of Murthering Benedi& his Spiritual Fa- 
ther, of Gelding Jobs an Archdeacon, of raifirg Fire, of drink- 
ing.to the Devil, of diſtributing the golden Croſſes and Chalices to 
his Harlots, of: imploring hclp from Jzpiter and Venws in his play- 

ing at Dice, and of his not Signing himſclf with the Sign of the 
Croſs. 

At Canterburyin the year 975. a Council was Aſſembled , when Ar Canterbury, 
Dunſtanus was Biſhop thereof. The Queſtion that was moſt in A975, 
debate at this Council, was concerning Marriage in relation to ſuch 
perſons as were in Spiritual Orders, the which Dunſtanus (whether 

his Cracifix ſpake True or Falle, if it ſpake at all ) declared his 
Judgment againſt, 
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A Corſtanti® At Conſtantinople .under the Reign of Nicephorus Phocas Empe= * 
rople, rour of the Eaſt was a Council convened , by reaſon of Nicepborus+ 
his taking to wiſe Theophania the Relic of his PredeceſſogyRoma- 
au, having been Witneſs in Baptiſm to Theophanis's Chſidren; 
the which fo diſpleaſed Polyenchus Patriarch of Conſtantinople, 
that for the ſame he debarr*d the ſaid Emperour from Holy 
thirgs, and ſo in cffect Excommunicated the Emperour of the 


Eatt. 
At Rhemes, At Rhemes, An. 992. in the Ninth year of the Emperour Otto, 
1.992 and in the Fourth of Hwgo Capeto King of France a Council was 


convened againſt Arnulphu Biſhop of Rhemes for countenaftcing 
Duke Charles, who claimed the Crown as next Heir , being Bro- 
ther to Lotbarius, Whereupon Arnulphus was depoſed , and denu- 
ded of his Epiſcopal Dignity , who yet afterwards was reſtored to 
it again by another Council at Khemes , call'd by Pope obs the* 
Thirteenth. | 
At Arles, At Arles.in the year 1026. and under the Reign'of the Empe- 
An.1c26- Tour Hexry the S:cond, a Council was aſſembled in order to the 
appealing of the wrath of God and his indignation at that time 
\ manifeſted againſt the greateſt part of the whole World. 
At Halingnu= At Halingnu(tat in the year 1023. under the Emperour Henry 
ſiat, An«1023» the Second a Council was Aſſembled , wherein great endeavours 
were uſed to make a Conformity and Unity in obſervation of 
Eccleſiaſtical Rites and Ceremonies in Germanyz wherein Laws 
were made concerning the degrees of Confanguinity. 
At Trituriaz, At Triburia, An. 1030. under the Reign of the Emperour Con 
AneI030» Fade the Second a Council was-Aﬀembled, at which: the Emperour 
was preſent , whereia were made ſome Conſtitutions concerning 
Faſting. h | 
At Sutrium, Ar'Sutrium in Italy, An. 1046. under the Reign of the Empe- 
An.1046- rxour Henry the Third was an Afembly by the Emperour for the 
pacifying that grand Schiſm in the Roman Church , when Three - 
Popes at once contended for the Popedom, viz. Benedi the 
Ninth, Silvefler the Third, and Gregory the Sixth, all which 
the Emperour and the Council diſpoped , and choſe one Sindige> 
= Biſhop of Bamberg, to be Pope, whom they called Clemens the 
econd. 
At Roms, . At Rome about the year 1050. Leo the Ninth aſſembled a: Coun-- 
AreluSce. Ci] at Rome ag:inſt. Berengarinus Deacon at Angiers, who di(- 
| approved the Opinion of Tranſubſtantiation, vis. [ That after the 
words of Conſecration the ſubftance of Bread- evaniſhed', ayd the 
_ ſubſtance of the body and Blood of - Chrift was in the Sacrament, under 
tbe Accidents of Bread and. Wine ;| whoſe Letters couching this 
matter, not. tnding Laxfrankus Biſhop of Canterbury ( to whom 
they 


they were dire&ed) in Normandy , were delivered to ſome of the 
Clergy, who opening the ſame . ſent them to Pope Leo the Ninth, 
whereupe# this Council at Rome was afſembled , wherein the faid 
Letters of Berengarius belng read ,\they condemned him (though 
abſent) as an Herctick.. © - + EOS | f 2 

AtVercells the fame year Leo the Ninth aſſcmbled another Coun- —_ vs x 
cil againſt Berengarins. OR” 

At Tours in the year 1055. Pope Vidor the Second Aſſembled a Art Tours, 
Council againſt Berengarins, who there anſwered, That he adhered 41055» 
to no-particular Opinion of his own , but followed. the Common 
Dodrine of the Univerſal Church. 

At Romein the year 1059. Pope Nicholaus the Second aſſembled Ar Rones- 
a Council of 113 Biſhops againſt Berexgariur, who ſubmitting him- $2+1©55+ 
{elf to. the Pope and Councils Correction, they preſcribed him a 
Form of Renunciation of his Error ,. ſo there called , which he 
accepted and recanted, yet afterwards publiſhed a Refutation of 
the ſame Doctrine, In this Council it was Ordained , That he 
Elefiion of the Pope ſhould belong 10 .the Colledge of Cardi- 
nals. 

At Millan, An.1060. Pope-Nichslaus the Second by Petrus Da- At Millan, 
mianus held a Council, wherein the Two chief points debated An.1060» 
were touching Simony, and the Error of the Nicholaitans, whereof 
they counted ſuch Prieſts guilty as had married Wives, though 
they did not (as the Nicholaitans) make them Common. 

At Mantua, An.1066. the Emperour Heary the Fourth aſſembled Ar Mantua, 
a Council for pacifying the Differences in the Reman Church, be- 47-1066- 
tween Alexander the Second , and Candelus, called Henorius the 
Second, wherein Alexander was declared Pope, and Candalns par- 
doned. | 

At Wincheſter Pope Alexander the S:zcond by two Cardinals ſent AtPinch/icr. - 
into England, Aſſembled a Council to appeaſe the Troubles of the 
Church in this Kingdom 3 wherein. they depoſed certain Biſhops and 
Abbots, among whom Stigaudus Bilhop of Canterbury, becauſe he 
had poſſeſſed that Chair , Robert Archbiſhop thereof being. then 
alive, and becauſe he poſſeſſed another Biſhoprick with it, viz. the 
Biſhoprick of Wincheſter. 

At Friburgh (anciently called Tributia) the Bihops of Germauy ax Friburghs . 
aſſembled. themſelves in a Council, in which they declared the or 7ribwias- - 
Archbiſhop of Bremen to be an Enemy to their Countrey , except 
he delivered up the young Emperour. Henry the Fourth , to be edu- - 
cated according to the Covenant made between the Princes and Bi- 
ſbops of . Germany duripg bis Minority: - 
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At Meniz, An.1069. a Council was aſſembled in order to a Di- 


- vorce of the Emperour Henry 4. fromihis Wife,from -which he was 


difſwaded by the Arguments of Petrus Damianus the Popes Nancio 
for that purpoſe. | 
At Erfurd, An.1074. the Biſhop of  Mentz: afſembled a Cqunci, 


; in order to'an obſervance of a' Command from Pope Gregory 71h, 


touching a ſeparation of the Pricfts within the Biſhoprick oft Mens 
from their Wives , or elſe to depoſe them from their Offices, By 
reaſon whereof, as alſo by reaſon of the'Biſhops exacion of Tithes 
fron Tw#ingia, this Council roſe in a tumult and great conſulion re 
infefa. 

At Mentz, An. 1075. the Biſhop thereof (being commanded by 
Pope Gregory 7th.to ſeparate the Prietts from their Wives) convencd 
a Synod, but the married Prieſts ſo terrihed the Biſhop of Mens, 
and the Biſhop of Char the Popes Nuncio, that this Council alfo,as 
the former, was diffolved, and nothing done. 

At Wormes theEmperout aſſembled all theBiſhops of his Kingdom 
in order to a depoling of Pope Gregory 7th. otherwiſe called Hil- 
debrand, accuſed of Perjary, Ambition , Avarice, and Pride. The 
determination of this Council was, That he ſhould be removed from 
the Popedom, which was Subſcribed by all the Biſhops preſent at the 
Council. 

At Friburgh, 41.1076. another Council was affembled,wherein 
the Princes of Saxony and Sweve appeared in fayour of the See of 
Rome againſi the Emperour Henry the Fourth, | 

At Kome by order of the Pope a Council was aſſembled in I ext, 
wherein the Emperour Henry 4th was not only Anathematiz*d, but 
alſo denuded(as far as in them Jay )of his Imperial Dignity. 

At Brixia in the year 1080. the Emperour Hexry 4th aſſembled 
30 Biſhops of Germany and Italy, together with many Princes of 
the Empire ; All which conſented , That Hildebrand ſhould be de- 
poſed from the Popedom, and Gilbertus Biſhop of Ravenna placed 
in his room. » 

At Rome, An.no081.the Emperour Henry 4th. with the Advice 
of the Roman Senate appointed a Council to be Aﬀembled, wherein 
Hildebrand was depoſed, and Gilbertus , otherwiſe Wigbertus , to 
ſucceed in the Papacy. This Council was called by the ſaid Em- 
perour ſoon after he had belieged and taken the City of 
Rome, 

At Beneventum a Council was Aﬀembled by Pope Vidtor the 
Third, who before his Election to the Papacy was named Deft- 
derius, Abbot in Caſiinates, choſen by the Romans, not regarding 
Gilbertus whom the Emperour had made Pope. In this Council 
Vigor the Third Anathematized Gilbertas Biſhop of Ravenna, 
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At Clermont in Overnie of France in the year- 1095, Urbauns the At Clermont. 
Second convened a great 4Tembly, wherein it was Ordained, That +1995: 
an Army foould be raiſed for ſupport of the diſtreſſed Chriſtians in 

Jeruſalem , and recovery i of -the. Holy Land out of the hands of the 

Tafidels : The which was likewiſe Ordaincd in the Council of Pla- 

centia, and other Councils of the leſſer concern here omitted for 

Brevities ſake. In the next , viz. the 12th Century , there were 

above 115 Councils: To inſtance in the moſt matcrial of them 

may ſuffice for this Abridgment. 


At Paris Urbanus the Second, at the complaint of Alexius Eme At Paris, the 
perour of Conſtantinople againſt the rage of the Turky , afſembled 12th Century, 


a Council of moſt Nations, and was preſent himfelt thereat, In 
this Council were [appointed 100090. Men out of the Weſtern 
Kingdoms for the Holy Land. 


At Florexoe Pope Paſchaly the S:cond convened a Council, where- In F/crerce, | 


in the Biſhop of Florence was called to an account. for Preaching **! *10- 


openly, That Antichriſt was already come for which he was ſharply 
rebuked, and commanded, That for time to come be ſhould utter #0 
ſuch Dofrine. % 

At Londen in the year 1102.,in the Third year of the Reign.of Ar London ; 
Hes. 1. King of England. Anſelmus Archbiſhop of Canterbury A0-1102- 
aſſembled a Council, for prohibiting the Marrjapes of Prieſts; .and 
the year following was conſtrained to convene another Council at 
St. Pauls in Loudon, to make Conſtitutions for the puniſhment of 
ſuch as defiled themſelves with Sydomitical Lults. 

At Mentz, An. 1106. a great Council was afſembled againſt the ar en; ," 
Emperour Heyry 4. whom they condemned of Herelie, which was 1106. 
Simony, becauſe he would not reſign the Right of Inveſture of Bi- 
ſhops into the Popes hands, and having Excommunicated him, 
took off his Imperial Crown. 

At Troyes in Fraxce in the ycar 1107. Pope Paſchalis the Second Ar Tow, - 
convened a Council, which treated concerning the Taveſture of Bi- 4.1107. 
ſhops, not to be in the power of Lay-perſons. 

At Triburia in Fribargh-in the year 1119. the Biſhops of Germa- At Triburiaz 
ny aſſembled concerning the Inve(tare of Biſhops, and in cppoſition © 117 
tothe Emperour Heary the Fifth. 

At Senon a Council was called againſt Abelardus by reaſon of his At Seror. 
Hercſfie: He was ailo accounted an Heretick in the Council of . 

Soyſſon. | 

The Firſt Four Lateraz Councils are comprehended under one &£/cran, 
and the fame Title, as more favouring the Ronian Diſſentions, than ate 
the Docrine and Diſcipline of the Church:- The firſt under Henry 
the Fifth, and Calixtzs the Second, which had 3oo (or according to. 
Bellarmine, 900.) Biſhops,.and 22 Canons. In this Council Bardinas 
the 


= of Council's, Synods, 


BT Lat eran, 
Ai.il3l. 


OY Zaterans 


&« Laterdre 


At Papin, 
AN»1160s 


the Anti-Pope was laid aſide, the veſtures with the Ring and Staff 
were taken from the Emperour and given'to the Pope 3 who ab- 
ſolved the Emperour and gave him power of eleGting German Bi- 
ſhops. In this Council there were appointed Croffes for the $ ++- 
zene War, by means whereof Pardon of Sins might be grant«. . 
them that undertook that War, and to their Families. 

The Second Lateran Council was under Lothsrius the Emp: -our, 
and. Innocentius the Second, which increaſed to the number -)f a- 
bout 2000 Biſhops. This Council omitted Thirty Canons Lately 
publiſhed by Gratian from the Vatican Library , which Be1larmine 
is ſaid to reje: It diſcharged Peter uſurping the Romean See after 
Leo, under the name of Anacletus the Second ; branded for Herc- 
ticks Peter of Bruis, and Arnaldus of Brixia the Diſciple of Peter 
Abullard, who reje&ed Pedobaptiſm, Church-buildings, and the 
Adoration of the Croſs: It proclaimed theſe Lay-perfons to be Sz- 
crilegious, and incurr the danger of eternal damnation, who receive 
Tithes 3- and deprived Ulurers of Chriſtian Burial,and Curſed them 
co Hell. | | 

The Third L ateraxy Council was under Frederick the Firſt and A- 
texander the Third,by an aſſembly of 3o Biſhops, who made up the 
difference between this'Alexander, and one Oftaviannrs and his Suc- 
ccſſors Gindon and Fob, a German taking up the quarrel with him 
which Diſſeations divided Ewrope into parties. Alſo the Albigenſes 
under the name of Cathari, Publicans & Paterini, taking their Riſe 
from the Waldenſes,were here condemned , Lombard,who affirmcd 
that Chriſt according to his Manhood was nothing, was Cenſured ; 
Ordinations made by Schiſmaticks wholly abrogated, Private Ora- 
tories and Prieſts for Leprous perſors appointed, and the manner of 
Viſitations by Archbithops, Bithops, and Deacons preſcribed. 

The Fourth Lateran Council was under Frederick the Second,and 
Tunocentins the Third, with 400 Biſhops and 80 other Fathers. 
This Council rejected the Book of Foachimus the Abbot againft P. 
Lombard ; eftabliſhsd Tranſubftantiation, Auricular Confeſhon, and 
the Papal Abſolution of Subje&s from their Allegiance : It exacted 
an Oath from Secular Magiſtrates to expel Hereticks nominated by 
the Pope. This Council by. Indulgencies encouraged thoſe that 
went with Croſſes for recovery of the Holy, Land under Godfrey of 
Bulloigne 3, prohibited Plurality of Benetices, and Sale of Reliques. 

At Papta in the year 1160. the Empcrour Frederick the Firſt con- 
vened a Council, occafioned by the difference between Alexander 3, 
and Vifor the 4th. for the Popedom after the death of Adrian the 
Fourth. In this Council Vi&or the Fourth was declared Pope. Where- 
upon Alexander the T hird convened a Council at Cleremont,in which 
he Curſed the Emperous, Pope VidGor, and their Adherents. 

At 
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At Rome in the year 1180. aCouncil of One hundred and eighty Ar Rome 


Biſhops was convened by the Popes Authority. 
ons and Canons were touching the Form of Ele&ing Popes for the 
future; alſo touching Eccleſiaſtical Dignities and Diſcipline, touch- 
Ing, ." enwpuotcntion, Retidence, Continency, Plurality , Patro- 
nage, Fceſentations, Feſtivals, Uſurers, Fews and Sarazens, and the 
| "IOOMIN. | 


Their Conſultati- 31130. 


At, i.ome in. the year 1215. Pope TIanocentius the Third Con- At Rom: 
vened.;a General Council , wherein the DoCtrine of Tranſub- An. 1215* 


ſtantiation was ratified. 
Cils. 


This was another of the Lateran Coun- 


and Tnnocentius the, Fourth, about the year 1244. 
cil the Emperour that deſerved fo well of the Chriſtian Church a- 
gainſt the ,Infidels, was after Four Excommunications depoſed by 
the Pope, prohibiting that any ſhould name him Emperour : Be- 
ing. thus Depoſed , he defends his Right by his Gib:lizes againſt the 
Guelphes of the Papal party. In this Council appears no other 
Preſident than the Pope himſelf, who with 140 Biſhops and Ab- 
bots, endeavoured under colour of recovering the Holy Land, by 
the Fifths of the Church to redeem the Eaſt, By this Council new 
Feſtivals were inſtituted for the Canonizing of Roman Saints. 
The Seventeen Inſtitutions aſcribed to this Council , are faid 
to be rather Political and Polemical than Eccleſiaſtical , and (ac- 
cording to Bellarmine)) arc to be found in the Sixth of the Decre- 
tals. : 


At Lions Two Councils, the Firſt called by Frederickthe Second, x, At Lien, 
In this Coun. An1244+ 


At Lious the other of theſe Two Councils was under Rodolphus 2. At Li0%% 


the Firſt at Haſparge , procured by Gregory the Tenth, conkaſting 
of at leaſt Seven hundred Biſhops: In this Council was preſent 
Michael Palsologus the Greek Emperour. Aquinas ſent for to this 
Council dies in his way thither, where Boxavextare, aſter his being 


created. Czrdinal, died alſo. In this Council the Pope in behalf 


of the Holy Land requires a Subſidy , the Tenth of all Ecclefi- 
altical Rights for the ſpace of Six years. In this Council aiſo it was 
ordered, That there ſhould be Bowing at the Name of FES US. 
There were 31 Conſtitutions or Canons made by this Council, which 
though omitted by the Summuliſts , may yet be found in the Sixth 
of the Decretals. 


At Vienna in the year 1311. under Heary the Seventh , Clement at piem. 
the Fifth being Pope, a General Council of above Three hundred An-131t- 


Biſhops was convened. In this Council was ſet forth a Book of Pa- 
Pal Decrees, called Liber Clementiarum, which was Ratificd by 
this Council. In this Council alſo it was, that Corpus Chriſte 
Day was Ordaincd to be a Feſtival , and the Order of Terplexs 
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Antonin, Hiſt» to be quite aboliſhed 3 for the Jernſolem-Expedition being ſtrongly 
Par.3-Titl-3- yrged in this Council, the Templers are removed out of the way for 
murdering of the Abiſins Ambaſſador,and other Impieties and Here- 
lies. Whether Trithemins did hit the mark or not, it matters not ; 
Notorious it is, That the Templers were very Rich,but it that werea 
ſufficient pretence for Berefie an4 Expulhon (as fome conceive) 
then there would be no ſuch thing as the Church- of Rome, at leaſt 
, bot Orthodox. In this Councit the Clergy are permitted fo take 
an Oath of Allegiance, not of Subjecion to Lay-Magiftrates ; 
alſo Peter Fobn, the Dulcimiſis, the Fratricelli, the Begwards and Beg- 
wins, together with the Lellards were condemned. . Peter fob was 
condemned for denying the Soul to be' the Form of Man; a new 
picce of Herei2 againit Natural Philoſophy. The Conſtitutions of 
this Council unler the name of Clementine , arc extant in 5'Books 
tor a Supplement of the Canon Law; in which is that Famous De- 
cree of Confiituting Profeſiors to be maintained by a competent Sti- 
pend at the Court of Rome, at the Vniverſities of Paris, Oxford, Bo- 
Clem. 1.5. Tit-1» 49nia, and Salamanca, for the infiructing in KNebrew, Arabick, and 
Gal.1,7- Cbaldee Languages, whereby the Jews and Mabumetans might the 
more eaſily be converted to the Faith. ' 
5. Lateran, The Fifth Lateran Council in the year 1311, under Maximilian 
more 1: g the Emperour, Pope Fulizs 2. Preſident thereof. It is ſuppoſed this 
his To 6 "gy Council was called for diſannulling another at Piſa,where fome Car- 
of Councils, dinals were met againſt the Pope. There were convened at this 
Edit-$,0Ox0n. Conncil 114. Biſhops, and it had Twclve Scffions, Five whereof 
were under Julius, the other Seven were tiniſhed by Leo the Tenth, 
Swarez, Cajttan, and Navarr profeſs this to be a rejeGed Council.. 
The pragmatical Decree made at the Council of Bafit, in defence 
of Eccletiaſtical Liberty again Popiſh Uſurpations,is here diſcuſſed 
and exploded. The Immortality of the Soul is here alfo de- 
fended y concerning which many at that time doubted it , others 
wantonly diſputed it, and others: herctically denied it. By this. - 
Council a reſtraint is laid on fuch as in Preaching wreſt the Scri- 
ptures at their pleaſure to uphold and ditperſe fome ſtrange Opini- 
ons 3 which reſtraint extended alſo to the impreffion of Books not 
Orthodox, nor Licenſed as fuch. | 
1: At Piſa, At Piſa in the year 140g. was: (as fome call it) a General Ccun- 
An-1409- Cil, confitting of Twenty three Cardinals, Three Patriarchs, Three 
hundred Archbilhops and Biſhops, Twenty cight Governours of 
Monaſtcrics, and a very great number of Divines , and Ambaſſa- 
dours of Princes. The great Difſention between Benedi the 
Twelfth, and Gregory the Thirteenth was the occaſion of this great 
and Firſt Council at Piſs, Beth which having been Summoned, 
are” Depoſed by this Council, and Alexander the Efglith placed 
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in St, Peters Chair , which yet removed not the faid Diffention 3 
notwithſtanding Alexander thus Ele&ed , is reckoned in the Cata» 
logue of the Popes. There were Twenty three Sciſions of this 
Council, the Acts thereof Printed at Paris, An. 1612. are extant. 
They that conceive this to be a Headleſs Council (as Antonius and 
others) becauſe called in a tumult by the Cardinals, without the 
Popes Authority , do not conſider , that at this time the Head was 
troubled with a double Impoſtume, and could not be conſulted in 
the caſe. 

At Piſa the Second Council was called by Maximilian the Em- 
perour, and Lewis the French Kingagainft Pope Fwulins the Secong, 
who (it feems) had obliged himſclf by an Oath to have a General 
Council within Two years next after his EleQion to the Popedom ; 
but this not being performed, ſome of the more eminent Cardinals, 
under the prote&ion of the ſaid Emperour and Frexeh King, meet 
at Piſa, and Surnmon the Pope to make his appearance there; in- 
ſicad whereof he Excommunicates them, the French King and all, 
the Emperour himſelf fcarce eſcaping that Thunderbolt , and calls 
aiLateran Anti-Synod at Rome, before whom he excuſes his Oath, 
clears him(clf, and dies. Leo the Tenth ſucceeds , continues the 
Council , and ratifies many Decrees ; whereupon the Piſau Cardi- 
nals upon their Submiſſion are reſtored to their former Dignity. 

At Conſftaxcein the year 1414, a Council with great difficulty 
was convened by the Emperour Sigiſmond and Pope John the 
Twenty third,/confifting of about a Thoufand Biſhops and Doctors, 
for the removing of the Popiſh Schiſms out vf the Weſtern parts, 
and pacifying the Difference which happened betwcen Three 
Popes, all firiviog for the Popedom, iz. Pope Fohy , whom the 
Ttalians ſet up : Pope Gregory, whom the French ſet up : and Bene- 
di, whom -the Spaniards ſet up. This Council continued Four 
years 3 in which all the aid Three Popes were Depoſed, and Mar- 
.#i145 'elected Pope. Others relate it ſomewhat otherwiſe, As if 
after Gregory the Eleventh, fome Cardinals exalted Vrban the Sixth, 
Others, Clement the Sixth. The Nations are divided into parties, 
our Exgliſh (as repotted) with the French and Spaniard adhering 
to Clement; but Urban dying rat Rome, Boniface the Ninth ſup- 
plics his place; but. Angelus a Gertain Venetian ſucceeds him under 
che Title of Gregory the Twelfth. Clement alſo being removed,had 
for his Saccefſor Peter de Luna a Spaniard, under the name of Be- 
edif the Thirteenth, To quench this Flame the Cardinals and 
Bi(hops meet at Piſa, where they exalt one.of Creet unto the Papal 
dignity, underithe Tithe of Alexander the Fiffk , who fickening 
ſuddenly by an Intoxicating <lyfter ,* was ſucceeded by Fobn the 234 
by Eleion of the Piſan Cardinals, who by the perlwation of the 
| Kkkk 2 faid 
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aid Emperour Sigiſmoad called this Council at Conſtance, and be- 
ing preſent at the ſame , was firſt accuſed of many Crimes ,- then 
d:poſed, and Martin the Fifth exalted by the Council to the Papal 
dignity, There were 45 Sc{Itons of this Council,in the 8th where- 
of the Dorine of Jobu Wickliffe was condemned , and his Bones 
ordered to be taken out of his Sepulchre and burnt. *. In the 13th 
S:flion thereof it was Ordained , That #o Prieſt under pain of Ex- 
communication, ſhould Communicate unto the People under both kinds 
of Bread and Wine, Inthe 15 Seſſion the Sentence of Condemna- 
tion of F-bx Huſſe was read and publiſhed , and himſelf delivered 
to the Secular power to be Burned, In the 21 Sciſion, the Sentence 
of Condemnation was pronounced againſt Ferome of Pragus , who 
was alſo delivered to the Secular power to be Burned.: In this 
Council it was concluded , That the Council is above the Pope ; and 
that an Engagement with an Heretick, i not to be kept. 

At Baſil in the year 1431. was a General Council aſſembled , 
procured by S igiſmond the Emperour of Pope Martin the Fiſth, and 
afterwards of Exgenius the Fourth, in which Cardinal Julian of 
Arelatum was Preſident, and which continued nigh 18. years. This 
Council had 45 Scflions, and therein it was alſo concluded (as in 
that of Conſtance,) That the General Council # above the Pope, and 
that all perſons ought to be ſubjet to the General Council, as Chil- 
dren are ſubjef to the Authority of their Mother, Pope Emngenius 
confirmed this Council by his Apoſtolical Letters, whom notwith- 
Kanding this Council Depoſed, and in his room choſe Amedeus 
Duke of Savoy to be Pope, whom they called Felix the Fifth. For 
this Pcpe Exugenius the Fourth, being Cited and not appearing, was 
depoſed for his Contempt , and the ſaid Amedens Duke of Suban- 
dis, wholived an Hermites life in the Mountains of Ripalia , by 
the Cardinals is exalted. to. the Popedom ,. and: iyled Falix the 
Fiſth.Beſides the. Delaring here, That the Council is above the Pope, - 
it was alſo Confirmed,. That the Pope.cannot diſſolve, prolong or re- 
move the Council, being lawfully called, Yet atter this the ſaid Eu» 
genius conſtituted an Anti-Synod at Ferraris, which afterwards re- 
m:ved to Florence , where he acted with the Greeks, the. Emperour 
being preſent. They of Befil mean while confirmed the pragma- 
tical Decree, condemned Popiſh Baftardy , ſuppreſſed Concubines, 
and ordered how the Jews might be brought to Chriſtianity. . They 
declared alſo the Bleſſed Virgin to be frec from the contagion of eve- 
ry fin, indulged to the Lay-Bohemians the uſe of the Cup. in the 
Euchariſt., and by reaſon of a raging Peſtilence betake them- 
ſelves from Bafl to Lauſanne, where the Emperour Frederick 
perſwaded Duke Amedeus. to. renounce the felicity of Pope Fa- 
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At Florence in the year 143 1.:a:Council contrary? to'rharVar iBbſil, Ar Florence, 


yet litting and undifſolved;.' was:held:by Pope Exgeniur ;in which 471437» 


Council the Emperour and Patriarch of: Coxft antivople with: ma» 
ny others of the Greek Church wete? prefent and were prevailed 
with to:yield: to: many points-of the Roman” Church ,; but- could 
'never be prevailed with to:believe their Dodrine:of: Tranſubſtan> 
tiation.., This Florentine. Council:beganiat Ferraria, under Alber- . 
zus Emperour, and Exgenixs the Fourth , whence'by reaſon of a 
Peſtilence did remove to Florence, 'and: was there: finiſhed. - In this 
Council were 141 Biſhops, the Pope himſelf Preſident , who de- 
poſed the Council of Baſil at the fame time by the Germans. 
There were preſent at this Council Johyz Paleologus , with the Pa- 
triarch Joſeph, and the Greek, Doctors. © In this Council were de- 
bated certain Articles concerning the Proceeding of the Holy Ghoſt, 
with the Addition to the Nicene Creed | and fromthe Son, ] Purga- 
tory , the Power of Suffrages, and Sacrifice to the Dead, Tranſub- 
ſtantiation, the Adminiſtring unleavened Bread in the Exchariſt, 
but eſpecially the Popes Supremacy. 


At Trent in the year 1546. was a Council held under Charles At 77e*? 


the Fifth and Ferdinand the Tenth, Paxl the Third, Julius the 
Third, Pins the Fourth , Marcellus, and Paulus the Fourth ; for 
this Council continued no leſs than Eighteen years: At the Firſ 
Meeting whereof were Seven Scfſhons in the Two firſt years there- 
of... The .Second . Mecting . was..in jthe time of Pope -Falins the 
Third, An. 1551. which had only Three Seſſions, by reaſon of 
Wars happening in Germany : At this Second Meeting the French 
King proteſted againſt this Council. The Third Meeting whereof 
was Nine years after the Second , it being appointed by Pope Pins 
the Fourth; there having been in this interval, fince the Second 
Meeting, when Jxlius the Third was Pope, two other Popes, 
viz, Marcellus and Paxwlus the Fourth, At: this Third and laſk 
Meeting there were Nine Scfſhons, the Laſt whereof began the 
Third of December, An.1563. The chiet Points treated of at 
this Council were concerning the Scriptures , Original Sin, Juſti-- 
fication, the. Sacraments in General , Baptiſm, the removing of 
the Council the Euchariſt, Repentance, Extream Union, Com- 
munion of Layeperſons under one kind, the Sacrifice of Maſſe, the 
Sacrament of Order, Matrimony, Purgatory , Worſhipping of 
Reliques, Invocation of Saints, Worſhipping of Images, Indul- 
gencics, the choice of Meats, Faltings, and Feſtivals, The Hiſtory 
of. this Council of Treat is extant. - 
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622 Of Councils, Symds, wwe. 
2. 3... 7 Qf:Netionsd Councils. there; have been many more: than what 
.- xre{before mentioned, 35 here in Brizaie,, and in Italy, Spain , 
France, Germany , the Eaſtern, and African. In haly it is faid, 
that there-are tobe found 115 fuch Synods , as it were National, 
which gounder the Name of Roman: Comncilr. But ſuch as are of 
the moſt Remark in.cach of theſe'' Countteys ,; and: the principal 
things they determined ; you-miay find 2 touch of. { and! no-more :) 
in; the Learned Bifhop Prideaux his :Synpfir of Councils , in the 

Eighth Chapter, Edit. 5. Oxon, 1672. Be! 
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+ Of Excommunication. 


1- #hat Exommunication 5: It s Twofold. 

2. By what Appellations the Greater and Leſſer Excommunication 

are known and diſtinggiſhed ; their refpeRtive derivations and 
 ſguifications,, and the nature of each. WS 

3. Eccleſtaſtical Cenſures in the general may be Threefold, 

4. What the Lam intends by Excommmnnication ipſa facto. 

5. What the Excommunicate i u0t debarr'd of by Law.. 

6, Legal Requiſites to tbe due prounnciation of the Sentence of 

Excommunication. : 

7. What courſe the Law takgs with an Excommunicate,after F orty 

days fo perſiſting obſtinate.,  _. | 

$, The ſeueral Cauſes of Excommunication iplo facto, enumerated 

by Lindwood. | 
g. The Cauſes of Excommunicatioa iplo facto, by the Canons now 
ia force in the Church of England. : 
10. The ſeveral Writs at Law touching perſons Excommunicate 5 
aud the Cauſes to be contained in a Signtficavit, whereos the 
Excommunication proceeded. © wy 

#1. bat 2be Writs de Excommunicato Deliberando, alſo de 
Excommunicato Recipiendo do fignifie in Law. | 

12. A ſufficient and lawful Addition to be in the Significevit, aud. 

in the Excom. Capiend. Vid.Sed.10. 

13. Several Statutes touching Perſons Excommunicated: 

14, Excommunicatian for ftriking in the Chureb, | 

15, Whether s Biſhop bath Juriſdidion , or may Cite a man out of 

bis Dioceſe. *-- 

16. What are the Requiſites of @ Certificate of Excommunication 
for ſtay of AGions, and how it ought to be qualified, 

17. 4 Significavit of Excommunication, for xot Anſwering Ar- 
ticles, not ſhewing what they were, uot good. 

38, By whow an Excommunication may be Certified, axd. 
bow. 

19. In what caſe the Significavit of an Excommunication ought 

to expreſi one of the Cauſes mentioned ia the Statute, 

20. Whether a General Fardon doth diſcharge an Excommunica- 
tion for Contempt precedent to the Pardon, or ſhall diſcharge 
the.Coſts of Comrt thereon ? £5 

21, 4 
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} 21. A ma# taken #pon an Excom. Cap. and diſcharged, becanſe 
the Signiticavit did not expreſs the party to be Commorant 
within the Biſhops Dioceſi at the time of the Excommuni- 
Caf. 

22, Where a man ixwice: Excommunicated., whether an Abſclu- 
tion for the latter ſhall purge the firſt Excommunication. 

23, Whether a Prohibition lies to the Eecleſiaſtical Court, upon 
Coſts there given, not in an Afion at the Suit of the party, 
but upon an Infermation there exhibited, 

24. What Remedy in Law for a party wrong fully Excommunica- 
ted, 'and ſo remaining Forty daies, without ſuing a Probi- 
bitton; : 

25. Whether a Perſon taken by a Capias de Excom. Capiend. be 
Bailable or not ; And whether the Biſhop may take Bond of 
-tbe Excommunicate to perform Submiſſion for their Abſol«- 
1194, : | 


An.rg.H.g. (1) Xcommunication,commonly termed in the Common Law, 
EY - inthe Law-French thereof , Excommengement , is a 
' Cenſure of the Church, pronounced and infli&ed by 

the Canonor ſome Eccleſiaſtical Judge lawfully Conftituted, where- 

by the party againſt whom it is ſo pronounced, is pro tempore de- 

Prived of the lawful participation and Communion of the Sacra- 

ments. 'And'is alſo ſometimes (as to Offenders) a deprivation of 

their Communion, and ſequeſtration of their perſons from the 

Converſe and Society of the Faithful. And therefore it is diſtin- 

guiſh'd into the Greater and Leſſer Excommunication 3 the Greater 
comprizing as well the latter as the former part of the aboveſaid 
definition or deſcription 3 the Leſſer: comprizing only the former 

part thereof. -de Except. c. 2 nobis. Lindw. de Cohab. Cler. gl. in verb. 
Sacramenta, FExcommunicatio, quaſi , extra Communionem. For 
Excommunication is, Extrs Communionem Ecclefie ſeparatio ; vel” 

(a)11.queſt, Cenſura Ecclefiaſtica excludens aliquem a Communione Fidelium (a). 
=69 51 mg n This Eccletiaftical Cenſure , when it is Juſt, is not by any means 
Jur-Can tobe deſpiſed or oppoſed for Chrift himſelf is the Author there- 
C2Matt.18.17, Of (b)).  Anciently among the Hebrews , ſuch perſons as were Ex- - 
1 Cor-5.9,11. communicated, were termed Apoſynagogt, as being quaſi Synagoga 
2 Theil-3- 14--exa#ii, and to be fhun'd or. avoided of all men until they repented. 
That of our Saviour in Matth. 18.17. [| Let bim be unto thee as ant 

Heathen man, and a Publican | ſeems to referr to ſome ſuch Excom- 

munication, the power whereof by way of Judicature being then 

In the Jewiſh Sanbedrim, or Colledge of Elders, 


(2.) This 
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(2.) This Eccleſiaſtical Cenfure , when limited or reſtrained on- 
ly cothe Leſſer Excommunication , the Theologiſts will have to be 


underſtood by the Greek word Anathema , Accurſed or Separated 3 Rom,g.3; 
and when it extends to the Greater Excommunication , then to be Gal.1-3. 
underſtood by the Syriack word Maran-atha, or [Our Lord cometh| |! Cor-16.22- 


Anathema Maran atha, | Anathema] Let bim be Accurſed, quali, 
Devoted to the Devil , and ſeparated from Chriſt and his Cherches 


(c) Bex. An- 


Cemmunion: | Maran-atha| Some take this for a Syriack, word (c). nor.in 1 Cor, 


Others, not ſo well ſatished with that Judgment, will have it to 16.22- 


be a Chaldee word, yet uſed in the Hebrew, and familiarly known ({/C#/v.Com. 


among the Greeks (4). 
for Maran is, our Lord , and atha, cometh ; or rather three words 
more properly, viz. Mara-1a-atha, Our Lord cometh. Being a word 
uſed in the greateſt Excommunication among the Chriſtians , inti- 
mating or implying, That they ſummoned the perſon Excommu- 
nicated before the dreadful Tribunal at the laſt coming of the Son 
of God, or that ſuch as. were under this Cenſure of the Church, 
were given up and reſerved to the Lords coming , to be judged by 
him; and mean while ( without Repentanee and Abſolution ) are 
to expe& nothing, but the Terrible coming of Chriſt to take Ven- 
geance of them. To which that Prophetie of Enoch ſeems to al- 
lude, Bebold, the Lord cometh with Ten thouſands of bis Saints, to 
execute Tudgment upon all,&rc, The Venerable Mr. Bede doth ſup- 
poſe, that this anſwers to the heavicſt Curſe amongſt the Fews ; 
for they had (1) their [Niddui,] (2) their | Cherem? that is, A- 
nathema, This their Cherem,was cither the fimple and fingle Aus- 
thema, or their Shematha or Maranatha: For this dreadful kind of 
Excommunication, here called Maran-atha, the Fews called Sam- 
matha; Sem ſignifying the name of God Tetragrammaton, or Fe« 
hovah, and atha, he cometh; though others will have that Samma- 
tha to be derived from [ Sam] that is [| their] and | Mitha]] that is 
[death | their death, Butnot to inſift turther on the words where- 
by this Eccleſiaſtical Cenſure of Excommunication is ſignified 3 for 
that is but as a Flaſh of Lightning, in reſpe& of the Thunder of the 
Cuaſc it (elf. 


| (3) Although every Excommeunication is an Eccleſiaſtical Cen- 
ſure, yet every Ecclefiaftical Cenſure is not an Excommunica- 
tion 3 for an Ecclcliaſtical Cenſure may be as well per _— 
xtr. 

Hane  autem Cenſuram fulminare pof- 
quibus ab homine, Lege, vel Canone, 
"LTH | aut: 


fionem, and per Interdiiam, as per Excommunicationem. 
.de verb. fig. c, querenti. 
ſunt Eccleſ, Prelati, 


[ Maran-atha | viz. [Our Lord cometh, } ce y por 


Bux- 
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aut Conſuetudine tribuitar Juriſdiciio Ordiaaria. De Offic. Ord. c.cum . 
ab Eccleſtar, 

4. It hath been ſometimes queſtion'd,. what the Law intends by 
Excommunication ipſo fatio 3 that Clauſe imports, ac fi diceret, ipſ5 
jure, that is, nulla hominis miniſterio interveaiente, Not. per Arch. de 
Keſcrip. c. 1. verb, ipſo jure. li.6, Lindw. de Offic. Archid. gloſſ. 
in ec. Ut Archidiacont , verb. ipfo facio. And regularly when a per- 
ſon is Excommunicated , it is not intended only of the Leſſer Ex- 
communication, Nam Excommunicatio fimpliciter prolata, intelligi- 
tur de Majori. Exir. de Sen, Excom. c. Si quem 11. q. 3, debent. 
& Lindw. gloſ. verb. Excommuni. c. Exhorrends. De Procuratorib, 

(5-) Notwithſtanding , the Law doth not exclude the Excom- 
municate from ſuch lawful Ads, as fine quibus vix poteft conſiftere 
vita bominis. Glo. ibid, in verb. Afiu Legitimo, And although de- 
pending the Excommunication, he is diſqualified to commence 
Actions at L2w as a Plaintiff, yet he may ad ſui defenſionem appel- 
lare, & cetera in Judicio facere & exercere , que ad ejus defenſionem 
pertinent. Gloſs. Lindw. ibid. And according to Lindwood, he may 
Matrimonium Contrebere ; etiam & Teftiri, Lindw. ibid, 

(6.) This Sentence of Excommunication ought not to be pro- 
nounced againft Offenders otherwiſe than rite & cum debita ſolen- 
nitate, that is , juris ordine ſervato; and therefore the Canon re- 
quires, That there iſſue a Summons or previous Citation to the 
Delinquent, before Sentence of Excommunication be pronounced 
againft him. Prim» vocetur Deliaquens prepoſturus Canſam ratio= 
nabilem, quare pronunciari non debeat incidiſſe in diffam Sententi- 
am. Ad effeium namque quod aliquy denuncietur Excommunica- 
*#, 4 Canone vel Conflitutione requiritnr Citatio previa. C, Si per 
vim vel alio modo, I. fin; de Man. & Obed. c. inter quatuor, de Cenſ. 
c. fi. in Oec. cum gloſ. So likewiſe the Canon is , That Nemo Ex- 
communicationem promulget, ubi Exceſſus non eft manifeftus, nifi Mo- 
aitione Canonica precedente. Lindw. de Sentenia Excom.c.Ut Archi- 
diaconi. unlc(s the ſame party for the fame cauſe be Excommuni- 
cated again, in which caſe there needs not any previous Citation or 
Monition as before; Nam Excommunicatio .que fit ſepins ex eadem 
Cauſa, poteſt fieri nulla Citatione, nullaqze Monitione previa, Ibid. 
c. preteria. ver. Excommunicentyr: For in truth this Excommu- 
nication in {uch calc is not any new Sentence of Excommunication, 
but only a Ren vation of the former with an Aggravationz for which 
re:ſ:n it is, that ſuch Excommunication as is again pronounced a- 


- gainſt the ſame perſon for the ſame cauſe repeated by him, may be 


#ulla Citatione, nullave Monitione precedente. Ibid, & Extr, de 
Jndeir, c, ita quorundam, Whence it doth appear , That a perſon 
Excom=- 
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Excommunicated may be Excommunicated again , either for the 
fame or ſome other new Cauſe. Ibid. & 3. q. 4. engeltrudam. 
And although the Firſt Excommunication is in effe& ſufficient for 
the cjxRing ſuch an one out of the Church, fo that he who is once 
caft out of the Church , amplins excludi nou poteſt; yet by this 
Second Denunciation there follows another effe&, and that is, That 
thereby he may be reputed and held by all the Faithful in all pla- 
ces, as a Perſon utterly ſhut out of the Church, doxec per ſunm 
Fudicem ſec#ndum formam Eccleſie fuerit abſolutus, Gloſſ, ibid.verb. 
&+ denwtncientur. | 

(7-) Alſo, when a perſon Excommunicated hath Forty daies 
perfiſted in his obltinacy contrary to Law under that Sentence, 
the Biſhop may then make his humble addreſs to the King for 
the apprehending and impriſoning ſuch obftinate Excommuni- 
cates ; but this may not be done by any inferiour to a Biſhop, Nam 
ad rogatum prelatorum inferiorum Rex non conſnevit ſcribere pro 
Captione Excommunicatorum. Lindw. de Sententia Excom. c. pre- 
teria. gloſ. in verb. Prelatornm. And therefore if a man be. Ex- 
communicated by any inferiour to a Biſhop, as by a Dean, Arch- 
deacon, or the like , yet the Supplication for his Majeſtiecs Writ 
ought to be by the Biſhop of that Dioceſs, and in his Name} 
Nam Inferiores Epiſcopis non poſſunt invocare Brachium Seculare, 
Ibid, & Lindw. de Cohab. Cler. & Maul, c.1. $.& fi nec. ver. Brachi- 
am Seculare. And in caſe the Biſhop ſhall herein refuſe to do 
what the Law requires, he may be conſtrained thereto by the Arch- 
biſhop. Ibid. & de jar. patron. c. nullus, Nor can the Excom- 
municated perſon, who (after Forty daies perſiſting in bis obſti- 
nacy) is upon the Kings Writ ( on the Significavit ) pro Corp, Ex- 
com, Capiendo apprehended or like to be apprehended, evade 
Imprifonment , or defend himſelf by an Appeal, or by virtue 
thereof, or by ſhewing the ſame to the Temporal Judge, that fo 
under pretence of a dependency of an Appeal he may eſcape Im- 
priſonment ; becauſe ſuch Appeal as to the validity or invalidity 
thereof, or tencat vel non teneat, Hegitima vel non legitims, talls 
under the ſcrutiny and examination, not of the Temporal , but 
Eccleſiaſtical Judge 3 and therefore {5 zalis indage five diſcuſſio 
pertains not tothe Secular Judge, 1t were frivolous to alledge that 
before one not qualified to examine the merits of the Appeal. Did. 
c. preteria. gloſe in verb, Dari debet, And as perſons Excom- 
municated cannot legally have any ſhelter or ſubtertuge under pre» 
tence of ſuch Appeals: ſo neither do the Canons ſuffer the Con- 
temners of this Sentence of Excommunication. to go unpunilhed 3 
under which number regularly and generally are computed all fuch 
L1I1II'z as 


—— 


(0) 


Id N.P934s 
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25 auimo indurato do perſevere under F xcommunication by the 
ſpace of Forty daics , according to the Cuſtome of the Realm of 
England, Lindw. de Sententia Excom. c. ut Archidiaconi, gloſe in 
verb. Contemuentes, But more particularly the Canons hold them 
Contemners of this Excommunication , who add Culpam culpe , 
or £0 into the Church, albeit Divine Scrvice be not then celebra- 
ting, unleſs it be to hear the word preached , which being ended, 
he is immediately to depart; or ſtand at the Church-door in the 
time of Divine Szrvice, and hcaring «the ſame, albeit he go not 
within the Church it (If , or thruſt himſelf into the company of 
others, when it-is in his power to avoid it or laſtly, when he 
continues too long ſecure under (uch Sentence of Excommunica- 
tion Without «repentance , whereby the Law concludes him fo 
manaclcd by his obſtinacy , as no Spiritual Phylick. can have any 
operation upon him: And although regularly the Return of ſuch 
a One is to be expected wſque ad arnum ; yetin this Kingdom ( quo- 
#4 invocationem Brachii Seculary ) it is ſufficient it Forty daies be 
expired after his Excommunication. 1bid. c. I. authoritaze gloſ. 
in verb. Contemnentes. And whereas we often in the Law meet 
with certain Caſes of Offences, incurring the Sentence of Excom- 
munication ipſo fav, that is as aforclaid , #ullo hominis miniſterio 
intervenieute, Requiritur tamen, even in that caſe, Sextentia De- 
claratoria, C, cum ſecund, Leges, de Heret.li,6. & Lindw.de Foro 
Comp.c.1. gloſe in verb, ipſo faGo. 


(8.) Itis therefore not impertinent- here to inſert , what prin- 
cipally thoſe Offences. are, on- the Guilty whereof the Law doth 
inflict this Excommunication ipſo falls, Lindwoed tells us, that 
there are found among the Canons and Conſtitutions Provincial 
theſe Caſes following, wherein Excommunication ipſo fas is 
incurr'd; viz. (1) A wilſul and malicious impeding the execu- 
tion of the Canon againſt Incontinency ,, ſpecially in Ecclefiaſticks 
as to Concubines.. (2 JA clandefline and ſurreptiticus Proceeding at 
Law, even to the Writ of Baniſhment , againſt an innocent per- 
ſon, and ignorant of the Proceedings. (3) Bigamy. (4) Falſe 
Acculing of any Innocent Clergy-man before a Temporal Judge, 
whereby he happens to ſuffer under the Secular Power. (5) A 
laying Snares to entrap any in holy. Orders. whereby afterwards 
to charge them falfly before the Secular Powers. with Crimes, 
whereof they were not guilty. (6) A violation of lawful Se- 
queltrations made by the Biſhcps, their Vicars- general, or prin- 
cipal Officials. (7) The excrciſe of Eccleſiaſtical Juriſdiction by 
any Clerk marricd, or by any Lay-perſon, in matters only and 


properly 
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properly pertaining to the Cognizance of the Church, (8) Dif- 
obedience to the Gregorian Conſtitution, forbidding the holding 
of Two Benefices Incempatible cam Cura animarum without a 
Diſpenfation. (9) A procuring to be Freſcnted to a Benehice that 
is alrcady full of an Incumbent , by virtue of the Writs of 2uare 
104 admiſit , or Quare impedit , or the like. (10) Abettors and 
Adviſors of any to fraudulent Conveyances or Dceds of Gift in 
fraudem Fccleſie, Regis Creditorum, aut beredam, (11) All ſuch 
as hinder any of what quality foever , that are lIcgally Teſtable , 
from making their laſt Wills and Teftaments , or afterwards do 
unjuſtly obſirudt the due execution of the ſame. (12) All ſuch 
as hinder the devotion of the people, in making their Offerings 
and paying their Tithcs, converting them to their own uſlc. 
(13) All ſuch as deny the gathering of the Tithes of any Fruir, 
or moleſt and hinder the Colle&ors thereof. _ (14) All Lay- 
perſons who uſurp upon ſuch Oblations and Offerings as are due 
and appertain only ro Ecclciaſtical perſons, without their aſſent 
and the aſſent of the Biſhop. (15) Sactrilegious perſons, and all 
ſuch as invade the juſt Rights, Libzrties, or Revenues of the 
Church , or otherwiſe unjuitly poſſeſs themſelves de bonis Eccle- 
fiafticis. (16) All Bayliffs and other Officers, that unjuſtly enter 
upon the Goods of the Church , or unduly exact from the ſame; 
or commit Waſte upon any the Revenues of a Church vacant. 
(17) All Oppugners of Epiſcopal Authority, or that relift and 
oppole the excrciſe of Ecclcſiaftical Juriſdiction, and all fuch as 
diſſwade othcis from their due Obedience thereunto, (18) All 
ſuch as being impriſoned for their Contempt to ſome. Eccleſiaſtical 
Sentence, are thence fer at liberty contrary to the Libertics and 

Cuſtomes of the Church of England, being Excommunicate per- 

ſons when they were firſt apprchended, (19) All ſuch as vio- 
lently uſurp upon the propriety of ſuch Trees and Fruits-as grow 

in the Church-yards , rooting.them up or felling them down , or 

mowing down the Grafs thereof , contrary to the will and with- 

out the conſent of the Recor, or Vicar of any Church or Chap- 

pel, or their Tenants. (20) All ſuch as. thould xox rite {0+ 

}:mnize Prohibited Marriages, that is, ſuch as have any 

Canonical Impediment. (21) All fucty as contrary to the 

true Catholick. ſenſe ſhall aflert any thing, or lay down 

politions, or make propoſitions, ſauvuring of. Herefie, publickly 

in the Schools. (22) All ſuchas in their Preaching or otherwile 
ſhall violate the Canon, that enjoyns a due examination and .approbar 

tion of perſons before they arc admitted. to Preach the Word of God, 


(23)AU 
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(23) All ſuch as touching the Sacraments aſſert any thing belide 
or cont1ary to the determination of the Church, or call ſuch things 
into doubt publickly , as are defined and ſtated by the Church. 
(24) All ach as in the Univerſities do (after a premonition to the 
contrary) hold any Opinions,or affert any Docrincs, Propclitions 
or Concluſions , touching the Catholick Faith, or good manners, 
of an ill tendency, contrary to the determination of the Church, 
(25) All ſuch Clerks as without: Eccleliaſtical Authority , ſhall 
of themſelves or by any Lay-power intrude' them(clves into 
the poſſtflion of any Parochial Church , or Other: Eccleſiaſtical 
Living, having Cxram animarxum. Theſe Caſcs, and ſome others, 
now not of uſe- in this Realm, are enumerated by Lindwood. 
Lindw. de Sententia Excom, c. ult. glofſ. in verb, Candelys accenſis. . 
But there are very many other Caſes in the Canon Law that fall 
under this Excommunication ipſo fado , by which in the Law is 
ever underſtood the Major Excommunicatio , and was wont to be 
publiſhed and denounced in the Church Four ſolemn daies in every 
year, when the Congregation was likelie(t to be moſt full, and that 
in Majorem terrorem. 


(9.) The Cauſes of Excommunication ipſo fa&o, according to 
the Conftitutions and Canons Eccleſiaſtical of the Church of Eng- 
land , now in force, are {uch as theſe, viz. (1) Impugners of the 
Kings Supremacy. (2) Afﬀrmers of the Church of England, as 
now eſtabliſhed, to be not a true and Apoſtolical Church. (3) Im- 
pugners of the Publick Worſhip of God, eſiabliſh'd in the 
Church. (4) Impugners of the Articles of Religion , eſtabliſh*d 
in the Church of Exzgland. (5 ).Impugners of the Rites and 
Ceremonies, eſtabliſhed in the Church of England. (6) Impug- 
ners of the: Government of the Church by Archbiſhops, - Biſhops, 
&c. (7) Impugners of the Form of making and Conſecrating 
Archbiſhops, Biſhops, &c. in the Church of England, (8) Au- 
thors of Schiſms in the Church. (9) Maintainers of Schiſma- 
ticks, Conventicles, and Conſtitutions ' made in Conventicles. 
Likewiſe by the faid Canons, the Eccleſiaſtical Cenſure of Ex- 
communication is incurr'd by all fuch Miniſters, as Revolt from 
the Articles unto which they ſubſcribed at their being made Mi- 
nilters, and do not reform after a months ſuſpenſion : Alſo by all 
ſuch perſons as refuſe the Sacraments at the hands of Unpreaching 
Miniſters, after a months: obſtinacy , being fiſt ſuſpended : Alſo 
by all ſuch Miniſters as without their Ocdinarics Licenſe under 
his Hand and Seal , appoint or keep any Solemn” Faſts either pub- 
iickly or in-private Houſes , having been formerly ſufpcnded on 
the 
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the ſame fault; and finally by all Miniſters who hold any private 
Conventicles, to Conſult on any thing tending to the impeaching 
or depraving, of the Do&rine of the Church of England, or of 
the Book of Common Prayer, or of any part of the Govern- 
ment, and Diſcipline now eſtabliſhed in the Church of Exgland, 
which by the Seventy thisd Canon, is Excommunication ipſo 
fad. | 

(10.) Touching perſons thus Excommunicated , pcrfiſting For- 
ty daies in their. obſtinacy, there are Three ſeveral Writs at the 
Law, iſſuing from the Secular power, vis. Excommunicato Capi- 
endo: , Excommunicato Deliberandov; Excommunicate Recipiends. 
The Excommunicato Capiendo is a Writ iſſuing out of Chancery, 
directed to the Sheriff, for the apprehendirg and impriſoning of 
him who hath obſtinately flood Excommunicated Forty daies 3 tor 
the Contempt to the Ecclefiaſtical Laws , of ſuch not inthe interim 
obtaining their Abſolution, being by the Ordinary certified or 
ſignified into Chancery, the ſaid Writ thence iſſues for the appre- 
hending and impriſoning them without Bail or Mainprize, 


until they Conform(b). Which Writ as by the Statute of 5 E- () F-N.B. 


liz.c. 23. is to be awarded out of the high Court of Chancery, 
ſo it is to iflue thence only in Term time , and Returnable in the 


f0.62.Sta [oYs 
E | IZ»Co 23s 
Orig. Reg» 


Kings Bench the Term next aſter the Tefe thereof, and to con- Writs, f0-65, 


tain at leaſt Twenty daies between the Teſte and the Return there- 67. 


of. And in caſe the Offender againſt whom ſuch Writ ſhall be 
awarded , ſhall not therein have a ſufficient and lawful Addition, 
according to the form of the Statute of x H.5. Or if in the Sig- 
aificavit jt be not contained, That the Excommunication doth 
proceed upon ſome cauſe of Contempt, or ſome Original matter 
of Hereſie, or refuſing to have their Children Baptized , or to re- 
ceive the Haly Communion , as it is now vſed in the Church of 
England, or to come to divine Service, now commonly uſed in 
the ſaid Church, or Error in mattcrs of Religion or Doctrine 
now reccived and allowed in the faid Church, Incontinency, Uſu- 
ry, Simony , Perjury in the Ecclcfiaftical Court, or Idolatry : 
That then all pains and Forſeitures limited againſt fuch perſons 
Excommunicate by the ſaid Statute of 5 Eliz. 23. by reaſon of 
ſuch Writ of Excom. Capiend. wanting ſufficient Addition , or of 


ſuch Significavit wanting all the Cauſes aforcfaid, are void in 7) dig.Sr.s. - 
El.21. 


Law (<c). | 
' (11.) The Excommunicato Deliberando, is a Writ to the Under- 
Sheritt for the relcaling and delivery of the Excommunicate per- 


ſon outof Priſon, upon Certificate from the Ordinary into the O'd N-B.35.4 


Chancery of his Submiſſion , Satisfaion , or conformity to the 
| Eccle- 
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Cd) F.N.B. Eccldiafiical Juriſdiction {d)). And the Excommunicato Recipi- 
fo.63. Reg Of 1,16, isa Writ whereby Excommunicated perſons, who by reaſon 
Writs, 12:57. .f their Obſtinacy having been committed ro Priſon, and thence 
unduly delivered, before they had given ſuffhcient Caution or Se- 
curity to obey the Authority of the Church, are to be ſought for, 
Ce)Rep-of 14 committed again to Priſon (e,). | This Sentence of Excom- 
Wiits1614 munication by the 65th" Canon pronounced agiinſi any , and not 
ablolved within Three months next after, is every Sixth month 
enſuing, as well in the Pariſh Church, as in the Cathedral of the 
Dioceſs wherein they remain , by the Miniſter openly in time 
of Divine Service upon ſome Sunday, to be denounced and de- 
clared Excommunicatez and where by the 68th Canon Miniſters 
are enjoyned not to Refuſe to Bury , it is with an exception to ſuch 
perſons Deceaſed, as were denounced Excommunicated Majors 
Excommunicatione; for ſome grievous and notorious Crime, and 
(/)C:n.65.62. of whoſe repentance no man is able to teſtihie (F). 


(12.) A Sentence was given in the Chancellors Court at Oxford 
at the Suit of B. againſt H, and thereupon H. was Excommunicated, 
and taken in London , upon the Writ of Excom. Capiendo, Andit 
came into the Kings Bench, where he pleaded, That there was no 
Addition in the Significavit according to the Statute of 5 Elisz. 
and thereupon praycd to bediſcharged. And the Opinion of the 
Court was, That by the Statute of 5 Eliz. the Penalties mentioned 

Co)Hill.6 Car. in the ſaid Statute arediſcharged, but not the Impriſonment nor the 

K R. Hughes Excommunication (2) 

verſc Bendye 

ones Rep» (13.) By theStatute of 9 Ed. 2.12. the Writ de Excom, Capi- 
endo may be awarded to take a Clerk Excommunicate for Contu- 
macy, after Forty daies. And by the Statute of 9 Ed. 2. 7. the 
Kings Letters may not be ſent to an Ordinary to Abſolve an Ex- 
communicate, but where the Kings Liberty is prejudiced. By the 
Statuteof 5 & & Ed. 6, cap. 4. firiking, or Jaying of violent 
hands upon any perſon in a Church or Church-yard, is Excommu- 
nication. And by the Statuteof 2 Ed. 6. 13. it is Excommuni- 
cation to diſobey the Sentence of an Eccleſiaſtical Judge in Cauſes of 
Tithes. By the Statute of 3 Fac. 4. the Sheriff may apprehend 
a Popiſh Recuſant ſtanding Excommunicate 3 and by the Statute 
of 3 Fac. 5. a Popiſh Recuſant convicted, ſhall ſtand as a perſon 
Excommunicate. And by the Statute of 3 Ed. 1, 15. he that is 
Exeommunicated ſhall be debarred of Mainprize, 


(4) V. 
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C14.) V. againſt E. in the Eccleſiaſtical Court, where the Suit 
was for Striking in the Church, which by the Second Branch of 
the Statute of 5 Ed. 6. cap. 4. is Excommunication ipſo fate. 
By which he ſurmized him znucidiſſe in panam Excommunicationis, 

And being granted, if, &c. And Aſpley ſhewed cauſe why it ſhould 
\ not iſſue, viz. There ought to be a Declaration in the Ecclefiaſti- 


cal Court of the Excommunication , before any may prohibit him 


the Church. Richardſon ſaid , That the Proceedings are not 
contrary to the Statute , but ſtood with the Statute, And it 
was ſaid by Telverton, It ſecms there ought to be a Declaration 


in the Eccleſiaſtical Court: But the difference is, where it is 


Officium Fudicis , or Ad inſtantiam partis , they will give Coſts, 
which ought not to be. Hattox and Richardſon, It the party 
will not. proſecute it, none will take notice of it, and they proceed 
to give Coſts, then a Prohibition may be grarited. And if he bea 
Minifier, he ought to be ſuſpended for an offence againſt the Sta- 
tute. And it ought to be firſt declared,and fo to Excommunication3 
and that cannot be pleaded, if it be not ur:der Seal. Dyer 275, 


And after all theſe were agreed by the-Court, and no Prohibition (6) Yiner a- 
was granted (b ). gainft Zaton. 


Hertleys Reps 


(15+. ) B. was ſued in the Eccleſiaſtical Court in a cauſe of 
Defamation in another Dioceſs than that wherein he lived, 
and being Cited, was for Non-appearance Excommunicated , 
and 'upon Significavit the Writ de Excommunicato Capiendo was 
awarded. Serjeant Finch, Recorder', prayed a Superſedexs for two 
Reaſons. ( 1. ) Upon the Statute of 23 H. 8, becauſe he was 
Sued out of the Dieceſs; to which the Court ( viz. Jones and 
Whitlock) anſwered, That at the Common Law a Biſhop can- 
not Cite a man out of his Dioceſs. And that the Statute of 
23 H. 8. inflids a puniſhment, &c. and Whitlock ſaid, That 
a Biſhop hath not power of Juriſdiion out of his Dioceſs , but 
to Abſolve him being Excommunicate. (2) Upon the Statute of 
$5 Eliz, cap. 23. becauſe the Caſe of Defamation is not within 
the Statute, and then the Statute Enats, That it (hall be 
void. To which the Court anſwered , That he ought to averr 


that by way of Plea , and fo alſo faid the Clerks of the Court, . 


That he ought to have Sued a Habeas Corpus , and upon Return 


thereof to Plead, But the Plea was admitted de bene eſſe, and the (;) z,omns 


_ party bailed (7). 


Mmmm (16. ) No 
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(16.) No Letters of Excommunication are to bs received in 
ſtay of AGions , if they are not under the Seal of the Ordinary 
(20H. 6.1. (&), for an Excommunication under the Seal of the Commiſſary 
(/)lhid. Ad- js not to be aliowed in ſuch caſe (I). If the principal cauſe of 
Jzdg 6. the Action, for which the Excommunication was, be not com- 

priz:2d within the Letter of the Certificate, It is not to be allowed 3 

that ſo it may appear to the Court , that the Eccleſiaſtical Courc 

had Juriſdi&tion of the Cauſe for which he was Excommunicated 
(1)14 Hide (wm). The Certificate ought to be Univerſis Ecclefie Filiis, orto 
a) 01.6, the Juſtices of the Court where the Suit is to be ſtayed (#). Allo 
25. the Excommunication certified ought to be duly dated, that is, the 
(0)20 H.6.25. Certificate ought to contain the day of the Excommunication (9). 
(p) Contra A Certificate by the Archdeacon is ſufficient by the Cuſtome (p)3 
65-8 And upon an Excommunicato Capiends , if it appears that the Ex- 
communication was by an Archdeacon cf forne certain place, it 
ought alſo tozppear either expreſly or by implication in the Certi- 
ficate, that the matter for which the Excommunication was, was 


a 7 243 GC within his Jurifdition, otherwiſe it is not good (9). 


l.AÞb . . 
| ws (17.) F. being apprehended upon an Excommunicato Capiendo, 


cation. and the Significavit being , That he was Excommunicated for not 
= $ anſwering Articles, and not ſhewing what they were, his diſcharge 
xcom. Cap. . h r 4 Curi _ 

Incertaintys, Was prayed for the Incertainty thereof, and per Curiam it is not 

good, and therefore was Bailed: Coke 22 E.4.is, That a man 
Hill.12 Jac. Was Excommunicated for certain Cauſes, not good; and ſo Co. 5. 
B.R. Fox his MArſcots Caſe Schiſmaticus tnveteratus'is not good Excommunication, 
Ca'e. nor ſhall be allowed in the cauſe of him who Excommunicates him, 
nolRÞ  $g£32. qnod fuit conceſſum per Doderidge, 


(18.) In Trollops Caſe it was Reſolved, That the Official cannot 
certifie Excommunication , for none ſhall do that, but he to whom 
# ; (ng the Court may write to affoil the party, as the Biſhop and Chan, 
aſe- 6 JC ceNor of C. or O. and for that if 2 Biſhop certifie and die before 
the Return of the Writ, it ſhall not be teceived , but the Succeflor 
ſha]I do it 3 and one Biſhop ſhall not certiftie an Excommunication 
made by a Biſhop in another Court , but a Biſhop after Ele&ion 
before Conſecration may , and ſo may the Vicar-General, if it 
appears that the Biſhop is in Remotis agerdis 5 allo that the Suit and 
the Cauſe are to be expreſſed in the Certificate, that the Temporal 
Court may judge of the ſufficiency, and if it be inſufficient (as if 
a Biſhop ccrtitie an Excommunication made by hitmfelf in his own 
Cauſe) the Court may write to abſolve him, 


(19.) H. 
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(19.) H. was condemned in- the Chancellors Court of Oxferd, 
:n Cofts, and had not paid 3 an Excommunicato Capiendo being a- 
warded upon a Significavit , returned and delivered herein Court, Tin. 4 Car. 
iccording to the Statute of 5 Eliz. cap. 23, He was Arrclicd B.R. Hughes 
hereupon. Reſolved, The Excommunication was good , though Caſe. 
he Significavit doth not mention any of theſe Cauſes in the Sta- ©": Par- 3- 
ute, but it is for other Cauſes ; but if any Capias with Proclama- 
jons.and Penalties be therzin awarded, the Penalties be void un- 
els the Significavit expreſs it to be for one of the Cauſes mentioned 
.N the Statute. 


(20.) In another Caſe, where a man was Excommunicated up- _ 
5n a Sentence in the Delegates for Coſts in Caſtigatione Morum, Tins Car. 
21 fac. a Capias with Proclamations iſſued 3 and he being taken, Sap oo 
Pnoad the Excommunicato Capiends pleads, That the Offence and pgs a Caf. 
-ontempt was pardcned by the General Pardon of 21 Fac. It Cro. par-3- 
was Agreed , That the Pardon did not diſcharge the Coſts of the 
arty, Which were taxed bcfore the Pardon: It was moved there, 
That as the Colts were not taken away, ſono more was the Ex- 
:ommunication, which is the means to enforce them to be paid. 
3ut Reſolved, That this Excommunication before the Pardon, is 
Jut for a Contempt to the Court ', and all Contempts in all Courts 
are diſcharged by the Pardon 3 wherctore the ſame was diſcharged ; 
ind for the payment of the Colts, the party is to have new 
Procels. 


(21.) A man was taken upon an Excommunicato Capiendo; puxont's C. 
and the Significavit did-not mention, That he was Commorant Mores Reps 
within the Dioceſs of the Biſhop at the time of the Excommuni- 
cation , and for that cauſe the party was diſcharged. And in an 
Adion where an Excommunication was plcaded in Bar , and the L-4tercane 119 
Certificate of the Biſhop of Landaph ſhewed of it, but did not *09 £47165 
mention by what Biſhop the party was Excommunicatcd , it was 1; «bid. 
for that reaſon adjudged void. 


(22.) Upon a Contract Sentence in the Ecc!clafiical Court was, 
That the Defendant ſhould marry the Plaintiit, he did not do it, ,, . ,..,, 
for which cauſe he was Excommunicated, The D<fendant #p- 1g pmerman's 
pealed to the Delegates, by whom thc Cauſe was remitted to the Cate. 

Judge 2 20, who Sentenc:d him again , where he was aliv Ex- Mores RePe 
commuyicated again for non-perticrmance ct the S.ntence ; Hz 
appealed to the Court of Anudience , and then had Abtyluctn:, 
Mmmm z2 big 
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Mich.$ Jace 
Co.lib:12» 


He was taken by a Capias Excom. upon the firſt Excommunication, 
upon a Habeas: Corpus it was Reſolved , That the Abſolution for 
thelatter had not purged the Firſt Excommunication , qwia Eccleſia 
decepta fuit. (2) That the Appeal did not ſuſpend 'the Excom- 
munication, although it might ſuſpend the Sentence, 


(23.) In Weſton and Ridges Caſe it was Reſolved , That upon 
an Intormation exhibited in the Ecclefiaftical Court , for laying of 
violent hands upon a- Clerk , and Coſts there given againit the 
D:fendant, for which he was Excommunicated for not paying 
them ; a Prohibition ſhould ifſue forth , becauſe it was not at the 
Suit of the party, and Coſts are not grantable there upon an Infor- 
mation. l 


(24). In the Caſe of Prohibitions it was Reſolved, Mich.8 Fac. 
That if a man be Excommunicated by the Ordinary , where he 
ought not, as after a General Pardon, &c. And the Defendant 
being negligent, doth not ſuc a Prohibition, but: remains Excom- 
municate by Forty daies, and upon Certificate in Chancery is 
taken by the Kings Writ de Excommunicato Capiends, no Prohi- 
bition lies in this Caſe, becauſe he is taken by the Kings Writ. 
Then it was moved, what Remedy the party hath who is wrong- 
fully Excommunicated: to which it was Anſwered, he hath Three 
Remedies; viz. (1) He may have a Writ out of Chancery to Ab- 
folve him,. 14 H. 4. fol.14, And with this agrees 7 Ed, 4. 14. 
(2) When he is Excommunicated againſt the Law of this Realm, 
fo that he cannot have a Writ de Cantione admittenda, then he 
ought Parere mandatis Ecclefie jn forms Juris, i.e. Eccleſiaſtici , 
where in truth it's Excommanicatio contra Jus & formam Jury, i.e. 
Communis furs : But if he ſhew his Cauſe to the Biſhop, and re- 
queſt him to aſſoil him, either becauſe he was Excommunicate after - 
the Offence pardoned , or that the Cauſe did not appear in Ecclefia- 
ſical Cognizance, and he refuſe, he may have (as the Lord Coke 
faycs) an Action ſur le Caſe againſt the Ordinary z and with this 
agrees Dr. & Stu. lib. 2. cap. 32. fo. 119. (3) If the party be 
Excommunicated for none of the Cauſes mentioned in the A& of 
5 Eliz.cap.23. then he may plead this in the Kings Bench, and ſo 
avoid. the Penalties in the Act; Note, It was Reſolved by the 
Court, 8c, . That where one is Cited before the Dean of the Arches 
(in caufe of Defamation, for -calling. the Plaintiff hore) out of 
the Dioccſs of Loxdon, againſt the Statute of 23 H, 8, and the 
Plaintiff hath Scntence, and the Defendant is Excommunicated, 
and fo continucs- Forty daiesz and upon: Certificate into Chan- 
cery, . 


e =» 


Of 'Extommunitition. 


637 


cerys a Writ of Excommunicate. Capiendos is granted , and the 
Defendant taken -and Impriſoned thereby;; That he thall-not. have 
a- Prohibition upon the Statute of 23 H. 5, for no Writ in the 
Regifter extends to itz but there is a Writ there called De Cantiane 
admittenda de parendo Mandatis Eccleſie , when the) Defendant is 
taken by the Kings Writ De Excommunicato Capiendo, and to affoil 
and deliver the Dcfcndant. | 


(25.) Where the Court of B. R.. was moved for the Balling 
of one , who was taken by force of a Capias de Excommunicato 
Capiendo , upon the Statute of 5 Eliz. cap. 23. and came to the 
Barr by a Habeas Corpuvw. Williams Juſtice , He that. is taken by 
force of a Capias de Excommunicato Capiendo , is not Bailable 
upon the Statute of 5 Eliz, cap. 23. which Statute doth only 
diſpeuſe with the Forfeiture of the Ten pounds, and fuch a per- 
fon is not Bailable; and as to the other matter, the ſame remains 
as it was before at the Common Law, and the Statute of 5 Eliz, 
diſpenſeth only with the penalty of Ten pounds. Telverton Ju- 
| ftice of a contrary Opinion, and that in this caſe he is Bailable, 

Flemming Chief Juſtice, This is a Caſe which Goth deſerve very 
good conſideration , and that therefore he would confider well of 
it, and alſo of the Statute of 5 Eliz. before he would deliver his 
Opinion. Williams Juſtice, clearly he is -not Bailable-in-this Cafe. 
Afterwards at another time , it was moved again unto the Court 
to have him Bailed. Telverton Juſtice, That he is Bailable, 
and ſo was it Reſolved in one Keyſer's Caſe, where he was 
taken by a Writ De Excommunicato Capicado , brought hither 
by a Habeas Corpus, and upon Cauſe ſhewed he was Bailed by 
the Court, de die in diem , - but neither the Sheriff nor any 
Juſtice of Peace in the Countrey can Bail ſuch a one, but this 
Court here may well Bail, as in the Caſe before, de die in diem, 
It was further alledged here in this, That in the Ecc'etialtical. 
Court they wou'd not there difcharge ſuch a one , bcirg taken and 


Impriſoned. by force of fuch a Writ, De Excommunicato © apiendo, 


without a great Sum of Money there given, and a Bond entered 
into for the ſame ; otherwiſe no diſcharg: there. 
ice and the whole Court, The Biſhop ought not to take ſuch 
a Bond for the performance of their ſubmitton. The Rul: of the 
Court here in this was, That upon their ſubmiſſim they (hail be 


Abfolved , without any ſuch Bond entred into. Flemming ChicF: 


Juſtice, They ſhall Abſolve them , and it they perform nut atcord- 
ing to their promiſe and undertaking, they ray thin be takin a. 
gain by the Writ. De Corpore Excommunicato Capiendo ; but the 
| Liibop 


Telvertox Jus - 


Co. ibids 


— 


Biſhop is to take no Bond of them for their Abſolution , to perform 
thetr Submiſſion 3 the taking of ſuch Bond by them being againſt 
the Law: And as to the Bailment, all the Judges (except Williams 
Juſtice) did agree that he was Bailable , and fo by the Order and 
Rule of the Court he was Bailed, vid.Bulftr.Rep.par.1.fo.122,Paſch, 
9 Fac. in Caſe of Hall yerl. King. | | 


CH A' P,' *XELEIT. 


Of the Statutes of Articuli Cleri, and 
Circumſpette agatis, 


1. Seneral Statute-Laws relating % Ecclefiafticil perſons and 
things, enafied under the Title of Articuli Cleri, in the 
Ninth yeay of King Ed.2. 
2. Some other Statute-Laws touching Eccleſiaſtical matters, made 
the Fourteenth year of King Ed.3. | | 
« The Ratification and Confirmation of the 3g Articles of Reli- 
gion : The Smbſcription required of the Clergy. 
4. Certain Caſes wherein a Probibition doth not lie to the Eccleſ6s 
aftical Courts, according to the Statute of CircumſpeRe aga- 
tis, made the Thirteenth of King Ed. 1. And in whatcaſe . 
s Conſultation ſpall be granted. 


( "= are certain Statutes made in the time of King 


VI 


Ed. 1. and Ed. 2. touching Perſons and Cauſes + 

Spiritual and Eccleſiaſtical (2). By the latter of theſe (Ang Ed.2. 
itis Enacted, (1) That upon demand of Tithes, 'Oblations, 8&c. *"*'4 Ed-3. 
under that Name, a Prohibition (hall not lie, unlefs the demand be ©* 
ef ' money. upon the Sale-thereot (5). (2) That upon debate of As He 5- 
Tithes amounting to a Fourth part of the whole , and ariſing from g Eg. 4 
the Right ot Patronage, as alſo upon demand of a Pecuniary 13 Fitz.Pro- 
penance, a Prohibition may lie: Not fo, 'in: caſe of demand of Þib-13,29,27- | 
money voluntarily accorded unto by-way of 'Redemption of Cor- ( <) 31 He6e 
poral penance'enjoyned/(c). (3) That upon demand. of money 6  T | 
Compounded 'for in lieu of Corporal :penance enjoyned for the 12 E.4.13. 


bition ſhall not lie (4). (4) That notwithſtanding any Prohibi- 5 es 
tion, the Ecclefiaſtical Jurifdiction may take cognizance and cor- No 42, a 
re& in Caſes of Defamation, and the money paid 'for redeem- eifl.fo.35.- 
ing the Corpozal penance: thereon enjoyned -may Teceive , rot- Coke pl. fo. 
withſtanding a Prohibition be ſhewed (e). (5) That no Prohi- 495 


bition ſhall lie, where Tithe is demanded of a Mill newly erc- ge 


Qed. (6) That in cafes of a Mixt cognizance (as in the Caſe py B.to.52, 

aforefaid, of Jaying violent hands ona Clerk , whereby the Kings $4.A. Raft. 
pl-f.483- 

{e) Repiſt.foi14549- F, N.P. ſo. 92s FP, 5 Js Co Rafe, pl. fc-487, &c. Co.libegs t0+20: Bra. hs 

aſur Caſe, 15s | 


Peace. 


Of the Statutes of 
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Peace is broken, and ſuch like) the Temporal Court may diſcuſs the 
> Raft.p!, ſme matter, notwithſtanding Judgment given by the Spiritual 
489. Court in the caſe (f)). (7) That the Kings Letters may not iflue 
Ccke lib-4- to Ordinarics for the diſcharge of perſons Excommunicate,ſave only 
f0.16 20- in ſuch Caſes as wherein the, Kings Liberty is prejudiced by ſuch 
(2) 5 Eliz.23- Excommunication (g). (8) ' That Cletks'in' he” Kings Service, 
2 7% By if they offend, ſhall be corte& by;their; Qrdinaries 3 but Clerks, 
EPO | ein fact 0; hey are in his Service, ſha!l not be oblie*d 
35. F.N.Bifo. Jurivg ſuch time as they are in cr : not be oblig'd to 
62.&c: Retidence at their Benetices (h)). (9) That Diſtrefſcs ſhall not be 
5 Ed.3 fo.8. takenin the Ancient Fees wherewith Churches have been endowed 3 
-—200 if fo. otherwiſe, in poſſeſſions of the Church newly purchaſed by Eccle- 
= 8 | faſtical perſons (4). (10) That ſuch as Abjure the Realm, ſhall be 
fo.s 8. in peace ſo long as they be in the Church, or in the Kings High-way 
(:) Regift. (k). (11) That Religious Houſes ſhall not by compullion be 
«3-4 WT charged with Penfions, reſort , or Purveyors (/)). (12) Thata 
—_ 100173» Clerk Excommunicate, may be taken by the Kings Writ out of the 

4.3. s "a BF | . 
Sr.g2 H. 3.15. Pariſh where he dwells. (13) That the examination of the Abj- 
(K) Note, This lity of a Parſon preſented unto a Benefice of the the Church, ſhall 
was Repealed belong unto a Spiritual Judge (m7). (14)That the EleQtions to the 
o ib nn ot Dignitics of the Church ſhall be free without fear of any Tempo. 
(1) Raft. pl. Tal power (#). (15) Thata Clerk flying into the Church for Fe- 
' 375 lony, ſhall not be compelled to abjure the Realm {o)). (16) And 

St. 3 Ed-1:12 laftly, That the Priviledge of the Church being demanded in due 
Een form by the Ordinary, ſhall not be denicd unto the Appealor, as to a 
F.N.B.fo.35.i, Clerk confefling Felony before a Temporal Judge. 


R: ft. ls 7. ; "ny 
el ls 5. fo.57. Dyer fo.293. (9) St.3 Ed.1-5. (6) Nete, This is alſo Repealed by 


the Statute of I Jac-25.& 21 Jac-28. 


——— 


(2.) In conformity to the premiſſes there were other Statutes 

14 Ed:3, after made in the time of King Ed. 3. whereby it was Enacted 
(1) That the goods of Spiritual perſons ſhould not, without their 

own conſents, be taken by Purveyors for the King. (2) That the - 

King ſhall not collate or preſent to any vacant Church, Prebend , 

Chappe], or other Benehice, in anothers Right, but within Three 

(p) Note, This Years next after the Avoidance (p). (3) That the Temporalties 
is Repealed of Archbiſhops, Biſhops, 6c. ſhall not be ſeized into the Kings hands 
by rhe Stat without a juſt cauſe and according to Law (q)).. (4) That no waſte 
boa. ſhall be committed on the Temporaltics of Biſhops during Vacan- 
AY cics, and that the Dean and Chapter may (it they pleaſe) take 


Regift.fo.32. them to Farm (r). (5) Andlaſtly, That the Lord Chancellor or 
S'J1 Ed:3-22 Lord Treaſurer may during ſuch vacancies , demiſe the Tempo- 
*"JE-N.R. ralties of Biſhopricks to the Dean and Chapter for the Kings 


f0.59.b. uſe, 


(3) And 


— 


« and Hareticks: \\ 641 
( 3-.), And as. there are: Arricnuls Gleri, fy there are allo: 
Articali Religionis.,, being;in all thirty aine> Agreed upon at a 
Convocation of the Charch of England Ann. 1562. Ratified by _— 
Q.. Elizabeth under the - Great | Seal of England, Contirmed:and avg was 
EliabJiſhed by. an Ac}; of ' Parliament, with his Majeſtics' Royal the Penalty 
Declaration prefixed thereunts. {Wibich! A of >Parliament irequizes for, wainrzin- 
a Subſcription by the Clergy to the faid thirty nine .Ax ticles3' the 4. er 
ſame alſo being required by the Canons made by the Clergy of En- quarticles, js 
gland at a Convocation held in Loxdow Ann. 1603, and ratified Deprivation- 
by King James. The ſaid Subſcription referrs to three Articles. / 
(1. )That the Kings Majeitie under God is the only Supream Gover= 
nour of the Realm, and of all other his Highneſs Dominions 
and Countreys, &c. (2.) That the Book of Common Prayer, 
and of Ordaining of Biſhops, Preiſts, and Deacons, containeth no- 
thing in it contrary to the Word of God, &c. (3.) That heal- .. 
loweth of the faid thirty nine Articles of Religion, and acknow- 
ledgeth them to be agreeable to the Word of God. By the Sta- 
tute of 13. Eliz. 12, the D-linquent is diſabled and deprived ip- 
Jo fa&n, but the Delinquent againſt the Canon of King Fames, 
is to be proſecuted and proceeded againlt by the Cenſures of the () Vid.Dyer. 
Church(s); Andit is not ſufficient, that one ſubſcribe to the Thir- 23. Eliz.377- 
ty Nine Articles of Religion, with this Addition { fo far forth & 1. 6. f. 69- 
as the ſame are agreeable to the Word of God.) For it hath been inGreen'scate 
relolved by Wray, Chit Juſtice, and by all the Judges of Eng- 
land, That ſuch ſubſcription is not according to the Statute of 
13. El:z, becauſe the Subſcription which the Statute requires 
mult be abſolute ; But this is no other then Conditional (? ). (O08 —_ 
«Roe FalCie 


( 4. ) The Circumſpede agatis is the Title of a Statute made -« 5 gp WE 
in the 13th, year of Ed. 1, Ann. D. 1285. preſcribing certain Vid, Co. Inſt, 
Caleg to the: Judges , wherein the Kings Prohibition doth not p-4. c-74- 
lie (v). As in Caſe the Church-yard be lcft uncloſed, or the "tera 
Church it ſelf uncovered , the Ordinary may take Cognizance ("F998 
thereof, and by that Statute no Prohibition lies in the Caſe. Nor | pay _ 
in caſe a Parſon demands his Oblations, or the due and accultom- f.g7, & =aes 
ed Tythes of his Pariſhioners; nor it one Parſon ſue another for par-2, f, 437: 
Tythes great or (ſmall, ſo as the fourth part of the Benetice be not 
demanded ; nor in cale a Parſon demand Mortuaries in places 
where they have been uſed and accuſtomed to be paid; nor if the . 
Prelate of a Church, or a Patron demand of a Parſon a Penſion 
due to him; nor in the Caſe of laying violent hands ona Clerk 
nor in Caſes of Defamation where Money is not demanded 3 nor 
in Caſe of Perjury. In all which Cafes the iEccletialtical Judge 
hath Cognizance by the ſaid Statute, notwithltanding the Rings 
Nnnn Pro- 
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th. 


(w) Reg.f.44. Prohibition. So that the end of that Statute ts, to acquaint us 

F. NB with certain Caſes wherein a Prohibition doth' not lic. And the 

_ Raft. pla Statute of 24. Ed. 1. ſhews in what Caſe a Conſultation is to be. 

433: 12 H. 7f, granted (»). And by the Statute of 50. Ed. 3. cap. 4. no Pro- ' 
hibition ſhall be ed aſter a Conſultation duely granted 3 pro- 

28.4.f9 vided that the matter of the Libel be not enlarged, or otherwiſe 

itz-Conſul- » d 

tat. 1,2 4, Fa cnange (x). 

Cx) Rep. 

V.N.B. = 

N.B.f. 45. A. 


CHAP, XL1V. 


Of ſeveral Writs at the Common Law _ 
pertinent to this SubjeA, | 


s. What the Writ of Darrcin Preſentment imports, in what caſs_ 
it lies, and how it differs from a Quare Impedit. 
2. Aſfiſe de utrum, what, and why ſo called, 
3. QuareImpedit, wbat for ; and againſt whom it lies 
4. What a Ne admittas imports, the uſe and end thereof. * 
$5. In what caſe the Writ | Vi Laica removenda | les. 
6, What the Writ Indicavit imports, and the uſe thereof. 
7. What tbe Writ Advocatione Decimarum ſignifies. 
8. Admittendo Clerico, what; and in what Caſe iſſnable:. 
9. TheIrit [Beneficio primo Ecclefiaſtico habendo_] whar, 
I0. That Writ [Cautione Admittenda, | and the effed thereof. 
11. The writ of | Clerico infra Sacros ordines conſtituto, non eli- 
gendo in Officium, ] What the uſe or end thereof, 
12. The Irit | Clerico capto per Statutum Mercatorum] what. 
13. What the Writ of [| Clerico convito commiſſo Goalz in defe- 
Qu Ordinarii deliberando ] was. 
14. What the Writ of [Annua Pentione ] was anciently. | 
15. TheIWrit of | Vicario deliberando occafione cujuſdam Recogni- 
tionis ] what. | | 
16. Three Writs relating to Perſons excommunicated, 
17. Aſiſe of Darrein Preſentment brought after a Quare Impedit in 
the ſame cauſe, abates. | | 
18, Difference of Pleas by an Incumbent, in reſped of bis being in by 
the Preſentment of a ſtranger, and in refed of bi being in by 
the Preſentment of the Plaintiff bimſelf. 
19. Notwithſtanding a recovery upox aQuare Impedit,the Incumbent 
continues Incumbent de taQto, until Preſentation by the Re- 
.. covereng. + ©: Vs | 
20. Of what thing a Q. Imp. lies, and who ſhall have it. 
21. Who may have a Quare Impedit, and of what things. 
22, How, and for'whomthe'Writ of Right of - Advowſon lies, 
23: What the Writ-de jure patronatus, and bow the Law proceeds 
10 4 tbereoms uit ext bo. 


24s The Wris of Spoliarton,” whor, and where it lies, 
> | | Nnnn2 25. The 
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Of ſeveral Writs at the Common Law 


(a) Vid-Bratt. 


[.4. tratt, 2» 
Reg. Orig: f. 
30. & F.N.B. 
f. 193. 


(b) Terms of 


Law verb. 


Quare bop- 
{c) iHids 


(d)5s H. 7-43. 
F.N.B. 31. F. 
Mich.12. Jace 


rot. 2642. 
Colt and Glo- 
Ter verl, 
Biſhop of 
Covintry and 
£8:bfr eld. 
Hob.Rep. 
(ec) Mich. 15+ 


Jac. rot. 32» 


C. B Willam 
St. Andrewes 
verl. Arch 
biſhop of 


York & alios. 


Hob. R EPs 


(f)Vid.Brag. 


} 4. Fradet.5. 
C:3. & eqs 
Brit 29N. CJ 


25. The IWrit ViLaica removenda further explain'd, 
26. The IÞrit Quod clerici non cligantur in Officium. 


(1.) 


Gainſt the ugJawſyl Poſteffyr, who is the Uſyrper, li- 
'i!i6th (Three Writs, aiz.3One of: the: Right, as the 
Writ of; Right ot, Advowlen 3, :aud, the other two, of 
the-Poſſcftion, viz. A Auare Tmpedit, and Datrein Preſentment, 
This Aſſize of Darrein Preſextment or Aſſiſa ultime Preſeatationy, 
isa Writ, which lieth where.a man or his Anceftor bath preſented a 
Clerk to a Church, and aftcx { the Church becoming void by 
his death or otherwiſe )' a ſixanger-,preſents 'his Clerk, to theſame: 
Church, in dithurbance-of him. who had laſt. preſented. This Writ 
is otherwifcalfo ufd(s)) ; and differs from that of a Quare Impedit ; 
for the Quare Impediti lics- upon the djtiurbance of one who hath the 
Advowſon in his Preſentation , when the Church is void: The 
other lies, where a man or hjs Anceſtors had preſented before, and: 
now( the Charch becoming void again )a ſtxanger preſents .in dittur- 
bance of him who had laſt preſented. Where eyer-a wan. may have 
Aitize of. Parreir Prefentment, he may bave a Quare Impedit, but 
not econtra (b). He that hath right to preſent after the death of 
the Parſon, and bringeth no «are Impedit nor Darrein Preſent- 
ment, but ſyfferetha firanger to uſurp upon hin, yet he ſhall have 
a Writ of Right of Advowſon 53: but. this Writ lieth not; unleſs he 
claim to have the Advowlan to him and his heirs' in Fee Simple 
(c). Where 'the Ordinary, Metzopolitan, or King preſents tor 
Lapſe, any of 'thefe Cqllatives will ſerve the Patron for a poſſcili- 
on in his Afize of Darrein Preſentment (d), which Afizc of Dar- 
rein Preſentment may not be purchaſed, pending a. Bare Impede, 
for the fame avoidance and: thercſore-in the Caſe, where William 
St. Andrewes brought a Writ of Aſſhze-of Darrein Preſeutment a- 
gajnſt- the Archbiſhop of Tork, Mary. Counteſs of Sbremibury, - 
and: one Hacker 3 aud the Biſhop making default, the Countebs 
and Hackey pleaded in Abatement, chat the Plaintiff .beforc the 
Writ purchaſed, brought a Qware Impedit againſt the fame Defen- 
dants, and (bews all certain, which! remains undetermined, and 
averrs that they are both of the ſame avoidance: And: upon Dc+ 
murrer the. Writ. was abated by Judgmeat (e).: oe 0 
C 2. ) Ahze demirum or: Aſiſautrum; isa writ which licth for 
a Parſon .againfta Layman, or tor a Layman apainſi a Parſfob, for 
Land and Pencments doubtful, whether jt be: Lay-Fec! or | Free 
Almes (f). Theſe Writs are called Aſſizes, probablyrither be- 


* cauſe they ſettle the poſſeſhon, -and;ſdan, outward Right in'him'thas 


obtains by them 3 ox becauſe they were originally exccuted at a 
ecxtain time and place foxrticrly appointed or becauſe they are 


tryed 


0 cupdrtineated 8eSabjeBtyn 2 © hag 


— 


—_— 
i _——— 
— 


tryed miſt; commonty1by1 efpeciat' Courts 'fet. *and* appointed for 
that purpoſe. !.'The Incumberit; *4s touching his Right for his Re- 
tary, hath the ogtly Wot of: Faris #4rum, and for his poſſciſion 
any other poſſeffory> Aion, 07! 7. 4 | 

(3) Quare' TImpedifis 2 Wile which Hethforhim; who hath 
purchaſed ian :AdvowBÞh4 ih Grots'or-a Marmor with an Advow- 
ſon thereunto- appendint;':and! agaiift” him; who (when a Parſon 
Incumbent dieth, ; or a Church otherwiſe becomes void) difſtarb- 
cth the other'in-the:Right of his:Advowfon, - by preſenting a' Clerk 
thereunto being void.-: Vhis Writ: is diltinguiſh'd from the former 
of Darrein Preſentment or Aſſiſa ultime - Preſentations , becauſe (£)O'd N. B. 
this fatceriliathy (48 aforeſaid -) /ontly* where a 'man or his Ance- -þ a ogg aCt, 
itots formerly pieſented," bur 'the-/DQware! Impedit lies properly for ty fg 
hin, who himſelf: was the Purchafer of the Advowſon'; though F.x.B. f 32. 
he:that may have Afſize of /Darrein- Preſentment, may have the o- Reg. Orig. f. 
ther if he pleaſe; but not ſo Vice verſz, as was alſo before obfer- 39-& Weltm. 
ved Yet it is faid in Reg! Orig, *f. 30. That a'Bnare Impedit is of (3595 
a higher Nature! thin'sn' Aſſize of 'Darrein Preſentimenr,' becaule it E1,c.8. key? 
ſpppoſethiboth:;#FoftdFon'and x Rights) . Which Duzre Impedit wood, Caſe. 
theExecutors of a Teftator may(as well as himſelf might)have up- Leon. Rep. 
cna diſturbance rhade totheP reſentment 3- and/ſo was the Opinion gn © 
of. the whole Court in Smallwords Caſe awainft the Bilhop of Co- (k) St-13.Ed- 
entry and ' Liebfield;"''that the 'Execcutors may have 'a Quare Impe- 1.c,5,8 Fitza 
dit, upon's difAlttbance made to the Preſentztion '(þ), which Writ Dar. Preſ. 
lieth alfo,of *a-Chappel, Prebend,8&c. (#. And in caſe after the death o _ _ 
of the Anceſtor of him that preſented his Clerk unto a Church, —_ at 
the ſame' Advowſon be be afligned in Dower to any Woman, or 29 38.93. 
to Tenant byithe-Courtefie, which do preſent, and after the death 106. Fitz. 
of fuch: Tenants.” the very Heir is diftiirbed to preſent when the Q& _ oo 
Church -is void: it's knhis eleQion' whether he will ſue the Writ -_ «8p hy 
of Quare Impedit or of ' Darrein Preſentmet ; the which, (it ſeems, f,59. Finz.En. 
is alfd to! be obſerved in Advowſons Demiſed for term of life, or 43 Co. 1.5. *. 
years, .Or in Fee Tail (kh). - And Dammages ſha} be awarcd in both 4b. |. 9. fe 25- 
theſe Writs, that is; (if the time of Six Months paſs by the diftur- oe OY 
bance of any fothatthe'Bifkop doth- thereby [Collate to the Church, yas reſolved, 
and the very Patron -Joſe 'his 'Preſentation for that turn, Damma- that an Exe- 
ges ſhalt 'þe awarded: for two years value of the Church : And if cutor ſhall _ 
the Six Months be not elapſed, but thePreſentment bederaigned with- - go hn I 
in that time, then 'Dammages ſhalt be awarded to the half years ,,,ce made 
value of the Church: And if the diſturber hath not wherewith to in vita 7e/tat. » 
ſatishie' the; Darmapes',”” 'where the Biſhop Collateth by lapfe of 745 if the 2» 
time, hedſla}t fuffer two-years Impiſonment 3 and half years' im- verngs be | 
priſonment, where the AJvovf n is deraigned within the half gp a 


year (2) Likewiſe, he that rxecov.rs a Mannor, whereunto an Ad- | 
yowlon 
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of ſeveral{ſrits at the Common Law, Oc. 


(=) St.7 H.8$. 
4. 
(») Sr.13.Ed. 


I. CS, 
(0) Paſth. 


15-jac. E.of 


Bedford verl. 
the Bijhop 


of Exitcr, 


orepote 


fo.31. 
fo. 37. 


(9) F.N B, 
fo.54-Reg 
a Orig.fo.59 
GUs 


vowſon-is appentlapt, being, diſturbed-to preſerit when the Church! 
is void, ſhall have a .Qware Jmpedit (my. In which, 'as alſo in 
Afliſe of Darrein Preſoniment, plenarty ot 'the Defendants or/Di- 
fturbers party is no plca(#)3 but two Qyare tmpedits.of one Church, 
and for one avoidance a tmaf capnnat.have (0); :Jo'the Cafe between 
the Kipg and the Biſhop gf :Norwich: and i Sakgr and: Gole;it' was re- 
ſolved, that when one is admigted,; inſtituted 'and: inducted, by the 
preigntation of, a ct mmon perfcn,though it was upon an uſurpation 
upon the King, yet the King cannot xemove the Incumbent with-- 
out a 2. Impedit brought, tor the Church is full of him till he: be 
removed —Cro.-par.2. | "5&5 


(4+) Ne admittss, is a Writ that lieth for the Phintif [ina Qua- 
re Impedit, or him that hath an Actionofi Darrein Preſentment, de- 
pending in the Common Pleas, and feareth that the Biſhop will 
aJmit the Clerk of the Defendant during the, dependency of:the Suit 
betwixt them, This Writ muſt be ſued within fix months next 
after the . Avoidance, becauſe after the fix months the Biſhop may 
preſent by the.lapſc- Therefore: if the Patron,of'a Church vacant, 
having or not. having any Controverlic depending -'with another 
touching the right of, Preſentation, doubteth that betore he makes 
his Preſentation, the Biſhop may collate.a Clerk of; his own, or ad- 
mit aClerk prefented by another to the ſame Benefice unto which he 
hath ſuch right of preſentation, he may, at his. awn Suit have this 
Writ of Ne a4mittas dirced. to the, Biſhop forbidding him to col- 
late or admit any. to that Chnrch. during the: time afoxeſaid.(p).: 

(5+) Vi Laica Kemovenda,is a Writ, which (upon theBiſhops Cer- 
tificate into Chancery of a force and reliltance touching 3 Church) 
lieth where a D:bate or .Controverſic is between two Parſons for a 
Church, the one whereof doth enter into the Church with a:{trong 
hand and great power of the Laity, holdipg the other out, and 
keeping pnſſeflion thereof vi & armis 3 whereupon he that is fo 
held out of poſſclion may have the ſaid Writ directed, to the She- 
riff of the County, to remove the force within that Church, and 
(it need be) to raiſe the Poſſe Comitatus tohis affiſtance, and to Ar- 
relt and Impriſon the perſons that: make Teliftance, fo as. to have 
their Bodics before the King at a certain day to anſwer the contempt: 
which Writ is ever made returnable, and is ſometimes grantable 
without the Biſhops Certificate, as aforcſaidy: for it may, it ſeems, 
be had upon a ſurmiſe made thereof by the Incumbent himſelf with- 
out ſuch Certiticate 3 there being adiſtin& and ſeveral form thereof 

in each of the ſaid Caſes: (q). So-that this Writ properly: licth for 
the removal of any forcible poſicition of a Church kept by Lay- 
mens WF: SBI 


6. In- 


"+." - te $0. 2. 6 +% 
4 * hy ”— Ft b 


\... pertinent 40 th3Suljett," - --=Wf 


PR _— _ 


kt ads. 4 
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' 6, -Indicavit'is 2 Writin the nature of: 4 Prohibition, iſfuing our - 

of the Kings Temporal: 'to his'Ecclefixlticat' Comtts, and licth for 

the Patron of a Church, whoſe . Clerk is Defendant in ſome Spiri- 

tual Court in an Aion of Fithes : commenced againlt him. by ano- 
therClerk, and extending to the value of the fourth part of the 
Church, or of the Tithes belonging thereunto 3+ for th this Caſe the 
cogwirancy thereof belongs to- the Kings Temporal Courts' by the 
Stat. of Weſtm.i2..c. 5.; whetefore 5 the: Defendants Patron being 

like to .be. prejudiced thereby in his Church and Advow- 

for, in caſe the Plaintiff ſhould prevail. and obtain in the Spiritual 
Court (r.). So that:'this Writ lieth properly where there is a conteſt (r) Reg, , 
ox Controverlie between two'Clerks in an Ecelefiaſtical. Court,'of a Orig: fo. 35.b, 
Chuzch or part thereof for Diſmes or Tithes'arnounting at the leaſt vgk —_ 
to tlie: value of the fourth. pirt of the Chureh 3 In which regard the the fien-fa 
Patron of the Clerk: Defendant, lofing his Advowfon in cafe the 35. and Brit-- 
- Plaintiff ſhould recover in the Spiritual Court, ſhall have this Writ &109-tit-a-- 
dirced to the Clcrk Plaintiff, - or to the Officers of the Ecclefiafti- 

cal Court, commanding: them to/ceaſe; their proceedings, until it 

be diſcuſt and:decided in the Temporal Cburt;' towhom the cogni- - 

zance of the-Advowſon belongs; This: Writ ſhall be between four 

perſons, whereof two arc Patrons, and twoare Clerks; and is not 

returnable as other-Writs ; but if they ceaſe not their Suit and pro- Es 
ceedings' in: the Eccleſiaſtical Court, an Attachment iſſues. (,) Terms 
(a at 4 Law. vei bz 


4 ju0s Indicavit. 
(7. Advocatione Decimarum is a Writ, that licth for: the claim 
of the fourth part or apwards of the Tithes that do-belong to any @) Reg. _ 
Church (t.). Orig.fo:29.b; 


'M:? ) Admittendo Clerico- is a Writ granted tohim, who hath Upon a Ne 
recovered his right of preſentation againſt the Biſhop in the Com- p42" : 
ri an 
mon Pleas (# ). þ ay 
| &c. 
(9). Beneficio Primo Eccleſiaſtico habendo is a Writ diredted from (») Reg. 0» 
the Kivg to the Lord Chancellor, to beſtow the Benetice that 7 ig.f0.33-2. 


ſhall firſt fall in the Kings gift, above or: under ſuch a value, upon F-N-Þ-ie-33- 
this os that perſon (ww). | = Reged 
| , 307 b. 


(1a). Cann 
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1s) Cantinne atmittanda: ts a Writ ab :doth»Ile againſt a 
Biſt op, who: holecth and-Qetaineth 'an;Eixcommutnicate. Perfori in 
Priſon, notwithwandijnp he offers ſufficient Cantion or: Aﬀſurance 
to obſerve and obcy . the Orders-:and Commandments: of | Holy 
Church from; thenceforth. The mga furthet.effe(& of. which 
x)Reg. off Writ vid, Reg: (x). . r ur}. 
Writs p-65.F.. ( 11; ). Clerico infra iſaeros ME 5b nditub)ina Higendd ineoffi- 
-— | = Sc cium, is a Writ direed to the- Baylifts, &..:thathavtl impoleda 
Vid. Roll. Builywick or Beadl:ſhip upon one in Holy ——_— charging hin 
Abr.f.234. to releaſe him thereot {y ). jt 
G) ib.f.143.1. ( 12.) Clerico capto per Statutum Movagtoraonl the: isthe deli- 
very of a Clerk out of Prifop, awho is impriſoned __ the Breach 
GINIDE ho, of the Statute Mcrehant :(s )., 
yh ( 13. ). Clerico canvito conmiſſy Goale i defiefin Ordintrii Llibe- 
rando, is a Writ forthe delivery of a Cletk to his Ordinary that 
was formerly convi&þ of Felony, by reaſon his Ordinary did: not 
challenge him'according to the: Priviledges of Clerks Ca )..t . » 
(14. ) Annxq Benfont; is a Writ now grown obſolete. und-out of 
uſe; ; For whereas anciently there werecertain Abbicsand Priories, 
that in reſpe& of their: Foundation or Creation, were obliged unto 
an Annual Pention due unto the King for ſuch his Chaphins unpro- 
vided of a fufficient Living as he ſhould nominateand appoint : This 
Writ in -purſuance thereot ' was wont to. iſſue to fach Abbot or Pri- 
or, in favour of ſuch whoſe name was compriſed in the ſaid Writ, 
until 8c. requiring the ſaid Abbot or Prior, that for his ſaid Chap- 
(5) Reg.Or. —_ _ aſſurance, he give his Letters: Patents for :the ſink ( b ). 
AL 5 ) Vicario deliberando occafione onjuſdam Recognitionis &rc. 
on WF is Be F that Jicth for a Spiritual perſon impriſoned uponforſei- 
ſe)Reg.O-1g. ture of a Recognizance, without the Rings Writ (c). For as there 
£147. is one Form of. the Writ Statato Mercaterio,"-for''the impriſoning 
of him who hath forfeited his Bond called the Statute Meroh ant, 
until the Debt ſatisfied, as to Lay perſons: So there is another 
/d)ib. f 128, Form of the ſaid Writ, as againſt Eccleſiaſtical Perſons (d). 
44S C 16. ) Touching thethree. Writs, viz. De Excommunicato ca- 
piendo, Excommunicata deliberando. Excommunicato reciprieudo vid. 
ſup. in cap. de Excommunicatione. 
| ( 16. )) The Village of St. Andrews brought. a @uare Impedis 
_ Tr againſt the Archbiſhop of Tork, and Countefs of Srewsbury,and after 
- om b "© brought an Athze of Darreix Preſentment for the ſame Church. The 
Duare Impedit is returned. It was faid by the Court that the Aſ= 
G) Mich. 15. fize of Darrein &c. (hall abate, vid. by Hobard, But if he had 
Jac. C B. rot. brought another Quare Impedit,it had been well. And ſo it was rcfol- 
32-N 3.Rep» yed in the Earl ot Bedfords Caſe ; and by Hutton, that the Statute 
of IV. 2. cap. 5. proves it, vis. 20d habeant Af. &c. vel Fare 
Imp. but not both. vid. 8 E. 2. 27-9 (18,) 


(9) ib. f,69. on 


— 
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(18.) Ina 2nare Impedit the Incumbent pleads, that before the Ina OBcJn.. 
Aion brought he had been in by the ſpace of fix months, &c. of the Pedit the 
preſentment of $.S. in the Church. - This difference was taken by Plainciff muft 
Serjeant Henden, and agreed by the Court : when the Incumbent _ _ 
pleads the preſentment of a Stranger, there he ought to ſhew, - That Is hicſelf, 
the Stranger had a Title, and that he was ſeiſed of the Advowſon, 8c. or in thoſe 
or that he was ſeiſed of a Mannor to which, &c. But where he pleads 22der whom 
that he was in for Six months of the Preſentment of the Plaintiff —_ _— 
himſelf, or by collation by lapſe by the Ordinary, there he need the Defen- 
not make any Title. 10 Eq 11. (f). dane. 

(19. If a man recovers in a 2xare Impedit againſt an Incum- S'e79-Tifton 
bent, the Incumbent is ſo removed by the Judgement, that the re- we _=_ Rice 
coverer may preſent to the Church without other removal of the Vaogh-Rep. 
Incumbent, who yet continues Incumbent de fafo until there be a (f) Lifter a- 
Preſentation made by the recoverer (g). And after ſuch recovery 821"ft Cra- 
ina Qaare Impedit, a Stranger to the recovery cannot. preſent to Penney | 
the Church, for notwithſtanding the recovery, the Incumbent con- (e) fag 1 
tinues Incumbent de fade as to all Strangers to the recovery (b). Jac.B.R. 

(20.) A Puare Impedit lies of a Donative, and the Writ ſhall #*ter Whiſtler 
be Duod permittat ipſum preſentare ad Eccleſiam, &c. and ſet forth and Singleton, 
the ſpecial matter in his Declaration (i). And the Grantee of a _—_ 


next avoidance may have a Qxare Impedit againſt the Patron who Rol.Abr. 


granted«the ſame (k). verb. Prefent- 
(21.) If the Husband, who hath an Advowſon in right of his 9 re 


Wife, be diſturbed in his preſentation thereto, and dies, the Wife 3 yy : 
ſhall have a Quare Impedit on that dilturbance (/.) Alſo a Chap- a 
ter may have it againſt the Dean for their ſeveral poſſeſſions (m2). It Fairbank and 
lies alfo of a free Chappel which a man hath by Patent from the ©#rrhan. 
King, if the Sheriff retuſe to put him into poſſcfiion thereof (oÞ. A CO) Co.Lit. 
preſentation by a Biſhop as Patron, is ſufficient tor the King to main= _ 39 H.s 
tain a Quare Impedit to the Church, when the Temporalties come 9ue. imp. - : 
into the Kings hand by reaſon of vacancy of the Biſhoprick (p), 95-Per Cur. 
(22.) The Writ of Kight of Advowſon lieth properly for him, ()3E.3. 
who claims to have the Advowſon to himand his Heirs in Fee-tim- 4 # Say 
ple (q).. This Writ lics ot an appropriation (r). He that procures inp. art 
this Writ, ought to ſhew a poſlciſion in himſelf or Anceſtors (s), 
Admiſſion and Inſtitution of a Clerk without Induction, is not (uffi- (29 46 E. 3s 
cient to maintain this Writ (z). - G) 14 Ha, 
Is 
CG) 18 Ec3.1: (7) $0 E.3-26» (9) Term.Law.verb. QuareImpedit. (r) 44 E.3-34. 14 H. 
4+ ig be (9 21 E:4+-1. 1He 4+ 2+ 21 E.3-27. tb. (2) 5L-E- +9. Come Hires & Bickleys 
5z 


-O-000 (23+) 


——_— 


_—— 


| 650 Of - ſeotrolWrins at the Common Law 


(u) 34 H.6. (23.) Whena man preſents his Clerk.to the Biſhop within the 
39-b. per Six. months, and alſo another preſents his Clerk, in that caſe the 


eiad a. 6, Church is Litigiow,. and the Biſhop may iſſue the Writ De jure Pa- 
ix. b.per #ronains, to enquire to whom the right of Patronage belongs. This 
Priſot. Writ may alſo iſſue out of Chancery to the Ordinary (#). And the 


(x)s M-7-22.. Ordinary-is-to make Inquilition thereon (w/). Some queſtion is, at 
per P74” whoſe coſts this Writ ſhall be ſued, whether” at the Biſhops, or at 
oral the parties? It hath been ſaid, that it ſhall be ſacd at the cofis of 
Contra the Ordinary 3 becauſe it is for his own diſcharge and for his caſe 
348.6.11.b- (x). But it ſeems otherwiſe, for that the Ordinary is not oblig'd 
"9 197, Sa to award a Commitlion to enquire De Fure Patronatus ex Offezo,but 
and 35 Hs. © the defire of the partics (y.). For when the Church is /itigzous, 
19, per Pri- he may ſuffer the Japſe to incurr without enquiry. 34 F46:4 1.Curig. 
fot. = 5 H.6.18.h. and it he ſhould be obliged to grant it ex Officio, then 

O) 4 w-ohowe he ſhould never have a lapfe. 35 H.6.19. And by 34 H. 6.38. It 
" by ds... ſhall be at the cofis of the parties, for that the Ordinary is Judge in 
per Xeble, that caſe Cz;). If there be but one onely that doth preſent to the 
2nd 22 H.6. Ordinary; yet he may award p* any Patronatus (a). But if two | 


iq preſent, then there may be two Jure Patronatus (' b): Andifthe 
(2) Rol. Aby. Ordinary admit his Clerk, for whom the right is found upon the 


ver-preſent- Writ, it will excuſe the Ordinary, and he ſhall be no diſturber,al- 
menr.lir.P.. though the right in a Quare Impedit be afterwards found for the 0- 
Pag. Ph. ther party (c). But if onthe ſaid Writ the right be found for one 
wy 24 6. Patron, and atterwards the Ordinary admit the Clerk of the other 
my - Patron, that is at his peril, for he may (if he pleaſe) admit him, 
C4)218.6.44. notwithſtanding the Commillion , and the finding-for the other - 
{z) 34 H:6. (4). For it ſeems it is but for the Ordinaries better information. . 
PY o__ ng But when the right on the ſaid Writ is found for one Patrou, and. - 
*\ id «6 the Ordinary admits the Clerk of the other Patron: if it be after- 
ca) 54 A. 6. Wards found in a Bare Impzdit, that the right belongs to that Pa» 
1 1-b, tron for whom it was found in the Fure Patronatus, he will bea di- 
C) oy per ſturber (e). Tt is ſome queſtion, whether the Ordinary may ſuffer - 
F121 x. 6, *belapſe to incurr, afterit is found on the ſaid Writ for one of the 
24-45- Patrons ? It is ſuppoſed that he may not : For 35 H.6.19. per Priſot. 
Rvll.ubi he ſhall not have any lapſe after it is found for one of them, for he 
3s he pu is to admit his Clerk- (F). Yet after it is found for one of them, 
my nie the Ordinary is not obliged to admit his Clerk without a new rc- 
man. queſt made to him by.the Clerk, but no need of the Patrons making. 
(b) F.N.B, any new requelt or preſentation (g).. 
<q 7 war's (244) The #Vrit of Spoliation lies properly by one Incumbent a-- 
- 44 <q gainlt another Incumbent, where the right of the Patron comes.not 
Yerſ. the Bis into debate (Þ). And therefore if a perſon be Created Biſhop, and: 
ſhop of katha diſpenſation to hold his ReQory, and after the Patron pre- 


Oxford. in- ſents another Incumbent, who is inſtituted and inducted, the Biſhop: 
Vavgh.Rep» ” ſhall: 


nt 
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(hall have againſt that Incumbent a Spoliationz which proves the 
Biſhop to continue Incumbent after his Conſecration, and to hold his 
ReQory by his former Preſentation; and in ancient times it was held, 
that where'the Pope doth Licence one, who is created a Biſhop, to 
retain his former Benefice, and the Patron preſents another, if in 
that Caſe the Elder Incumbent ſucs aSpoliation in the Spiritual Court, 


it well lies, for both claim by the ſame Patron (4). So that if one (i)33 H.s. f. 
happen (during the Incumbents preſentation ) to be preſented by 19: Br- Spult- 
the ſame Patron,or do come into the ſame Church,by courſe of Law, 393 Pl.4. 


ſo that the Patronage comes not into Debate, a Spoliation lies. 

(25. ) If any man ſhall hold or keep the poſſeſſion of a Church 
by force, fo that the Biſhop or the Parſon cannot do their office 
there, it ſhall be removed by the Kings Writ, called Vi Laics re- 


movenda,as aforeſaid : which Writ lies ſpecially where the debate O.N.B. 33-b. 


is between two Parſons touching the ſame Church, or Prebendaries, 
on the Title, and where the one keeps the other out by Force and 
Arms; but by this the Force only ſhall! be removed, and not the 
Incumbent, who is in poſſeſſion of the Church, whether he be in 


poſſeſſion by _—_ or wrong. And this Writ ſhall be granted on F.N.B. 54; 


the bare Surmife of the Incumbent, or party greived, without a- 
ny Certificate made by the Biſhop into Chancery, as upon ſuch 
Certificate,& alſo by reaſon thercot;and there are two ſeveral forms 
of the Writ in theſe two Caſes 3 which Writ is returnable or nor, 


at the pleaſure of the party who ſues out the ſame ; and may be re- Fjnch-Nomoz 
turncd into the Couttof Common Pleas as well as into the Kings texnia- p138. 


Bench. 

S. was deprived by the high Commiſſioners for not conform- 
ing to the Canons of the Church ; it was general, quia Refratia- 
rixs ; but no particular Canon mentioned : The King by reafon of 
the aid Deprivation, preſented B. who was induced, but S. 
would not yicld up the poſſeſſion of the Parſonage-houſe : where- 
upon theWrit of Vi Laica iſſued out of Chancery;the Sheriff came to 
the houſe, but could not apprehend the parties 3 B.finding the houſe 
empty, entered peaccably 3 5. made an Afidavit in B, R. that he 
was ouſted by the Sheriff by force, and B. put in poſſeſſion ; the 
Court of 'B. R. thereupon granted a. Writ of Reſtitution,he having 
an Appeat depending of the Deprivation : In this Caſe theſe points 
were reſolved; (1) That the Writ De vi Laica removenda {5s not re- 
turnable unlefs' the Sheriff find the Force: (2) That the Kings 
Bench cannot award Reſtitution upon an Affidavit, but there ought 
to be a Return of the Writ of 7/7 Laica ec. in the Chancery, and 
upon Affidavit. made there, that the Sheriff by virtue of the Writ 
hath remoyed one 'and*put another In poſſeſſion, Reſtitution js a- 
-wardable. * (3) Reſolycd, that upon a' Deprivation by the High 
Oooo2 Com- 
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Commiſſioners no Appeal lieth,, becauſe the Commitſion is ground +: 
ed upon the Prerogatiyc: of the: King, in the kcclclialtical Govers 
ment 3 and therefore the Commithoners being immediate from the 
Kiog and poſſcihing _ his perſun no.. Appeal lieth.... (4) Reſolved, 
Birdand That the Canons of the Church, made by the Convocationand the 
Smiths Caſe King, without. Parliament, ſhall. bind jn all matters Eccleſiaſtical, 
More'>Rep. ag well asan AR of Parliament: In. the principal Cafe.it was ad- 
judged, that until the Deprivation , was xepealed, it ſtood good 3 

and fo B. had good Title to the Church. 
A Leaſe was made of a ReQory, a Parſon was preſented to is, 
and. upon a ſuppofition, that he was held oat by Force, had a Vi La- 
Roberts and fcaremovenda, upon which the Sheriff returned Nox invent vim Las 
Amond:foams icam, nec potentiam armatam, . notwithſtandivg which Return upon 
—_w þ More * Affidavit, that he was kept out with Force, a Writ of Reſtitution 
w- was awarded ont of the Kings Bench, Yet in Zakars Caſe, Coke 
Chief Juſtice (aid, we are to judge upon aRecord, and not upon 
Afidavits, in which Caſe he being deprived for Simony, Rzchard- 
Mich. 13-Jac; 0 Serjcant moved the Court to have him reſtored again, becauſe 
PaR.che (as he urged it ) he was unlawfully removed: The reaſon being, 
Kings caſez- that ina i Laica removenda, whereby. he was removed ( which 
gainft Zakar, Writ by. F. N. B, and the Regiſter, comes to remove omnem vim 
Bulft, Pare-3” Laicam.) he ſhews that the Sheriff did diſpoſſels him, and put a» 
nother in, the which he ought not to do, and'as Coke Chief Fuſtice 
then ſaid, thatin ſo doing he had done againſt the Law, if he re- 
moves one.and puts another in ; and Richardſon Serjeant there cited 
Robinſons Caſe, Hill.38. Eliz, where upon an 'Afthdavit made that 
the Sheriff in a Vi Laica remouenda, had removed one, and put a= 
nother in, there this was debated, whether -upon this ſhewed to 
the Court the firſt man removed ſhould- be reftored. again or not ; 
and there reſolved by tbe whole Court, the ſecond man to be dif- 


4 placed again, and the tirſt to be reſtored"; and Coke faid, if a Jy- 
ttice of Peace remove 2 Force, he cannot put another intopoſſe{- 
ag | SEAT PEIITe Rr POUR 


(26.) There.is a Writ in the Regifter, ©#od Clerici non Eligan- 
tur in officium Ballivi &c. Forall Ecclcliattical perſons in office are 
aHowed certain priviledges by the Common Law in reſpec of their 
FunRion 3 they arc exempt from all perſonal chaxges, which mighe 
any. way hinder them in their calling 3. as to be Choſen te the Office 
of Bayliff, Bcadle, Reeve or the like in reſpet of their Lands; . to 
which end the ſaid Writ is provided, which doth recite that by the 
Common Law they ought not to be choſen to ſuch offices aforeſaid, 
and commands that in caſe any.Diſtrcſs be taken or Amercement le- 
vied onany of them. on that account, that it Thall be reſtored. So 
the Stat..of Marlch, cap. 10, That. perſons of Holy Church, . and 

| P*< Se 
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of ſeveral Writs at the Common Law AE: rovag 


perſons Religious, ſhall not be commpell'd to come to the Sheriffs Finch. ubi 
Torrne or Leet 3 and ſoalſo it is by the Common Law. In Favour fop- p-135- 
alſo of Holy Church the Law did anciently allow them Two other Stamf. 1336. - 
privitedges, viz. Clergy and Abjuzation. . 

In the Ninth year of the Reignof King Famer, a queſtion was 
moved, whether after the Convigion of an Heretick before the 
Ordinary, the Writ de Heretico comburendo did at that day lie or 
not 3 as to the Reſolution of which queſtion the Judges were then - 
divided in opinion, as appears in the Fortieth Chapter precedent, 
$.7. what was then controverted, is now decided by an AR of Par- Gan, 465 fe; 
liament made inthe 292b. year of his Majeſiies Reign, wherchy it ,, ot ar 
is enaQed, that the Writ commonly called Breve de Heretico combu- pag.g64, 
rends, with all proceſs and proceedings thereupon, in order to the 
executing ſuch Writ, or following or depending thereupon, and all. 
puniſhment by death, ſhall be {rom thenceforth utterly taken away 
and aboliſhed. 
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tiquity, Precedency, Priviledges, Style, and Precindts of the Arch- 
biſhop of Canterbury. p.. 13. Sect. 1. He is the firſt Peer in Eng- 
land, aext #0 the, Blood Royal. ihid. Anciently be bad Primacy 
as well over all Treland as England. p. . 20. Sect. 13. He was 
anciently ftyled Patriarcha , & oxrbis Britannici Pontifex. ibid. 

He had ſome ſpecial marks of Royalty. p. 21. Sect, 13. Several 
Priviledges peculiar 20 him. ibid. Whetber be had concurrent Ju- 

riſdiion in Taferiour Dioeeſſes within by Province. p. 18. Sect 9. 

' That See kept Four years by King William Rufus without an 
Archbiſhop. ,p. 2 4.Sect. 3. 1n what reſpe&s the Archbiſhop of Can- 
terbury bath ſome power over the Archbiſhop of York. p.18. Sect. 9. 
The Original of the Metropolitan See of Tork, p. 14. Sect. 2. The 
Antiquity, Precedency, Style, and Preciniis of the” Archbiſhop of 
York: ibid. Anciently aus Archbiſhop of Londop. p. 17+ S:ct. 
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Atchcs-Coart, the biget Confiftory. p.83. Se.6, Why o called." p. 
100.S:4R.3. The great Antiquity,” Turiſaiftion, and decent order 


[4 ro 4, 4. - w A . "4 
of that Court p 103,104-ScUHF. 


Archdexc 1” 2PLE306 fo called, and what be ix, p.60.Sec&Ft.1, Howr 
he i: to be qualified. p.64.S&t.%. Hi: Office and Juriſdiftion. p, 
61.5:&,1. The ſeveral kinds of Archdeacons, and how many in 
tgland, p.61.Sf2, How they are diſtinguiſhed by the Canon 
Liv. p.65.S.ct.10. I/bence.their Power is derived. p.62, Sect. 3, 
The Canon touching Archdeacons is referexe to their Viſuati- 
045, p.64.Sect.9. Whether they | have Power of Viſitation Jurc 
communi. p.63,67.Scct 7. What Remedy in caſe an Archdea- 
or 4th refuſe to ſtar the Church-Wardens elef. p.16.4.Secct. g. 
Il hether an. 4rchdeaconry be underſtocd as a Benefice with Cure p. 

| E4.Sect.$. and p.200.Scct.13 

Arch-Flamir's, what, and bew many anciently in England, and 
where, pc16,Sect-4. They were ſucceeded by as many Archbiſhop- 
ricks. tbid. : 

Arch-Presbyter, w#a?, -p.56.Sect.7 : ERR: 

Arms, 6r Coat-Armour 6# Monumexts or Church-winduws not to 
be defaced 'or demoliſhed. p.138,139.Scct.5s '\ 

Arrcſts, whether they may de executed o# Chriſtmas-Day. p.115. 
Sect.12., Whether executable on Clergy-men in time of Divine ſer- 
vice;"P.141.Sect. 5. 

Articles 39 .of Religion, what kind of ſnbſcription thereuuto requi- 
red; p.163.Sect\S. Articles of Religion under' King Fd. 6. p.8, 

Secte14. The like «der ©. 'Eliz. ibid: Articles of Enquiry on a 

Jure > Mio ah p.180,Sect.2, Articles befsre the high Com- 

miſſioners.. at York againſt the Vicar of Hallifax. p.189.Sect. 


9. 

Articuli Clcri, aud Circumſpecte agatis, what. p.639g. 

Aſſault on a'Clerk,, whether cognizable beforethe Ordinary. p.1 LS. 
Sect.12, Aſſaults inthe Church or Church-yard are not to be reta- 
liated. p.139.Sect.5. = 

Aſſent to the Articles of Religion, . wbat good or not, within the in- 
tent of the Statute.. p,163.Sect.8., Aﬀent of the Ordinary re- 
quiſite to the Foundation of a Church, p.207.Sect.5. Aﬀent of the 
Patrox requiſite to the Union and Appropriation of Churches,p,tog, 
Sect. $.. En br oe 

Afﬀfiſe deutrum, what, and why ſo called, p:644.Sect.2. 

Attyrney at Law, be may. not be elefied Charch-warden, p.164. 
Sect. 9. | 

Audience, or Comrt' of Audience, what it was, wherc kept, and 
what matters it took Cognizance of, p. 106,Sects7, 


o 


Au-- 


of \ 


INDEX 


Py - _— . 


" Aumone or Frank Almoigne , a deſtiption thereof, # it's uſe' and 
end, p.338. Sect. 4 

AVoidance, what, 283.Sect.1. Twofold, ibid. - What Uffrevce be- 
rween Avoidance and Next Avoidance, p.2$4.Sect.2. How many 
ways it may be p.ibid. Sect.3.. Is whas Conrt cogtizable; P+122, 
Sect.21. The difference between the Cammon and, Canon Law in 
reference to Avoidances, . p.2 $6,Yect, B..iThe gront of the Next A- 
voidance, during an Avoidance, i void, p.219g.Sect.24:: Whe- 
ther the graut of a Next Avoidance good without Deed, P.255- 
Sect. 

Wa Advowe, what, p:181.Scct. 

Auſtin, whether the firſt that preached te Goſpel inaichns p-13: 
Sect: 1. Whether the firſt Archbiſhop of Cunmtangy P- ibid; Where 

- buried, p.16.Sect.4 - 

Award or Arbitrement pleaded in Barr of Titbet in the Eccleſiaſtical 

Court, þ ua refuſed, no ground, for a Probibition, Pooney Sea. 
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Pur IL, ka it + May be taken Ho one apprbended b « Capias, 

De Excom. capiend. -p.651.ScQ.25... 

Banns, what, whence derived, how publiſhed; by how diſpenſed 
with, and. the legal Requiſ ites it As to —_ DE Ps 

6 

Bark ft Trees, what not Tithable, p. 3876 

Barren int; the Law touching the 'Tithes a P- 597) '&C; 

Baſtard, whence that word, and who properly ſuch, p. 478. Seh. 1. 
and p.486.Se.16,18, How differenced from Mulier at Common 

. Law, .p.478.Sc&t.2. How ditingui'd at the.Civil Law, p. 480, 
' $e.5. How that Law computes the time of a Womans going with 
. Child, p,482.Se&.7. How,computed'at the Common _— Pp. 482; 
Se. 9. and p. 434. Sea. 12. 

Baftardy,; how diſftinguiſh'd at Common Law, Pp. 478, 479. Sect. 3s 
It is Triable by the Certificate of the Biſhop, p.122.5e&.21. How 
proſecuted in Courts of Fuſtice, p.480.Set.6. aud p.484.485.Sc. 
13. How puniſhed, p.4.38.Sc&.10.. and p. 485. Set. 14. Diffe- 
rence between the Common, Civil, aud Eccleſia tical Law in vefe- 
rence to Baſtardy, p.487. Sc. I9. 


| Baud, whether and where Afiionabie for calling one ſo, p, Jig, 520. 


Sect.11. and p.520.Sect.13; and p.52 3.20; 

Beauford Henry ,Great Uncle to King H-.6, ' and Biſhop of WincheRter, 
made Cardinal, how he thereby fell into a Premunire, p.110. 
Sc. S, | 
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Becket Archbiſhop of Canterbury, bis contention with King Henry 2. 
p-100,SeA.2, 

Beech-Trees, how and in what Caſe Tithable or not.p.38g. 

Bees, in what kind.they pay Tithes, p.ibid. 

Benefice Ecclefiaſtical, the true definition thereof. p. 200. 12. The 
reaſons of that definition. p. ibid. Whether Eccleſiaftical Digni- 
tics fall xnder the notion of Benefices. p-200.Se.13., Of what a 
Benefice coxfifts. p.200,z01.Set.14. No Contratt to be made for 

bt, mor is it vendible, p. 201, Se. 15. Six Signs or Requiſites of 
an Eccleſiaſtical Benefice, p.ibid. The common diſtindion theresf, 
p.201.SeR.16, 

Beneficio primo Eccleliaſtico habendo, what that Writ imports. p. 


647.Sect. 9s : 
Birch=Trees, whether Tithable after Twenty years. growth. P. 


90. 

Bilbop. the derivation of that word, and why. ſo called, p,22.Sect.,1. 
Anciently be was the univerſal Incumbent of his Dioczſs. pe 13.Sect. 
1. Why called Ocdinary. p.ibid.Secte2. hat things requiſite to 
bis Creation. p.25.Sect. 4. The form and manner of making Biſhops? 
ibid. avd p. 26. and p.5o.Sect.8. His intereſt and Authority in 
bi ſeveral capacities, p.29,30.Sect-g. Whether be may grant Let- 
ters of Inſtitution ont of bis own proper Dioceſl, and under any Seal 
other than bis own Seal of Office. p.31.Sect.12, Several things in- 
cident to a Biſhop qua talis. Þ. ibid, and Sect. 13, In what re- 
peas bis Furiſdifion is not meerly local. p.32,33. Sect. i5. The 
Dignity and Precedency of Biſhops here in England. p; 35+ Sect. 
19. Their precedency among themſelvef. p.13.Sect,1. Their Capa- 
city of Temporal Furiſdition reftored, p.36. Sect.20, They were 
enciently inveſted pex Annulum & Baculum, p. 24. Sect. 3. and 
p.29.Sect.8, Biſhops cf London Deans of the Epiſcopal Colledge. 
p.38.Scct.22. : =o 

Bilbopricks in England, all Fonnded by the Kings of England. p.24. 
Sect.3. How many iu England. p. 12,13. Sect. 1. They were an- 
ciemtly Donative, p.24.Sect.3. and p. 29.Sect.S. Their Patronage 
is in the King, ibid. How the Biſhopricks of Wales became an-- 
nexed to the Crown of England. p. 28. Sect. 6. They were e- 
reed into Baronies by King William the Conqueror. p.35. Sect. 
19. 

Blaſphemy, what z whence ſo called 3. Threefold , the ſevere Puniſt« 
ments iaflied thereon, p.559.560« Sect.I1,2,3. 

Bona Notabilia, what. p. 104-Sect.6.. 

Bricks, whether Tithable, p.390. 


Broom . 


INDEX. 


Broom, in what Caſe Tithable or uot. p.3 90. 

Buck and Doe, - not Titbable, yer payable for Tithe, p, 361. Sect. 
20. and p.380.Sect.7 5: 

Bull, or the Popes Bull, whence ſo called, p.341:Scct.3., 

Burial in: the Body of the Church, who hath right to Licenſe it, p.139, 
Sect.5. Whether any thing payable to the Parſon for Burial of him 
ont of bis Pariſh, that diedin bis Parifh; p.188.Sect. 5, = 

m—_— 20 enter a Church by Night with an intent to ſteal, p. 141. 
Sect.s. | 


C, 


(. —_— in Walcs;auciently-the Metropolis of Britannia Secun-* 

da. p-16.Sect.4- 

Calves, how Tithed, and when, and what kind of Tithes they yield. 

+390. 

Cana or Sir John de Camois, the remarkable Caſe of bis demiſing 
bis Wife. p.47 4-Sect.11. 

Canon-Law, when and how firſt introduced into England. p.129,&c 
Sect.44. Where and by wbom it was firſt read in this Kingdom. p. 
132, Sect. ibid. Whether it be any part of the Law of England. p. 
585,586. Sect.3. p.131:Sect.44. 

Canons anciently made by the Kings of this Realm without tbe Pope. 
P-6.Sect.8. They were ever called the Kings Canons, not the Biſhops. 
P-ibid, They cannot be made, nor oblige the Subjei witbout the Royal 
aſſent. p.7.Sc&. 11. and p.g9.Sect.2, They may not be repugnant 
10 the Kings Prerogative, nor tothe Laws or Cuſtomes of the Realm, 
P-ibid. p, 9. Sec. 14+ p. 163+ Sc. 5ep.192.Sect-15-P.589.Secte. 
6; What Canons in force. 1 Ed.6. p 585. Sect.2. They are the Ec- 
clefiaſtical Laws of the Land, p.112.Scct 9. 

Canterbury, anciently the Royal City of tbe Kings of Kent. p.13.Sect.1, 
whey firſt declared to be the Metropolitan Church of England, Scot 
land, and Ireland. p.20 Sect.13. 

Cathedrals, wbence'ſq ealled. p.347. Sect. 1. p 

Cathedraticum, what ; and bow it differs from Procuyations; p.72. 
$.9. the original thereof. ib. + 

| Cattel, in what caſes tythable or not, and the Herbage thereof. p.3$0, 

- 391-p.366-Sect.33-p.367.9.35-whether young Cantel are tythable.. 
ib. p.370,374. $.43.whether 1beHerbag e-if Barren Cattel be tytha- 
ble. p.373. $46. 

Caveat entered. againſt an Inſtitution to a Benefice, whether it makes 
void ſuch Inftitution made afier tbe entring of the Caveat. p.276- 
$.34. p-2$0, $.18 whether a Caveat entre in the life time of an 
Incumbent be void, ib. 2 

au. 
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| Chapter ,what, p.56.Se&.8, 8c. 


Cautione admittenda, what that Writ imports, and the effeF thereof 
in Law, p:648. Y.10 ; 

Certificate of the Bſhep, requiſite ina Plea of Baſtardy. p.484. F.13. 
in what Caſe traverſable. p.88. Y.12. 

Ccſlion, what, p.286. $.9. where Cognizable. p.122, S.I1. 

Chalk, whether tythabte. p.391. | 

Charcel; by whom io be repaired, p.143.H.10. p.173-$.4.14 whom 
the Freehold thererf is. p.150.Y.22. | 

Chancellor of 2 Dioceſe, a deſcription of his Office, p.81.Y.1. What 
matters cognizable by him. p.85.Y.10. 1he original and uſe of 
that Office p.$1.82.8.2. What the Canons enjoyn concerning ſuch 

. ibid. $.3- Why called the Biſhops Viear General. p81.$.1. 
Is hether a Divine not experienced in the Civil and Canons Laws 
may be a Chanccllor p.82,83.9.4. 

Chaplains, whether the King, Dueen, Prince, and Children of the 
Blood Koyal, may retain as many as they pleaſe. p.294.S.3, How 
many the Archbiſhop of Canterbury may retain.ibid. & p.21.S-13+ 
and p.32.9.13. How many retainable by a Biſhop, ib. How many by 

. @ Dake; Marqueſs, Earl, and other perſons of honour,p.2 94.Sc&.z3, 

Chappel,' whence that word p.145,146.Se&t.15. How many kinds 
thereof. ibid. What a Chappel of caſe, and what a Free Chap- 
pel is, and by whom viſitable. Se&. ibid. The Imperial Law 
touching the building of Chappels.p.146.Se&.17. 

The difference between Capitulum and 
-Conventus. p.58.SeQ.9. 

Charles Martell, the firſt that violated the Charch in poiut of Tithes, 
P-3 54+SCA7. 

Charter of William the Conquerour #owching Conliftories, p.g4. 
"Of -King John touching the Election of Biſhops. p.183.Sc&.10. 
Of King H.8. touching Pentecoſials. p«7 4. | 

Chaunter and'Chauntry, what. p.392,&c. Se.6. Certain differen- - 
ces in Law touching Chauntries. p.33 1.SeR.8, 

Che: ſe, iz what Caſe to be Tithed or wot. p.391. 

Cherry-Trees, where adjudged Timber and Tithe-free, p.392. 

Chicken, how Tithable or not. p.392, | 

Child, bow reputed legitimate or not, as to the time of it's Birth 
in computation from the time of its conception. p, 484. Sect. 
I2, 


:Chorepiſcopi, what. p.30.Sect.11. 


Chriſtmas-day, whether Arrejts may be made thereon. P.115.Sect. 
'E2, - 


Church, 


I NDE X. 
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Chuxch., none ſuch ws Law until Coofoer anion, P.142, SR 9. An» 

 ciently a Sanduary, p.141. £8. Threcfold,p.136.£1. ASwq 
Lands prohibited by 4 Imperial Law from beiiig alienated, p. 
136. f.3. In whom the Freehold of the Church and Church- 
yard 4,p.137. (3. 

— Churchwardens, by whem Eligible, and wherein their Office conſiſts, 
; P-160, &c. Se& 1, Pp. 162. {, 4,5. P-168. f.21. & p, 166. f. = 
Whether they are a Corporation in Law, 'p. 162, 163. f. 5. 

 P-164.1.11, and whether as ſuch they may take Lands to the oe 
of the Church, p.167. 1.17. & p.168.f.22. Woat power they have 
touching Seats in the Church, p.140,141. {.7. vat Attions may 
lie for or againſt them, P.161. (2, p-163. [.7,8. p.167. {.18, p.16S. 
{.20. p.186,187.ſ.3. Before whom they are to make their *Account, 

-- Þe161.f.1. p.166. . 16. O- p.167. f.19., Whether the New Church-' 
wardens may have Action for Treſpaſs aone in their Predeceſſors 
zime, p.162.l.3. 

Ciſtercians,diſebarged of Tithes,p:401, Their Priviledge in reſpect of 
Synodals, p.72..9. 

Citation, whether it may iſſue originally out of the Archbiſhops Gon « 
ſitory, to. any not inhabiting within his Dioceſs or Peculiar ; with- 
out Licenſe firſt obtain*d from the Dioceſan, p.20.ſect.12, p.toi 1.3: 
p.105.1 6. 

City, what properly, p.15. 1.3. 

Clay, whether Tithable, p.3 92. 

Clergy, whexce fo called, p:61.(1.Margent. What their Priviledger, 
p-193,0% (15, 

Clerico capto per Statututum Mercatorum, what that Writs imports), 
P-648.1.12. 

Clerico convico commiſſo Goalz in delectw Ocdinarii dceliberando, 
what that Writ ſignifies, p.ibid.f.13. 

Clerico infra Sacros Ordines conttituto, non ecligendo in Officiuny, 
what the uſe and end of that Writ, P« ibid. fect.11. :&* Pe e652. 
{.26, 

Clothes Falled in a Fulling-Mili, whether Tithable, p.392« 

Coals, whether Tithable, p;- ibid. . i -- 

Coat-Armour tr 2 Church, ar Kt Ation lies againſt ſuch as pul 
it down, and: for-wham, p.139..fect.5.. p.150. (22. page? _ 5. 
p156.138. Pel57ole42s - 

Collation, what, p.252.ſ.1. How it differs from Prefentarian! and In-- 
Ritution , id. Þ i ouly in Kight of the Patron , p. 254». 
{.3, 

Condi what, p. 230, 231. ſect. 1, Threefold, p. ibid. & 
D233. +3; The El touching  —— P- 232. lecteq, 


&Ce. 
Commiſſery 


INDEX. 


Commiſſary oy Co:amifſarusForancus,what p.$1.Sect.1.&p.83.S.5. 
and p.89.Sco.15. Whether the Grant of a Commiſſarie's place 
or the reve. Mon thereof by 2 Biſhop, ſhall bind bis-Smeceſſors, p.go, 

-01,Sect.17, -8, Whether the Office of a Commiſſary may be grant= 
ed to a Laz-perſan, p.g0 91.Sect.18. p.89.Scct.15. 

Common of Eltovers, whether Tithable, p.392. 

Ceommpokition ix reference to Tithes, what the Law therein, 392, 

. 293. For a mans life, whether good with:u' Deed, p.372 Sect. 
45. For one year, or more, whether good without Deed, p.377. 
vect.61. | 

Commutation for Pexance juſtifiable by Law, p.8 g.Sect.14. 

Confirmation of Biſhops, what, p.44.Sect.3,4, The form thereof, ib. 
and p.25,26. 

Conge d? Eſlire, what, p.29.Sect.7. p.42.Sect.I. The original there- 
of, ibid. ReſtriGioas thereof, p.2 g.Sect.8. 

Confecration of Biſhops, what, p.46.Sect.1. The manner how, and 
the ancient ſolemvity thereof, p.25,26.Sect.4. It is Character in- 
delebilis, p.49.Sect. 6, The Scandal forged by the Romanilſts, 
touching Conſecration of Biſhops in England, p.,27.Scect.q. Hor 
Chmnrches were auciently conſecrated, p.47,48. Sect. 3,445. 

Conſent tothe 39 Articles, what not good, p. 163.Sect.8, 

Conſiſtory, what, p.83.Sect.5,6. Whence the word derived, and 
the diverſe ſignifications thereof, p.83,84+Sect.6, Conſtituted by 
Willam- the Conquerour, p.84.Sect.7. The Original and Antiqui- 
ty of Conliſtories, p. ibid. Sect.7. The difference between Conſt 
ftorium and Tribunal, p.85,Sect.9, 

Conſolidation of Churebes,. what,and whence ſo called, p. 169.Sect. 1, 
How diſtinguiſhed in Law, p.172.Sect.6. How many ways it may 
be. -p.170.Sect.2. The reaſons or grounds thereof in Law, p.170, 
Sect. 3. The legal requiſites in order thereto, p.171.Sect.q+ 

'Conſtitutions of Claringdon, #n order to Charch-government. p.100. 
Sect.2. 

Conſultation, ix what Caſes it bath been awarded. p.116. Sect.12, 
-p.165.Sect.11. p.125.Sect,Zio Pe141+-Sect.7. P. 143: Sect.1o. 
P-1.44 Sect.12. p.193.Sect.17. P.393,Scct.27, P+376.Sect.56. 
P- 379. Secte 71, Pe380, Sect.73. pe174.Sect,1. P.385. 394. 
4OI. 4IO, 413. 414. 415+. 420, 422+ Pe 426. 431. 435. 
450+ 453. 455. 463. 464. 506, Where a Conſultation is a- 
. warded after a Prohibition, there no new Prohibition to be on the 
ſame Libel. p.116.ScA.12. 

Convocation- Court, what. p.98.SeR.2. p. 5836. Set. 4, How and 
by whom convened. p. 99. Sect. 2. p. 586. Sect.4, The Antiquity, 
Power, Priviledges, and Juriſdidion thereof ibid, | 


Conics, 


<0 


— — 


INDEX. 


Conies, Taken in a Warren, whether Tithable. p, 202, They a 
Tithable of Common right. p.375.Se&.53. FOO , - MF wx 

Corn, The Law in reference to the Tithes thereef, p. 393, 394, &c, 
A Caſe in Law touching Corn ſet ont for Tithes, and left by the Par- 
fon ou the Ground, p.362.Sct.23, | 

Colts 2f Swit, in what Caſe not gives upon failure of proof of a ſugge- 
ftion within the ſix months.p.37 8.Se&.66.Cofts obtain'd byChurch- 
wardens 7n @ Suit for Reparations, are tothe uſe of the Church. 
p.144.Set.12. Colts of Swit diſcharged by a Pardon relativg be- 
fore the Taxation thereof. p.116.Se&. 12. | 

Covent, anciently a Corporation. p.328.Sc&.4. | 

Councils, to whom the power if calling and diſſolving them belongs. 
P- 5. Sect, 7. The ſeveral kinds thereof. p.584.Se&.1. Sect. 8. 4 
Catalogue of Councils and Synods. p.592,&c. 

Courts Eccleſiaſtical, the ſev2ral kinds thereof. p.96.SeR.1,8c. 

Court o Augmentations, what. p.333.Sea.10. I 

Cowes yielding Milk, whether Tithes dn for their Poſture. p.396, 

Crantnet, when and bow be became Archbiſhop of Canterbury, p. 18. 
Sec.S. | | 

Cuckold, whether Afton lies for calling one Cuckoldly Knave, and 
where. p.521. Sea15. p.520.SeR.12. 

Curate, whether he may preſcribe againſt the Parſon. p, 376. Se. 


56. | 

Curtelages, whether Tithes are due ont of ſuch.p.3g6. 

Cuſtome ix reference to Tithes, how it differs from Preſcription. p.3 96. 
What Cuſtomes not Triable in the Eccleſiaſtical Courts. p. 120 
Sea.17. | 


D. 


| D jp who ſhall have them Treble,and in what Caſe,p. 381, 

Sect.76. p-380.Sect.72. 

Darrein Preſentment, what that Writ imports, in what Caſe it lies, 
wherein it differs from a Quare Impedit,and when it abates.p.644. 
Se. 1. p.648.SeR. 17. 

David, Uncle to King Arthur, ſucceeded Dubritius in the Archhiſhop- 
rick of Cacrlegion in Wales. p.17.Sect 6. 

Dean, what ; why ſo called. p. 51. Sea.1. The ſeveral kinds thereof. 
ibid. Sect.2. and p. 54. Sect. 4. What Dean and Chapter ſignifies. 
p.51.Se&.1. Whether they are a Body Politick, Spiritual oy Tempo- 
ral, p. 366, 367. Se. 34. Dean of the Arches, whence ſs called, 
p-103.Se&.q. Deans Rural, what, p.33.Se1. A Lay-man,once 
Dean of Darham. p. 367 .Sect. 34+ | 


Qqqg Deanary, 


INDEX, 


Þ NICE 


Dcanary. whereof it.conſiſts. p.55.Se&.7. Whether Deanaries are un- 
derfioad as Benefices with Cure. p.200,SeR. 13. P. 286. SeR. 6. 
Whether a Deanary may by a Diſpenſation be beld in Commendam 
with a Biſhoprick, p.112.ScA.10. 

Decimz Majores, & Minores , what. aud to whom payable, p. 

8. | | 

"%. oa and Decretals of the Canon Law, when firſt pabliſhed bere in 
England. p. 129.Sect.44. 

Deer, whether Tithable, p.375.Sect.53. and p.398. 

Defamation, what, and where Cognizable, p.515,&c. . 

Degradation, what, p.309.Se&.S. May be done twoways, ibid. 

Deprivation, what, p.306.Se&t.1. The cauſes thereof, p. 206, 207, 
Sect. 2. IVhere cognizable, p. 122. Sect. 21, . Whether a Barto 
Tithes due before , p. 398. Whether the Church be wid, pend- 
ing the Appeal from a Sentence. of Deprivation , p, 314. Set. 


I7. | | 
= * EP ; bow. Conſtituted, p.117.Se&. 13. Whether they 
may Excommunicate , or grant Letters of - Adminiſtration , -p, 
ibid. | 
Dikpidation. what, p.173.SeR. 1,2,3. The remedies in Law againſt 
it; and how many ways. it .may happen, ibid. Whether it be a 
ſufficient cauſe of . Deprivation, p.175.Sec.5,9. and p.z15.Set. 
T9. 
Dioch, whence that.word derived, p. 101. Sc. 3. What it properly 
ſgnifies, .p. 295,Se.8* 
Diſcharge of Titbes, how. many ways it may be, p.398. In what Caſes 
it may be, or 1ot, p.358.Sect.12, p.368.9Sect.38. 
Diſpenſation, the true definition thereof, p.112.Se. 9. By whom Dil- 
' penſations may be granted, and in what Caſes, p, 107, &c. . 
Sect. 8. Anciently had from the Court of Rome. ibid. It may be 
without the word | Diſpenſamus | p. 302. Sect. 18. They are 
grantable by the King, qua talis, p.5.Sect.7. p.109.Sect.8, The” 
granting thereof is eminently inuhe Crown, p.6,Sect.g. The Arch- 
' biſhop of Canterbury may by Statute grant them, ibid.p.19.Sect.11. 
The difference between ſuch granted hy the Pope formerly, and thoſe 
granted by the King now, p.293.Sect.2. 14 what Caſe grantable by, 
the Guardian of the Spiritualties,p.40.Sect.3, What remedy in:Law 
in Caſe be refuſe ſs to do, ibid., 
Divorce, what, 493.Scct.1. The Cauſes thereof, ibid. Whether -( if 
for Adultery ) it diſſolves the Marriage a. vinculo, p..495. Sect.3, 
&c 


Donative Cburches, what, p,202.Scct.16. The Original thereof, p. 
ibid. By whom viſitable,  p. 34. Sect, 18. The Law .concern- 
ing Donatives , P. 262, Sect. 18, How they ceaſe to be ſuch, 

| : and.; 
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erd bicome Preſcntative, p-20T. Sect, 16. and b:263, Seeh.3 "= 

Whether a Donative in the Kings gift may be with Cure of Souls 

P.218.ScFe23. | 

Dotards, whether Tithable, p. 405. 

Doves in @ Dove-houſe, what Tithes they pay» p-ibid. 

Druids, their - Idol-Temples, when firſt aboliſhed in England, p.16, 
Seca. 4. | 

Drunkard, whether aftionable to call one ſo, p.516. Se.3. p.521; 
Sek. 14. 

Dubritius, Archbiſhop of Carlegion in Wales, p.17.Sect.6. 

Duplex Querela, what, p.275.Sect.8, 


'E, 


| whence that word derived, p7136.Sect.1, 

Ecclctiaſtical Laws of England, the Antiquity thereof, p.129, 
&*c. Sect. 44. 

Edgar King, his Zeal for the Church in his Oration tothe Clergy of 
England, p+97+Sect.I. 

Eggs, how, when, and in what Caſe Tithable, p:405: 

Election of Biſhops howaud by whom to be made, p.4.3.Secct.2. 

Eleutherius Pope, what fiyle be gave K, Lucius,p.4.Sect. 4.p.111,1:8. 

Elopement,' what it ſignifies, p.,508.Sect. 13. 

Epiſcopal Azthority derived from the Crown, p.30.Sect.10. Epiſco- 
.pal Facriſdidion endeavoured to be taken away, p.36,37.Sect. 2. 

Epiſcopocide ## a Clerk, Petty Treaſon, p.35.Sect.19, 

Eſtovers burnt in a houſe, whether Tithable, p.372.Sect.46. p.392: 

Ethelbert, King of Kent,by whom Canterbury was given to St. Au- 
{infor bis See, p.13-Sect.1«-p.r7.Sect.y. Whether be built St, 
Pauls Church in Londin, p.17.Sect.7. | | 

Ethelwolph,. Sox and Succeſſor zo Egbert, the firſt ſole King of Eng- 
land 3 -he was: Biſhop. of Wincheſter,  p.36.Sect.19,, Aud the firſt 
that enriched ths Church of England with Tithes,. p.3 48.Sect.1. 

Euginus,zvhether be were the firſt that ſtyled bimſelf Pope, the firſt 
that conſecrated Charches, and the firſt that decreed Godfathers 


x % 


and Godmathers in: Baptiſm, p:49.Secti7.- | 
Examination, when and by whom to be performed; p.270'Sect.1,37 
Excommnication, what, p.624.Sect.1,2, Twofold, ibid, IFbat in- 
tended by Excommunication ipſo facto, p.626.Sect.4. What the 
cauſes in Law of That Excommunication , p. 628, Sect. 8, Is 
what manner Excommunication- 2s to be'prouonnced,.' p:626., 
Sect.6. By whom it ig to be eertified,and bow,p.6 35 .Sect.15.1be- 
ther the Ordinary may take BondofianExcommanaicate, for bis ſub- 
'miſion in order t0 abſolution, p.637.1.25.whetharExcommunication 


Qqqq2 I 


INDEX. 


m aPatron, be ſufficient cauſe for a Biſhop to refuſe the Clerk pre- 
ſented by ſuch Patron, p.266.Sect. 32. : 


F.. 


*Aculty, or Court of Facultics, or Faculty: Office, what, p.107. 
F Sect.8. The Archbiſhop of Canterbury impower®d by the Statute 
to graitt Faculties, ibid. aud p. 19. Sect. il. The force axdefficacy 
tB:reef 4s to Commendarns or two Benefices,p.107,109,110.Sect.s8. 
The difference between a Faculty to Take and a Faculty to Retain a 
Benefice, p.110.Sect.8. 
Fallow- grounds, whether Tithable, p 405. 
Fees for Probate of Teſt aments,what dus by Statute,p.105, 106.Sect.6, 
Fcnny- Lands drain*d, whether they pay Tithes preſently, p.406. 
Ferz nature, Creatures of that kind, whether Tithable, p.4.55. 
Firſt-fruits, by aud to whom payable, p.337.Scct.2.vid. Annates. 
Fiih t:ken in the Sea, or in a Kiver, Pond or Piſcary, whether Tithable, 
a1d how, p. 406. and p. 367. Sect. 36. P-379. Sect. 68. p:375» 
Sect. 53» 
Flamins, how many axciently in England, p.16.Sect.4. 
Flax, what Tithes it pays, and when, p.407. 
Forcti-Lauds, whetber Tithable or nat, and by whom, p. 407, 408; 
Not ſcituate in any Bow , to whom the Tithes (hall be paid 
Pp. 408. Whether Priviledg'd, from Tithes , whilſt in the Kings 
Sandr, otherwiſe in the SubjeGs, p, 369. Sect. 41, Whether they are 
Priviledged from Tithes, if intbe bands of the Kings Patentee or 
. Grantee, P.399.401. 
Fowl taken, in what Caſe Tithable or not, p.408. 
Fraud in ſetting forth Tithes, whetber treble damsmages in that Caſe 
P-380.Sect.72. p.381.SectF6. | 
Freehold f tbe Church (r-Chancel,iu mbom it is, p.137.Scct.3. p. 83. 
Sect.4. p-139.Scct.5, P-142.Sect.9. Þ. 150.Secti-22; P.1F1. Sect: 
.. 25. Pp-155.Scct.38. 
Frigidity in tbe Man pleaded by the Woman, how the Civil Law pro- 
ceeds thereon, p.q93.Sect.1. 
- Fruit-Trees, what Tithes they pay,and when, p.408. Rs 
Euſe, wherber Tithable, p.ibid-. - 


Ge. 


Arba, or Decima Garbarum, what it ſignifies, p-381.Sect.78. 
Gardens, bow Tithable, p.409. p.37 1-Sect.43. 
Geoftry Plantaginet,Son to King H,2, was Biſhop of Lincolne, p. 36, 
Sect, 19,. vo, 
Glaſs*- 


 I'N DEX. 


Glaſs-windows Painted in. the Iſle of a Chappel , if pulled down, 
* whether AGionable, p.138.Sc4.5, : 
Gleab, what, p.409. The Law concerning the Tithes thereof, ibid. 
& p-410. Gleab of a Parſonage Impropriate aud Leaſed, whe. 
ther Tithable, ibid. & p.368., ſect.z3Þ. Whetber Gleab ix Leaſe 
pays Tithe, p.362,363. 1.26. Whether the Freehold of the Gleab, 
during a Vacancy, be inthe Patron or not, p, 183.f.9, Gleab ma- 
nmured and ſowed by an Incumbent that dies befure Harveſt, who ſhall 
have the Corn, p.318.14. 
Godfathers aud Godmothers ix Baptiſm, the Original thereof, p.49; 
62, 
Gratn pays a Predial Tithe, p.q11.. | 
Grant of Titbes, whethes. good witbout Deed, p.386. 
Graſs, what Tithes that pays, and haw, p.410, 411. Grafs-cocks 
Tithed, p.374.1.50. 
Grave-Stone taken away, whether Afionable, and where, p. 157, 
(42. 
Goank, whether Tithable, p.41t. 
Grounds lets to Strangers out of the Pariſh, who anſwers the Tithe, 
ibid. 
Guardian of the Spiritualties, bis Office, and by whom Conftituted, p. 
39.ſectl. P.4i.L4,5. His porwer ins 1be-vacancy of an Avchbiſho- 
prick, p.40.ſ.2. What Remedy in caſe be ſhall refuſe to grant 
F wy 24 or Diſpenſations, where they may or ought to be granted, 
p.40.{.3. 71 | 


H 


Alimots, anciently what, p.97.Sect.I, | 
Hay, "the Law touching: Tithe-Hay, p.412, 413. Whether the 


Tithes thereof may belong to the Vicar, p.,z 81.677. Two Crops of _ 


Hay from the ſame ground the ſame year, whether both Tithable, 
P-412» | 

Hazel, Holly, Willows, ad Whitethorn, 1x what caſes they may be 
Tithable or not, p.377-1.62. 

Head- Lands, whether. Tithable, p. 359.4.16. -p. 369. 6 39. p+374+ - 

52. | 

Hearth- pzny, the ancieut Caſtome thergrf,, p. 367 fect.35. P+ 372» 
{.46. 

Heath, Furſe, aud Broom, in what caſes Tithable or not, p.413\« 
Barren Heath-ground, in what ſenſe excuſed of Tithes for zbe firſt 
Seven years,p. 37 $1-53- | 

Hedging and Fencing-Wood, whether Tithable, p.370,371.1.4.3. 

Hemp, what Titbes that pays, p.413. & p-366:1.32. 

Heyfers, -. 
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Heyfers, 'whetber Tinhes due for the Herbage thereof »*P. 370, 
Secte43. 
Henry 6 Blois, Brother to King Stephen, was Biſhop of Wincheſter, 

- P-37-Sect.16. 
Henry de Beaford, Brother to King H.4. was alſo Biſhop of Winche- 
- ſer, p ibid. Gt 
Farm 44 what , and how Tithable or not, p. 370, 371. Sect. 43. & 
«P-413, Herbage of Sheep, whether Titbable, p.464. 
Heretic, what, and whence the word derived, p. 560, 561, Sect. 4s 
. Threefold, ibid, Where Cognizable, p. 561, 562, Sect. 6, 
How puniſhed, p. 562, 563. Sect.7. It is Lepra anime, 
ibid. IE 
Hereticks , an Alphabetical Catalogue of fuch, their Errors and 
-Hereſies 3' 'the «Times 'and-. places when 'and where broached ; 
and the Councils wherein they were condemned, p. 164, 165, 
GC» : 
High Commiſſion-Coxrt, the Conſtitution thereof, p. 11, 12, Sect. 14. 
What the power thereof was, p.18.Sect. 14, 
Hock-Dha; bis . Law againſt fighting in the Church-yard,, p. 140; 
Sect. 6. 
Honey, whether end how Tithable,p.4 13,414. | 
Hoods tobe worn by Proctors in the Arches, when and by whom firſt 
exjoyned, p.103« Secte4. | BL 
Hops, what Tithes they pay, and bow Tithed, p, 414. Whether Great 
Tithes to the Parſon, or Small Tithes to the Vicar . p+ 366. 
Sect. 32, Whether they may not belong t0 the Vicar by Preſeri- 
ption, p. 381. Sect. 77. The difference in Kent (a to Tithor) 
between Aops in Orchards, and Hops in Gardens, p. 366, Sect. 


2. 
wal; whether the TVood thereof Tithable or not, P.414. 
Horſes for Hwbendry, whether their Paſture be Titbable, p.371.$Sect, 


Ba, eitber Lay or Spiritual, by whom Viſitable, p. 34.Sect. is, 
They were diſcharged of Tithes,p.402. 

Houſes being Dwelling Houſes, where Tithable, p,4 14,415, 

Hubert, Archbiſhop of Canterbury, p.7.Sect. 11. | 

Hundred-Cowrt, tbe Antiquity thereof, aud Extent enciently of its 
FariſdiGlion, p-96.Sectoto P.84.Sect,7. . 


1. Jade 


Ade, to call one. Welch Jade,whether Aflionable; and where. 522; 
Sect. 1 I7: 

Jealouſie, how the Civil Law proceeds therein, p.472.Sect.7. 

Ideocy, in what caſe Triable ia the Eccleſiaſtical Court, P.120. 
Sect.17. 

Jewiſh Hereticks, who.ſuch anciently,and what their Here es, P.580, 
&c. Sect. 9.. 

Irapotency in a May, how #0 be proved, p.4.93.Sect. rt. 

Impropriations, bow many within York Droceſt, p. 4+ Sect. 2, vid, 
Appropriations. 

Ina, the Saxon King, whether be the firſt that gave Peter- pence to 1he 
Pope, p.112,Sect.8.His Law Ae A619 the Church,p.140. 
vect.6.. 

Incumbent,what ,p.317.Sect. 1,: Legal Requiſites to more 2 Compleas 
Troumbent,p+ibid. His Rights, p. 3 t84Scct.2. 

Indians, their ſevere puniſhment of Adultery, P.47 1,472» Sect. G, * 

Indicavit , what that Writ. imports; the end aud -uſe thereof; in 
what caſes, es, and for whom. it may be awarded, P. 647+ Sect. 6, Pp. 
439» 

Induction, what, aud how arent, p.278. 'Sect.16, -Whether-it be a 
Temporal Aa, and cognizable in the Temporal Court, p.27 9evect. 


I7. 

Infant, if u#der-age Admitted and Inſtituted to a Benefiee, it is wid, 
P. 280. Sect.20. Whether. Afiion lies againſt a Minor under Seven> 
zeen years of age for Slandering,p.524. Sect.23,. 

Ingulphus, Abbot of Crowland.,. bis. Report touching Appropriations, 
P.221.Secct.1. 

- Inſtitution, what ; . the Form thereof; Requifi tes thereto; and what 
Remedy, if denied, P.274. Sect. 8. Inſtitutions are cognizable in 
the Eccleſiaftical Court, p.123.Sect.28. The difference between the - 
Civil 2xd Common Law touching Inſtitutions, p.276. Sect.9. 
Whether it works a Plenanty witheat Induction, p. ibid. Sect, 11, Pl 
2 80.Sect,18,. p.281.Sect.21. 

Ircland, unt4 what time under the Archbiſhop of Canterbusy, P. 204 
SEchl3. © 

Ifle of Chunk who may preſcribe to it, P.138, Sect. 4+ .0r whether - 
it may be peculiar to a Family, p. ibid. Sect. "TS 155, Sects 
ults 

Juxifdiction Ecclefiaſftical* and Temporal, the Original.of that diſt;n+ 
lion, P13 3.Scct. 44 

Joris ,utrum, for and againſt whors that Writ lies, p. 205. Sect.1. 

Juce- 


INDER. 
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_Jure Patronatus, what that Writ imports, p.206. &c. - How the Law 


proceeds therein, p.179.1.2. In what caſe the Biſhop may make uſe 
thereof, and his power tberein, p.33. (.16. At whoſe charge it.is 
zo be, p.180.f.3. What JusPatronatus is, p.205-f.1., 

Jus Canonicum, the Original thereof, p.132..44. 


K 


Te, *oxte King, hu ftri& Law concerning Abbots, p.328, Sect.3. 

>. Knave, whether Aionable tocall ane ſo, p.517 1,4. & p.524. 
1.21.24, 

| 'L 


Ambs, how Tithable, p.4.16. They yield a ſmall Tithe,” and may 
belong to the Vicar, p.198.Sect.3. p.359. [.16. In what caſe 
they may be Great Tithes, and payable to thy Parſon, p.366.1,32. 
Lands accraing to the Crown by the Statute of Diſſolutions, whether 
tbey ſhall pay Tithes, p.4.16. 


Lapſe, what,'p.242.f1. The Originet and gradations thereof , ibid. 


The difference between the Common and Canon Law as to the time 
of Lapſe, p.245.ſect.2. When the Six Months ſhall commence,ibid. 
How the Six Months before a Lapſe are to be computed by Daies, 
and how Notice ſhall be given to tbe Patron or not before the Lapſe 
incurrs, ,Þ.247. 1.4. Whether a Grant may be made of a Lapſe, 
P-248, f.5, A Lapleis morea Truſt than an Intereſt, ibid. From 
what time the Lapſe ſhall incarr, ibid. {.6. T4 what caſe the Lapſe 
may incurs to the Ordinary , notwithſtanding a Quare Impedit 
brought by the Patron, p, 183.ſ.10. 

Leaſe made by one Biſhop de facto during the life of another de jure, 
of the ſame Dioceſi, whether good, p.38.1. 23. Leaſes of Tithes, 
whether Triable in the Eccleſiaſtical Court, p. 1271.40. They muſt 
be by Deed, not Paro], p.382.1.81. Leaſes made by Parſsns,p.igg. 
{.10. Caſes at Common Law tonching the ſame , p.190.ſ. 10,11. 
p-193.1.17. | 

Legacics, properly ſuable for in the Ecelefiaftical Court, p.113.ect. 11. 
p-125. 1. 34. & p.126. ſect. ibid: 

Legatcs of the Pope, of Three ſorts, p.20.ſ.i2, p.102.f. 3. Legatus 
Natus, what it imports, and who were ſuch in England, p.20. f.12. 
p.21. 13. pog.1.6. 

Leſſee to Parſon and Vicar, whether he may Sue for the Tithes in one 
Afton, or muſt divide bis AGions, p.381,382.(.80, 

Letter expreſſing the Grant of the Next Avoidance, vain and ineffe- 

_ Gaal, p.285.f.4. 
Libel, 
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INDEX. 


LR LO” 4 true Copy denied, is ground for a Prohibition,p.122. 

eAX.24. . 

Licenſe to carry away Tithes without ſetting them forth , given by a 
Colleftor of Tithes, whether good, p.379.f:71. 

Lime, Marle, Slates, or Tiles, whether Tithable, p.,q17. 

Lindwood, what he ws, and when bis Provincial Conſtitutions were 
compiled, p.208.ſ.5. | 

Litigious, how many ways a Church may ſo become, .p. 181, 182. 


Lollards, what they were, and why ſo caled,p.561.ſ.5. 

London, anciently an Archbiſhoprick,p.17.17. The Metropolis of Bri- 
tannia Prima, p.16. f.4. The Archiepiſcopal See thereof removed 
and placed at Canterbury by the Saxons, p.ibid. 

Lops of Trees , .whether Tithable after Twenty years growth, p. 
417. | 

16 Firſt Chriſtian King of Britain,p.15.f.4. By whom Converted 
#0 the Chriſtian Faith, ibid. When Baptized, p.16. ([. 4. 


M 


Ahumetans, their ſevere . puniſhment of | Adultery, p. 471- 
| Sect. 6. © 

Malum in ſe and Malum prohibitum, te Legal difference between 
tbem, p.10.1.14. p.187.1.4. | | 

Marriage after Divorce,altera parte exiſtente, whether lawfal,p.4.95. 
{.3,&c. 

Marſh-Lazds, or Fenn-Lands, newly gained from the Sea, whether 
under the notion of Barren Lands, as to any diſcharge of Tithes, 
P+3 87 . 

S:.Martins Le grand, London, whether it be au Eccleſiaſtical Benefice, 

P-202.1,16, h 

Maſt of Oak, cr Beech, whether Tithable, aud how, p.417. 

Maſters of Chancery, what they were anciently, and whby ſo called, 
P.550e(-21. "I 

Mcadows over-run with Thorns and Buſhes, whether Tithable , ps 
417. | 

Metropolitan , why ſo called, the derivation of that word, p. 15. 

ſect. 3, | 

Midwives queſtio*d in the Eccleſiaſtical Court for exerciſing that Cal- 
ling without a Licenſe from the Ordinary, whether Probibition lies, 
p-126:1 36. x ” 

Milk paying Tithes, exempts the Cheeſe from payment thereof, p. 391, 

20, | 
Milch-kine, whether their Paſtere be Tithable, p.372.#.44. 
Rrrx Mills 
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Mills, the Law concerning the Tithes thereef, p. 417. 

Mill-Stones, in what caſes Tithes ſhall be paid of them , and bow, 
.420. | X 

Mines or Minerals, whether Titbable, p.q420. & p.368. Sect.36. 

Mixt Tithes, what, p. 420. | 

Modus Decimandi, what the Law therein, p.420, &c. Cognizable in 
the Eccleſiaſtical Conrt, p,119. Sea.17. p.125. 1.33. p-127. 1.42. 
P-364. P4373. 1:48. p.379. 1.67. p. 363-1. 28, 29. P1281. 43. 
In what caſe it may be Triable at Common Law , p. 368. 1. 36. 
A Modus pleaded to obtain 8s Prohibition, p.377.1.60. 

Moieties of Tither, if between two Parſons, whether the Pariſhiouer 
be obliged to divide them,p 362.124. 

Monaltery-Lands, the Law touching them in reference to Tithes, p. 
422,423, 

Boas. erefied in Churches or Church-yards, if defaced or pulled” 
down, what Afiion lies, and for whom, and where Cognizable , p. 
142, Set.9. p.139.f.5. p.154-1.33. 

Mortuaries, the Law coxcerning them, p.42 34424. 

Mulier , what at the Common Law, 4781.2. p.4$6. (17. What by 
the Civil, p.487.ſ.19, How it differs from Ballard, p.478. ſeQ.2. 
p.486,487.{.18,19. 


N 
N Ap, whether Tithes due for the Paſture of a Riding Nag, pe42 55. 
\ p.360.Se.18. p.371:1.43, & p.429. 
—_— mittas, what that Writ imports, the end and aſe thereof, p. 646. 
«4. 
Ne unques accouple en Loyal Matrimonie, #s to be tried by the Cer- 
tificate of the Biſhop, p.122.ſ.21+ 
Next Avoidance, what,p.284.ſect.3. | 
Nomination, what, p. 259. ſect. 11: Qualificetions thereof , ibid. 
In what caſe it may be the ſame with Preſentation, p.260. ſ. 12. 
- wi4 be corrupt and Simoniacsl as well as the other, p. ibid, - 
cX.13. | 
Non obſtante, in Faculties granted by the Pope , of what efficacy in 
Law, p.109.1.8. 
Non Reſidence, what, p.319,ſc&.9, 10, Wheat (ball exeuſe it, p.z20, 
{.9,r0. p.321.f13. What ſhall be beld Non Relidence within the 
| Statute, or uot, p.ibid. ſe&.12,13. p-323. f.16. The Ancient Ca- 
—_ - #0ns touching Non Reſidence, p.320. {.10. p.322. f.15. Whether 
Non Reſidence makes void a Leaſe of Tithes made by the Parſon, 
P323-16, & p.384.118: 
| Notice, 


INDEX, 

Notice of Avoidance, wben and bow ta be given to the Patron, p.181, 
Se.4. p.245, f.2. To be given in caſe of Ceffion, p. 287. (11, 
WW hether Notice of ſetting forth Tithes is to be given to the Parſon, 
P-376+l.58. p:450., EO < 

Novatius, bis Error concering Biſhops, p.23.ſ.1, 


Nurſeries of young Trees and Plants, whether and in what caſe Tith- 
able or not,p.426. | 


_* = 


Go 
OF of Supremacy , the Original thereof, p. 3. Sc&.3. Oath of 
Reſidence, p.320«11. 

Oaks, the Law of Tithes touching them, p.q26. 

Oblations, what properly they are, aud the Law thereof, p. 426,427. 
- = are uot ſuch, that arc commonly ſo ſuppoſed to be, pgs. 

38, 
Obligation to Reſign a Benefice, whether good, p. 18g. ſet.7. Obliga- 
. tion #0t to accompany ſuch a Woman , taken in the Eccleſtaſtical 
. Conrt pl. f.12. 
"Odo, Brother to William the Conquerour , be was Biſhop of Bayeux 
. iu Normandy. | 

Offcrings, Oblations, aud Obventions, the Law concerning them, p. 
426.427, | | 

Office of Regiſter to a Biſhop, if controverted , where Cognizable, p 
126, ſe}. 35. The difference in point of Juriſdiction between a 

. Right to and the Exerciſe of an Office, p.93.1.20. 

Officiales Foranei, what, p.81.(.1..p.89. [.15. 

Orchard,zhe Ground thereof ſowed with Seed whether Tithable, p.427, 
Tithes of Orchards by Cuſtome,p.,367.1.35. Orchard formerly A- 
rable, to whom Tithable,p.361.1.21. 

Ordinary, what, p.32. ſect.14. Why the Biſhop ſo called, p.2 3, fect.2, 
What tbe Civil Law nnderflands by that word {| Ordinarius,] ibid. - 
Whether he may Cite a man ont of his own Dioceſs, p.33,37+ 1.17, 
p-104,105. f.6. Whether he may diſpoſe of any of an Inteſtates 
Goods 10 pious uſes, in what caſe, «nd under what Cautions and 
Limitations,p.1064{.6, He bath Curam Curarum,p.324.14, 

Organs in a Church, to hom they belong,p.167.f.1S. if taken away, 
where the Afion lies,p.161.ſ.2. 

Ornaments of the Church, at whoſe charge to be provided, and bow the 
ſame ſhall be charged, p.137.fect.4. p52.f29, p154-b3 4: 
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” Agans, the ftrange Puniſhmenss inflitted by them on Adulterers, 

P.470.Sect,4+ 

Paliium Epiſcopale, a-deſcription thererf, p.23. (.2. - 

Pander.whether to call one f be Ationable, p.z24.f:2 1. 

Pannagium, what that word ſignifies, p.383. 

Pardon, whether it may extend to prevent a Deprivation, p.312.fc15, 
iYhether a Gencral Pardon ſhall barr a Suit in the Ecclefiaſtixal 
Court for Slander, p.121\f.19. In what caſe it -may barr Cofts of 
Suit,p.116.1.12. 

P. rk diſparked, how Tithable, p.361. ſect.20,21. p.364, 365.. 1.31. 
P-427,428, How to be Tithed, if converted into Tillage, p. 361. 
{. 20. & [.380«[.75» 

Pariſh, the various acceptation of | that word, p. 355,356. ſect.8. By 
whom Pariſhes were firſt divided, p. 72. 1.8,9. Parochial Bounds, 
where Cognizable , p.126.1,37, p.128.1.28: p,125:f,31. par57. 
£40. p.153.1.31. & p.380-1.74. Being Gontroverted between 
Spiritual perſons, are Cognizable in the Eccleſiaſtical Court,p,123, 
C27. . Otherwiſe at the Common Law, p.ibid. f:28. p.124+{.30, 

.126.1.37. 

Pariſh-Cletk , by. whom to be choſen, p.166.1.12; & p.ig2.ſ15._ 

| Parſon, who properly ſuch, p.185,186.1.1. He hath a double Capacity, 
p-193.f,16, Parſon Itnparſonee, what,p.186.ſ:2: How he ought to 
be qualified to be a Parſon, p. 187.14. Requiſites in Law for that 
Funilion, ibid. What bis Rights are, p. 186. 1,3, The difference 
between Parſon,Paſtor,Rector, Vicar,aud Curate, p.186.{.1., 

Pn Church, aud Rectory, are terms Synonymous, p. 188... 
Eck.6, SY x 

Partridges and Pheaſants, thongh not Tithable,” yet paiable in lieu of 
Tithes, p.361\ ſect.20. What Tithes tame Partridges ſhall pay, 
- = | | 

' Paliure, the Law'in reference to the Tithes thereof, p.428,429., 

Patria obedientiz, and Patrix confuctudinariz,the difference between 
them, p.130.(:44- | 

Patriarch, what, p.20.ſ.13. 4 Style or Title anciently givent01he- 
Archbiſhop ef Canterbury, p.ibid. ; 

Patron,wbatbe is,and why ſo called,p.178ect:1,p.,205.1.1.Who it pro- 
perly thePatron of a Vicarage,p.199. 1. 9.Whether a Patron bath any- 
ibing to do.in the Church during a Plenarty, p.191.ſ12. Hjs Con- 

ſent requiſite to Commendams , Unions, and Appropriation of- 
Churches, p, 229, 1.8. 
4 Paul. 


EN DVEX. 


Paul or St. Pau), whetber be Preach'd bere inc England, 'pit6,Secti4; 
St, Pauls Church London by whom firſt built,  p. 17.Sect.7. 
Paulinus, Archbifop of York, p.14.Sect.2. | 
Peaſe, in what Caſe not Tithable, p,429. 
Pelagius, a Monk, of Bangor, bisrefwſal to appear at Rome upon: the 
Popes Summons, p.111..Sect.8» | | 
Pelagian Herefie, when this Kingdom firſt infelied therewith, and by 
whom ſuppreſſed, p.16.ScQa:F. | 
Peculiars, or the Court of Peculiars, what it was, p.119.Sect.16, How 
many Peculiars in the Provixce of Canterbury, ibid. 
Pelts or Fells of Sheep dying of the Rot, whether Tithable, p.q29. 
Pentions ſuable in theEccleſiaſtical Courtp.127.Se&.41.p.188,SeR.6, 
 PeIS8.Sects5. p.376-Sect.57. | 
Pentecoſtals, what, and whence ſo called, p 7 3,74-Scct.10. 
Petcrs Church ia Cornhil, London, ouce the Cathedral of -a Dioceſs 
* P-17.Sect.7. By whom founded, .ibid. WI i: 
Peterpence, what ; The Original thereof, and why payed to Rome, p. 
73,74-Sect.10. p.1t2,Sect.8. p.356.Sect.g: The Conquerors Law - 
concerning the ſame, p.73.,Sect.lo. Anciently. taken from tbe-Pope, 
and given to the King, p.100.Sect.2., .. | 
Pews in the Body of the Church,. at whoſe diſpoſal they are,p.137.Sect. 
3. p-156.Sect,z8- p.158. Sect.ult. vid.Seats. 
Pheaſants, of what kind are Tithable, p.4.30, Though properly nos Ti- 
thable., yet 4s a_ Modus may be paid for Tithes, p, 3$0. Sect. - 


Y  - | | | 

Pictures in Chureh-windowes,-if pulled down, whether Adlionable, 
P- 138.Sect.5; 

Pigeons, in what Caſe Tithable or not, p.430. Spent in the Omners 
Houſe, not Tithable , p,368.Sect.37+ p- 37 5-Sect.53e Otherwiſe 
if ſold, ibid. Felonyto ſteal them out of a Dove-bouſe, ibid,vid. 
Doves... | | 6i-p J 

'Pigs, how Tithable, -p.430. : 

Pilchards, and other Sea Fiſh, whether Tithable, aud bow, -p. 379: 
Sect.68. | 

Pimp, whether aud where Aftionable to call one ſo, ye $21-Sect.16» 

Pits of Stone, Lime,8&c. whether Tithable, p,q30. 

Plants tranſplanted, whether Tithable, p. 431. 

Plato's Law concerning Adulterers,. p.473-SEct. 94+: | 

. Plurality, what, p.292.Sect.1. Who may grant or receive Pluralitics, 

Pp.254.ſect.3. Qualifications in Law. touching Diſpenſations for Pln- 

ralities, p-2 95-Sect.4+. Whetber the taking of a Parſonage with aVis 

carage endowed, amounts to a Plurality within the intent of the 

Statute, p-296.lcct- 5: The Text of Canon Lew.2g4inft Pluralitics, 


0.300. fcct+15»+ 
p.300.ſect-15 ER 
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:Pope,when bir uſurpation in England firſt began, p.g7.Sect.1. When 
" —_— by » whom bere firſt abrogated, p.18.Scct.8. What bis power 
wa in grantiny Diſpenſations, p.5.Sect.7. 

Poſiulation, what, p.49.Sect.8. 

Prebends, what, and why ſo called, p.35.Scct.19. | 

Prerogative Cort of Canterbury, the Furiſdidion thereof, p.104, 
Sect.6., 

Preſcription, p.431. t0 436. The Law thereof in reference to Tithes, 
ibid. and p.353.Sect.12. In what Conrt cognizable, p.367,Sect. 
29. P. 125.Sect. 33. Is what Caſe a Parſon preferibing for Tithes 
may ſue ou that Preſcription in the Eccleſiaſtical Conrt, ibid. Ore- 

© ſcription mperly Spiritual, Cognezable in that Court, p.156 Sect. 
39. Preſcription ts 4 Seat i a Church, or to Priority in that Scat, 
whether oognizable in the Temporal' Conre, p.138.Sect:5. p.140. 
Sect.7. p. 142.Sect. 9. p.149.Sect.2T. p.155.Sect.38. p«147-Sect, 
18. p.151eSect.25. Whether a Preſcription to Eccleſiaſtical things 
be Cognizable in th> Eecleſtaſtical Court, p.153.Sect-33. Preſcrip- 
tion pleaded by a-Parſon ageihi{bthe firſt Endowment to the Vicar, 
whet ber allowable, p.375-Scct. 54, Preſcription de non decimando 
notdenied to a Spriritnal perfon,p.399.The difference between tbe 
Civil 4ud-Common Law in point of Prefcriptions, p.129. Sect.43; 

Prxmonliracenſes, bow diſcharged of Tithes, p.402. 

Preſentation #0 4 Benefice what, p.254.Sect.q. Where the Right of 
Preſentation is :cogntzable, p.256.Sect,6. What the Law touch- 
ing Preſentations is, in caſe of Copareeners, Joynt-Tenants, and 
Tenants in Common, p.tbid.Sect.7, How the Preſentation is to 
be in caſe of Coheirs, p.255.Sect,q, Whether a Preſentation be 
revocable before Inſtitmtion, p.258,259,Sect.9,10. What Preſen- 
tation ſhall ſerve for a Turn, p.262 Sect.19, To what things a 
Preſentation: may be, p.263.Sect.21. In what Caſes the King ſhall 
have the Preſentation by his Prerogative, p.263,264.Sect. 23,24. , 
The difference in Law between the King and a Common perſon as to 
Preſentations, p.265.Sect.28. | 

Primate aud Metropolitan of a!! England, when and bow that ſtyle 
on title firſt veſted in the Archbiſhop of Canterbury, p.18.Scct. 8. 

Priority ## the Seat of a Church, whether it may be proſcribed, p. 
I 40.Sect.7. 

Priviledges of the Clergy, p.193, &c. Scct.18. Priviledge i# re- 
ſpe of Tithes, whit, p.436. | 

Procuration;what.pi67.Sect. 1.When aud to whom payabl? ibid, Whe- 
ther due with1at the Aﬀ of viſiting, p.68.ſ. 2.p.69. Sect. 4.p.75.ſclo. 
P-78.Sect.11. Ancient!y paid in victualibus, when and how chan- 
ged into Money, p.68.Sect.3. How the Canonilts define it, p.69. 
Sect.5. Oxely one Procuration to be paid tothe Ordinary, bow that 
is-to be underſtood, p 70.Sect.s, . Pro- 


ne INS 


— Ls 


FF -» 4 


IND EX 


— — 


Prohibition, in wha} Caſes it bath beengrauted, p.$9.St. 16.p.1tq. 
Sect.12.p.121.Sect.17, p.93.Stct,20. p.122: Sect. 224 putbid, Sect, 
23,24 p-126,Sect.36,37,38;39. p.128.Sect.43. p13 8:Scet.4. p. 
140..Sect.7. P>144-Sect. 13. p.113.Stct.11p.,12 1 SQ. 20.p. 48. 
Sect.20, p.IF1.Sect.24- p.149.Sect.$3. p.15 18.29; p.ty4.Sett. 
26,28. p.153-Sct.30,31. pi127.Sect,40. P.119.Sect.15.p.r63; 
Se.5. p.114-SeR.12. p.149..Sect.21,p.188.Sect.5.p.142.Set.g. 
p-152.Sect.29.P-153.Sect.32.p.155.Sect.38.p.157.Se&.40.p.374- 
Sct.49. P.377-Sect.62. p.379.Sect.67.p.387.393-409.410.407. 
425.4294430-436. p-473.SeR.7. p.485.Sect.15.p.177.Sect.$,9. 
P-373-Sect.47. p-190.Sed.g. p.166.Sect.12,13,14. p. 167. Sect. 
19. P-176.S:Q.8. p.277.Sct.12. p.g2 Sect 19. p. 161. Set.3. 
p-104.Sc&.s, p.119.Sct. 17: p.247.Se&.18. p. 298.Se& 9. 'þ 
166.Se&.15. p 198.ScR.4. p 258.Seh.10. p.267.Set.34.p.115. 
Sca.12. p.299.Sect. 11. p.281.5:4.22,23. p.116.Stct, 12.p.164- 
Sect.9,11. p.3Ig9. Sect.7. p. 359. S-14. p.369.Sect.40. p.192- 
Sect. 15. p-364+Sect. 30. p368. Sect:37. p. 361. Sect. 25,21, p. 
362.Sect.22,- p.368.Sect. 38,39 p:371.Sect. 43+ P. 375. Seft.53, 
p-362.S 25. p.365-$.31. p.369-$.39: 'p-378.9.64.p.382.9.82. 
p-$20.S$.12. p.517.9.5. p.505.F.12.p.52 1. Se.r4. p. 523. $: 
19. P.524.H.21. In what Caſes the Prohibition Bath been deny- 
e4, p.83.Sect. 4. p.115,116.Sect.12. p,ii9,121.Sect-17,19. p. 
122,123. $.25,26,27,28. p.124.9 29. P. 125. $.31,32,33,34- 
p-126.9.39. P-127,128. $.42,43-P-137-$.3. P-144.S.11.p.145. 
S.19. p.153-9.30. p.174-S.1. p.152.9.27. p. 364. ſect.29. p. 
380.ſect.74- P-156.fect.39. p.166.ſect.16. p.198.fect.5. p.318. 
ſect.5. p.359.tcct.15. p.120.fert.17. p.92.ſet. r9.p.366.fect 33. 
p.376. fect. $7. p.364.fect.2 9. p.336.p.389. P:412.P.413-P. 420. 
P-429. P-451, P-456. P.464. p.520ſlect-13- p 512+ ſect. 18. p; 
507g ect-I2- p52 1-{ect-15. p:523-fects17-p-52 Jeleots2 4pi526.fect, 
24+ p+527-ſect-ult» TYhether a Prohibition may be, granted aftet 
Sentence, and in what Cafes, p.192.(ect-15- p:39 8:ſcct,76+ p. 
116-ſect-12. p-120.fect.17, p.124.fect, 29, Whether a Prohibition - 
may be after an Appeal, p- 148. ſect,21, A Prohibition whether - 
grantable after @ Conſultation, p- 14.7-feat-18- or de novo fo ax 
Appellant who had a Prohibition? the firjt i:ftance, p- 360. lect. 
19-p:47t. Prohibitiongramed againſt Cotis if Sait, grven to an 
Informer, p*47 3:-ſect.7+ Wether a Prohibition lies, im ca{e proot 
by one fingle Witneſi be diſallowed in the Eccleſialtical Court p-362+ 
ſect.2 2.p.113-ſect-It, pet15fect.12+ p+j23-fect-26. *p128.f2ct.43> 
Whetber a Prohibition mray be granted the laſt day of the Term, p, 
147.ſect.18, Or to ftay Proof in Perpetuam rei meaoriam, p.37 4- 
Se4.49. 
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INDEX, 


Proxies, - what, p.70.Sect:5. p.75.Set-11. The ſame with Procy- 
rations, ibid, Whether: extingniſh'd by the diſſolation of Religious 
Howſes, p.76,8c. Sc&.11. Not known to the Primitive Church,ib, 
Whether grantable by a Biſhsp to theKing,S.ibid.The Caſe of Proxies 
aptly compared to the Caſe of Tithes, p.79 Sect.1 1. A Caſe of Re« 
mark.at Common Law touching Proxics,. p.75,&c» Sc.11. 


Q. 


Uare Impedit, for and againſt whom that Writ lies, p 645.Sect. 
- 3. Of what things it lies, p,649.Secte20,21, Whether it lies 
or an Archdeaconry,p.66.Se&.14. | UT! 

Quarta Epiſcopalis, what, p.77.Sec.it. 

Quaries, whether Tithable, p 436. _ 

Quean, whether AGion lies for-calling one ſo, p:517.Sect, 5. p. 523. 
Sect.18. p.520;Sect.I2. 

Queen Elizabeth, her Declaration touching her Supremacy, p.10. 
Sect. 11. Declared Supream Governeſs on Earth of. the Church 
of England, p.ibid,SeF.14. | 

Queſimen, -2yhat, by whom Eligible, and wherein their Office doth 
conſiſt, p.163.Sect.6. 

Quorum Nomina, Proceſi of that kind prohibited, p,60.Sect.6,p.32. 
Sect+3» 
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JR Abbics, whether Tithable, p. 367\Sect- 36« 
Rakings of tbe ſtubble of Corn, whether Tithable, p.3$4-p.4.36, 
GC 


\. P4381. Sect. 77. / 

Rate-Tithes, in what Caſes payable, p.391- P-437/ 

Rectors, how diftinguiſh'd from Vicars, p.186.Sect,z. | 

Refuſal of a Clerk by a Biſhop, becauſe be could not ſpeak, the Welch 

' Language, p. 276, Sect.36, Once Refuſed for Inſufficiency, may 
not after be received, p.268.Sect. 39. 

Regiſter to @ Biſhops Confiftory, the Office controverted, where Copniza- 
ble, p.126.Sect.35. 

Regiſtry- Book of a-Pariſh for Chriſtuings aud Burials, the Original 
thereof, p.145.Sect. 14+ p.164.Sect. 10. 

Releaſe by one Charch-warden,whether any Bar to the Suit of bis.Com- 
panion, p.144.Sect,12, p. 165. Sect.il.' p.161.Secte2. Releaſe of 
a Next Avoidance, made after the Church becomes void, -i4 woid, 
P«286.SEcte7. | | | 


Rapeſeed, whether (hall the Parſon or the Vicar have the Tithes thorecf, 


Religion 


” INDEX 


Religion Chriſtian, when and where firſt planted.in this Kingdom, 
P:13.Sect.t. | - 

Rents, of what kind may be ſued for in tbe Ecclefiaſtical Court, p, 126. 
Set.34. Where the Tithe of Rents in London are ſwable for, and 
how, p.379.Se&.70, 

Reparations of Churches, where Cogsizable, p.137 Se.3.4 p 143. 

. SeQ.10, p. 152. Se. 26. In what Caſe it may be Cognizable at 
#he Common Law, p.166.15. Whether within the Cognizance of 
the Archdeacons Viſitation, p. 60. Sect.7. Who and what ſhall be 
charged with ſuch Reparations, and how, p.137,138.Sect.q.p.144- 
Set. 11. per4y.Sect. 14. pa47,148.Sect.1g. pl50. ſect.23.p.152, 
Sect.26. p.175.Sect«4. p.153.Sect.30. P+ 157, Sect. 41. p. 149. 
Sect-22. How the Tax for ſuch Reparations ſhall be apportioned be- 
tween Landlord and Tenant, p.154.Scct. 34. "Y whom the Chan- 
cel ſhall be Repait'd, p. 175. Sect. 4. Inberitances not to be 
therewith chevell in perpetuum, P.144-Sect.13. Whether a Tax 
for ſach Reparations may be mate by the Church-wardens only, 
P-148.Sect.20, How to bein Caſe of Union of Churches, p. 146. 
Sect.16. Hory in reſped of the Fabrick of the Church, in diſt inflion 
from that of the Ornaments thereof, p.154-Sect. 34. Whether thoſe 
of a Chappel of Eaſe ſhall contribute to the Repairs of the Mother- 
Church, p.146.Sect.16. p.152.Sect.28. p-153.Sect,33. p.156. 
Sect«39. P. 152. Sect. 28, W hether the Land next adjoyning io @ 

| Church-yard ſrall Repair the Fences thereof, p-166.Scct.15, 

Reſidence in what Caſes not required, p.320.Sect. 9. 

Reſignation, what, p.2$4.Sect.3. Reſignation-Bonds, whether good | 
in Law, p.189.S:Q.7. What words ſufficient in Law to import a 
Reſignation, p.191.Set.13, To whom it may be made,p.ibid. How 
and to whom the Reſignation of a Donative may be made, p. 191, 
SeA.14. Whether it may be made conditionally, p. 278. et. 14. 
Whether the Church becomes void thereby before the Biſhop accepts it, 
p-261.Se.17. 

Review, or the Court of Review, or Commiſion Ad Revidendum, 
p.118.ScR. 15. The Ground thereof, p.4.SeR.5. 

Revocations in Law of the Kings Preſentation, .p.266.Se.31, 

Right of Advowſon, bow and for whom that Writ lies, p. 649.Scct. 


22, 
Right of Tithes, Cognizable in the Eccleſiaſt ical Court, p. 127.,Sect. 


2, 
Romlepaeck, whence ſo called, with the Original thereof, p. 130e 


Sect,4 4+ | 
| Roots of Coppice-wood grubbed up, whether Tithable, p 437+ 


Si 


w— — 


INDEX. 


S, 


Coaalonge, what ; whence ſo called, how many ways it may be com- 
mitted, and the ſevere puniſhments thereof, p. $28, &c. The Sa- 
crilegious were #0t anciently allowed the SanGiuary,p.141.fect.s. 
Saffron, what Tithes it pays , p. 438, To wbom, whether a great 

Tithes tothe Parſon, or as ſmall Tithes to the Vicar, p.ibid.p.198. 
S-ct.8. p.361,Sect.21. p-366-Sect.32. | 
Salary of a Chaplain, Triable in the Eccleſiaſtical Court, p. 198, 
Sect.4. 
Salt, whether Tithable, p-438. 
Simpſon, whether the firjt Archbiſhop of York , by whom eſtabliſhed, 
P.14-Sect.2. | 
Sanctuary, the Law thereof anciently, p-14.1-Sect.8, Heretefore the 
foundation of Abjuration, ibid. Not alowed to Traitors #or. Sacrt- 
legious perſons, p.142.Sect.s. 
Saxon Kings, their care for the Government of the Church of Eng- 
land,p.97.Se&.1.Their zeal for erefting aud endowing of Churches, 
p.208.Scct.4. How ſeverely they puniſh*d Adultery, p. 470.SeR. 


4 | 

Scotland, when the Biſh ops thereo revolted' fromthe Archbiſhop of 
York, p.14.ScQ.2. 

"Seals of Office of Biſhops, &c. how to be engraven and uſed, p.27,28. 


Scutcheon or Banners taken out of the Church by the Parſon, whether, 
axd for whom Afion lies in that Caſe, p." 61.Sect.2 . 
Seats in Churches, p.137.Sect.3.p.138.Sect.4. p.142.Sect:9.P-154, 
155.Sect.36. p.147.Sect.1S. p.149.Se&t.22. How aud by whom to 
be diſpoſed of, p.137.SeR.3,4. p.149.Sect.21. p.150.Sect.22. P. 
154.Sect.36, P. 155, 156, Sect.38. They belong of Right to the 
Ordinary to diſpoſe of, p.138.Sect.5. p.140.ScA.7. p. 142. Sect.9. 
P.158.Sect.ult, p.157.Se&.42. p.l51,S:&.25. Whether the Ordi- 
nary hath any thing to do with Noble men's Seats ins Churches, p. 
I51. Sect. 25. p.157.Sect.42., Cuftome may ( as to the Body of the 
Cbarch) fix the power of diſpoſing the Seats in the Church-wardens, 
p-151.Se&t.25. The grant of ſuch a Scat to a Man and his Heirs, 
whether good in Law, p.138.Sc&.q, To whom the chiefejt Scat in 
theChance properly belongs,p.141.Sect.7. The Cognizance of Seats 
in Charches properly belougs to the Eccleſiaſtical Court, p.157.Sect. 
42. Whether he, who having Lands in the Pariſh, but living out of 
the Pariſh, be chargeable with the Repairs of the Seats of the Pariſh- 
Church. p.yo.Seq.23 | | 


Sees, 


INDE X, 


Sces, or Biſhops Sees, whence ſo called, p.347.SeR.r. 

Sepulchres and Monuments in Churches or Church-yards, how and 

' where the defacing thereof is puniſhable, p. 142.Scct. g. 

Sheep, the Law in referexce to the Tithe thereof, as alſo of their Pa« 
ftare and their Wool, p. 438, 439. p. 464. p. 359, 360. Sect.16, 


17; 

Sidemen, what their Office is, p. 163. Sect. 6. Anciently called Sy- 
nods-men, or Teſtes Synodales, þ. ibid. Sef.6. in the Margent. 
Significavit, what that Writ ought to contain, p.6 31.Sect.10, p.632, 

Sec.12. p.649.Se.19. p.635:Sedt.21. 

Silva Czdua, the Law in reference to the Tithes thereof, p, 439 
440. : 

Simon, the Monk of Walden, ſuppoſed to be the firſt Canoniſt ix Eng- 
land, p.132.Sect.44. 

Simony, whence ſo called ; a Deſcription thereof, p.537.Sect.1, How 
many ways it may be committed, p.539,540.Sect. 5, p.541, 542, 
Sect. 8. The penalty thereof, p.537.Scct.1. A Barr in Law to the 
Parſons demand of Tithes, p.542.S:&.10. P-545.Sect.17. p.55. 
Sect.26. P-34. The difference in Law between Simoniacus and Si- 
moniace promotus, P-538.Sc&.2., p.552.Sect.27. In what Caſe 
Simoniacal Contraiis are Cogxizable in the Eccleſiaſtical Court, 
P-120.9Sct.17. 

Slander, where Cognizable, p.516.Se 4. 

Son, whether he may ſucceed the Father in an Eccleſiaſtical Living, 
p.258.Sect.10, p.263.Sect 20, 

Spoliation, what, and in what Caſe, and for whom the Writ of Spo- 
liation lies, and where Cognizable, p.439.p.650.Sec.24. 

Striking in the Church or Charcb-yard, how puniſh*d, p. 139. 9eR.6, 
An Inditment for Striking in St, Pauls Church-yard, p.155.Se&. 


wk the Hiſtory of that Jealous Bird, and his revenge on bis Adul- 
teronus Mate, p.475,476.Y.ult. | 

Stubble of Corn, whether Tithable, p.3 94. 

Subſcription to the 39 Articles, what not good, p.163.J.8. 

Sufficiency or Inſufficiency in an Eccleſiaſtical Officer, where Cogni- 
zable, p.92.93.9.19,20. 

Suffragan Biſhops, anciently inveſted by the Ring, without the Staff, 
P-25.S.3. Their uſe and Office, p.392,31.S.11. . 

Suggeſtion for a Prohibition, in what Caſe it nee1n2t be proved within 

\ Six Months, p.374» $.51I. 

Summoner, what ; a deſcription of his Office, p.86,87.S 12. What 
the Canon enjoyns concerning ſuch, ibid. What the ancient Canon is 
touching Summoners, p.88.$.13. A Caſe at Common Law againſt 
a Summoner,' p.ibid. Sect. 14. "1 . 
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Superſitious Piliures in Church-windows, whether they may be- pul- 

' led down without Licence of the Ordiaary, p.138.SeR.5. 

Supremacy, or the Kings Supremacy, @ deſcription thereof, p.1, 
Sea.n. Eftabliſhed by Statute Laws, p.2,3.Sc&-2. p.y.SeR.10, 
The Oath of Supremacy, the original end occaſion thereof, p. 
3,4-Se.3. The Impugners therof cenſured with Excommunication 
ipſo facto, p.4.Sc.6. Aſſerted by King. Ed.'6. p.7,8.Sct 13. 
Alſo by Queen Eliz. p 8.ScR-14. 

Synods, the ſeveral ſorts and kinds thereof, p.584.ScR.1. Under 
what Archbiſhops of Canterbury they have been anciently beld here 
in England, p.590,59.1.Sect.7. 

Synodale, what ; when and to whom payable, p.67.Sect.1. Whether 
it be due without the Ad of Viſiting, p,68.Sc.2. p.69. Sect. 4. 
Originally paid in Victualibus, p.68.Sect. 3. When aud bow chan- 
ged into Money,ibid. The divers ſignifications of the word Synoda- 
le, p.71.Sect.8. vid. Procurations. 

Synodies or Synodal, what 3 the Ordinary's Right therein, p,34. 

Sect. 17. P+73Sect. 9. 


Wu 


ARES, cut green, tofeed Cattel, whether Tithable, p. 440; 
Tartarians, their great Chaſtity, they beld Adultery Capital, 
P-471.Sect.6- 

Tax for Church-Reparations, by whom to be made, p.148.Sect.20.p, 
162.Sect.4. | | 

Templars, diſcharged of Tithes, p.402. 

__ or Barony of a Biſhop, how obtained, p.27.Sect.4. ps 
: Ip 

Tenant in Common, in what caſe the ſame perſon may be ſaid to be 
Tenant in Common with himſelf}, p.193.Sect.16. 

Teſtis ſingularis, whether ſufficient proof for payment of Tithes, p. 
362.Scct.22. vid.p.378.Sect.63.p.430- 

Theanus, Arcbbiſhop of London #n the-time of K, Lucius, p.17. 
Scct.7. He was forced by the Infidel Hengiſt to -fly into Cornwal 
and Wales, p.ibid. Sec.5. 

Theruma, what it was, p.351:Sc&.4. 

Timber-Trees, what ſhall be repmied ſuch, as not Tithable, p.q44 1, 
+» 4 waſted an a Biſhyprick, its Dilapidation, p.176,177.. 

e&.8,9. | 

Tithes, What, by and to whom payable, when, how, of what things; 
the manner of Right Titbing; what the Setting forth thereof is 
according to. the Statute, and where cognizable, p.347.&c. The. 
ſeveral kinds of Tithes, p.349.ScR.1. p.351.Set,q. whence wn 

ward. 


EN D:& x. 


word [Tithes ] drives þ 47:Se&.t, By whom the Chyrchof Eng- 
r 


land was therewith endowed,ibid. They are uqm at Common 
Law Temporal Inberitances,p.3 53.Se.6,7. Whether #4cy may be 
leaſed or releaſed without Deed,p.358.Sef-11-p.363.Sect-27.Com- 
poſition thereof for life, whether good without Deed, p.372.Seft: 
45-Whether fo, if hut for ane year, or more, p.377.Se&.61.p.382., 
£81, The Right of Tithes in conteſt between Parſan and Vicar, is 
properly congnizable in the Eccleſiaſtical Conrt,p.127.(..42.p.369. 
Sec.41.p.380.SeR:73. What Tithes are properly dye to the Viear, 
p-199.Sect.8. Tithes nat ſet forth, Afions thereon, p.376.SeR. 
$5-P-37 8.9:c<.65, Tithes t9 two by balper, whether the Pariſhio- 
xer muſt ſo ſet thera out, p.362.Sect.24. Tithes arg of Eccleſiaſti- 
cal Cognizance, p.357.Set.g., Objefjions againſt Tithes anſwer- 
ed, p.350,and 351.Sect.3. Whether Tithes are grantable by Copy, 


P+431 
Tobacco, what Tithes that pays, p.366.Sc4.32. 
Tombes and Sepulchres defaced, where puniſhable, p.142.Sect.g. 
Trades, whether gain gotten thereby be Tithable, and how, P-442. 
Tranſaction, bow it differs from Compoſition. p.ibid. | 
Tranſlation of Biſhops, needs no new Conſecration, p.49.Sect.8, p. 
27.Sect.4. p.29.Scct.7. | 
Treble Dammages, where aud in what Caſe ſuable, p.442: 
Trees, what, Tithableor not, p-442,6c.p.377-Sect.62.To whom the 


Trees growing in the Church-yard do belong, p.150.Sect.22, If cnt - 


» . 


Turkeys, whether Tithable, p.4.44- 
Turves, whether Tithable, ibid. 
Tyle-Stones, and Brick: Tyle, wbetber Tithable, p.ibid. 


down, $0 whom the Adian belongs, p.137-Sect.3. p.1y3.Sect.32. 


V. 


ALUE of @ Benefice, in Caſe of Plurality, whether to be 
: computed according t0 the Kings Books, or tbe very Annu- 


al Vale thereef, p.2 95. Sect. 5. p.299» Sect, 12. p+303. Sect... 


21. t 
Veniſon, whether Titbable,p.361.Sect.21.p.454. | 
Veltry, whence that word is derived, p.162.Sect.5. 

Vetches, whether Tithable, or not, p.4.54- 
Vicar, what; the original thereof p.186, Sect.1.: Where and in 
what Caſe be may ſme for an encreaſe of Maintenance, p.195-Scct, 
IO,IHh 


Vicarage, bow created, p.198,Sect.6. How it differs from a Parſo- - 


nage, P-197.Sect. 2. In whom the Frechold of the Glebe there- 
of is, ibid, Whetber a Vicarage endowed may-be appropriated, and 
ws t0-- 


LNDESX 


- 
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- #6 whom, 'p.197, Sect, 3. Who properly is Patron thereof , whether 
- the Parſon or the Parſons Patron, p.199.Sect. 9.. Whether a Vica- 
rage Perpetual may be diſſolved, p. 202, Sect. 17. Inwhat ſenſe a 

Vicarege may be compared to a Commendam, p.203. Scct. 18. In 

- what caſe a Vicarage may determine,p.199.Sect11. What amounts 

to au Union of the Parſonage aud Vicarage, P.199.Scct.11. 

Vicario deliberando occalione cujuſdam Recognitionis , what that 
IWrit imports, p. 648. Sect.15. 

Vi Laica removenda, in what caſe that Writ lies,p.646.Sect.5. 

Vine-Trees, ori'Vines, what Tithes they yield, p.4.54. 

Violent hands laid on one ia the Church or Church-yard, what the 
penalty thereof, p.139,140.Sect.6, P:155.Sect. 37. p.89,90eSecti I6. 

Viſitation, the power of the Ordinary therein, p.3 4.Sect.18.p.89,90. 
-Sect.16. Whether an Archdeacon hath power of Viſitation of Com- 
mon Right, p,63.Sect.7, What number of Attendants allowed by 
Law to Viſitors, p.7 1.Sect.7. | 

Underwoods, whether Tithable or nct,p.455,456. | 

Union of Churches, what, and by whom1o be made, p. 169. Sect. 1: 
I) hat amounts to an Union of # Parſmnage andVicarage, p. 199. 
Sect.1x, -: 

Unity of Poſſeſion, the Law thereof in reference t0 Tithes ;, alſo the 
properties thereof, p.383,454- 

Vodinus Archbifhop of London, ſlain by the Tyrant Vortiger, p. 16. 

Sect:5. | 

Vortiger the Tyrant, burnt in 'a Caſtle befieged by Aurelius Ambroſe, 

P.16.Sect.5. He ſurrexdred Kent, Suffolk, end Norfolk to the In- 
fidel Hengiſt, p.ibid. 

Uſurpation of the Pope , how and when it originally began here in 
England,a#d the progreſs thereof after the Conqueſt, p.97 ,98,Sect.1. 
p.111.Sect.8.p.130,&c.Sect. 44+ ' 

Uſurper, who properly is ſuch, p.205. Sect.1. Whether be may gain 
poſſeſſion of an Advowſon from the Crown, p.215: Sect.18, p.218. 
Sect. 22: vid.p.219.Sect.24. In what caſe an Uſurpation puts the 
very Patron out of poſſeſſion, p.272.Sect,5. Three Writs at Common 
Law again(t an Uſurper,aud what they are,p,zo5.Sect.1, 


w 


Apes of Servants, whether Tithable, p.q57, 
Wall of the Church-yard, by whom to be repaired, p.14 4+ 
Sect.11. 
Wales, when firſt ſubjeci to the Archbiſhoprick of Canterbury, P« 17. 
Sect.6. | 
 Wafic Paſtures, in what caſe Tithable or not, P.457. 
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Wax, or Bees-Wax, how to be Tathed, pa457... + OY 
Way obſtrudied for carrying of Tithes, Cognizable in: the Eccleſiaſtical 
Furiſdifiion, p.382.Sect.82. vid.p.394. $5 ED 
Weapons drawn in the Church or Church-yard, how puniſhed; P. 139. 
Se.6. Indifiments thereon diſcharged, and why, p.149. SeR.22, 
I eeCt.3 7. : 
wild = Woad for Diers,#o whom the Tithe of that Dying Plant be- 
longs, whether as Great Tithe to the Parſon, or_ as Small. Tithe to 
the Vicar, p.366.ſect.32. p.381.1.77. p.457,458. 
Welſiminſter-Abbey, by whom Founded, p.328. ſect:5. When the 
' Revenues thereof were- firſt veſted in a Dean and Chapter of the 
Collegiate Church thereof, p.15.1.3. How it became Originally the 
place F Conſecration and Coronation of the Kings of England,p.,. 
Sect.9. 
Whitſon-Farthings, whet, and when paid;p.7 3.Sect.1o. 
Whore, whether Afionable, aud where; 1ocall one ſo, p.519.Sect.9. 
Willows, whether Tithable, p.457. , | 
Witneſs, one ſingle Witneſs diſallowed in the Eccleſiaſtical Court for 
ſufficient prof; whether Prebibirion lies in-that caſe, p. 113,214. 
Sect. 11." p.-15-Sect.12. p.116,Sect.12.' P.123. Sect«26. pcrzs, 
Sect. 43. ; 
Witch, the Son of a Witch, whether thiſe words are Adtionable, 
p.524-Se.24. | 
Wolſey Cardinal , impower'd by the Popes Bull, to retain the Arch- 
biſhoprick of York, and the Abbey of S1.Albans in Commendam, 
P-111.Sect.8. 


a. A S, in 


Wolftan Biſhop of Worceſter, his Reſolute Anſwer to King William. 


the Conquerour, p.97.Sect.1. | 

Wood, the Law in reference to the Tithe ther-of, p, 458, to 462. 
Computed among the Predial and Great Tithes , by whom payable, 
whether by the Buyer or the Seller ; whether due for Fael ſpent in 
the Pariſhioners houſe,p.ibid. In what ſenſe it may be either Great 
or Small Tithes, p.365.366, Scct.32. Whether. Wood Tithable. at 
the Common Law, p.372. Sect.46. Wood for Hedging aud Firing, 
whetber Tithable, p.369,370.Sect.42. 1n what caſe the Vicar may 
bave the Tithe thereof, p.381.lc4.79. 

Wool, the Law in reference to the Titbes thereof, p.198.ſect.3-P-359, 
lect, 16, p. 366. ſect. 32. Of Sheep paſtured in divers Pariſhes, 
P. 462, &c. Of Rotten Sheep, whether Tithable , p. 359. 
{cR.15. | | 

Worcefter-Church, anciently a Priory, p.7 4-ſect.10.- 

Wotds of Contention in the Church or Church-yard, . how.pani(ked, 
P-139.fect. 6. 
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. Writ Ri bt Advowſon, for whine it lier, P- 214, 215, ſ.17. 
Wo ns <þ Hzretico Comburendo, whes taken away nf abo- 
E liſhed, 'pult.ſeR. ult. 


oh f3S Y 
' "7 Ork, the Origival of that Metropolitan See, p. 14. fe. 2. I 


. anciemly bad a Metropolitan Juriſdition over all the Biſhops in 
4 * Scotland, p. 18. fect. 9, | 


ERRATA 


Ap.2e.lin.2$.read Poteſtatem ,p.35-1.2. Archidiaconum,p.200.1.37. Provenues, 
EE. -- P IE oeda, P+205.l. 5; be with the Cure, p.209.1-3.Av.1505, p.285. 
ann; 1:17- to ba Father by the trite, p-293+ 1-3 1+ too [ates p. 4031-38. Mepham's Canon, 

a 1448, 1-23:te the: Parſon, p-y7o-|.ult. Adulterumy p47 1 7. Hoel Dh, P-439- 
C «15-Cognatio, p-497-1.1I-Adulterous Wife, p.5o1.l-7. There, p03. .6..Yire, P» 


- 


wh $30-l-40:Crewn, p543+1, 18.Parden, |, 40-Deffors 
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Advertiſement, 


'HE ORPHANS LEGACY, or a Teftamentayy 
Abridgment, in Three parts, viz. | | 
by | 1. Of Laſt Wills and Teſtaments. 
BS - 2, Of Executors and Adminifirators. | 
Bs 3. Of Legacies and Deviſcs : 
"EP  Wherein tbe moſt material Points of Law relating to that ſubje are 
0 | ſaccinlily Treated , as well according to the Common and Temporal as 
E. - FEeclefiaftical and Civil Laws of this Realm, Iiinſtrated with a great 
| variety of ſelefi Caſes in the Law of both Profeſſions, as well delight- : 
a ful in the Theory, 4s uſeful for the pradice of all ſuch as fiudy the one, ' . F 
"A 'or are eather ative or paſſive in the other, By the fame Author. © | 
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